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I. INTRODUCTION

1. InthisOrder, we deny the two petitions filed by Myers Keller Communications Law
Group (“Myers”) and Hill & Welch (“Welch”) to declare a common fundhe petitions each
request a determination that these law firms are respectively entitled to attorney's fees in
connection with their participation in litigation involving licensees in both the 218-219 MHz
service and regional narrowband Personal Communications Services (“Narrowband RSS”).
explained fully below, petitioners base their claims upon the “common fund doctrine,” which
when applicable, allows attorneys whose work product benefits a class of persons to claim a
portion of the funds produced by the attorneys’ efforts as compensation for services. Reply
comments were filed opposing these two petitions on behalf of several éntilesonclude that
the Commission lacks authority to apply the common fund doctrine to grant petitioners’ requests.
Accordingly, we deny the petitions.

! Myers Keller Communications Law Group (“Myers”) and Hill & WelckVelch”) (collectively,
“petitioners”) filed both an “Emergency Motion for Expedited Consideration and Petition for an Order to Declare
a Common Fund” (“IVDS Réion”) and a “Petition for an Order to Declare a Common Fund” (“Regional
Narrowband PCS Petition”) on March 8, 2000.

? The 218-219 MHz Service was initially designated the "Interactive Video and Data Serw@@ST)!

% The Commission received four reply comments opposing these titiorseon behalf of IVDS
Enterprises Joint Venture, Instapage Network LTD, Tel/Logic, Inc., In-Sync Interactive Corporation, Loli, Inc.,
KMC Interactive TV, Inc., Trans Pacific Interactive, Inc. and Whitehall Wireless Corporation. These pleadings
are listed in the Appendix to this ruling. Additionally, although one comment was late filedceyeeal it as an
ex parte filing. See47 C.F.R. § 1.45(b).
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II. BACKGROUND

2. The 218-219 MHz Service allows one-way and two-way communications for both common
carrier and private operations on a fixed or mobile basisrrowband PCS includes a variety of services,
such as advanced paging and messasgiﬁgr past auctions of both 218-219 MHz service licenses and
regional narrowband PCS licendake Commission’s rules included provisions to encourage participation
by minority- and women-owned entities and small businesses in accordance with our mandate under
Section 309(j) of the Communications Act of 1934, as amended (“the Communications Attihe
conclusion of these auctions, the Commission announced winning bidders, which included recipients of
bidding credits’

3. Following the auction of 218-219 MHz licenses in 1994, the constitutionality of race- and

“47C.F.R. § 95.803(a)SeeAmendment of Parts 0, 1, 2 and 95 of the Commission's Rules to Provide
for Interactive Video Data Services, GEN Docket No. 9N&jce of Proposed Rule Making FCC Rcd. 1368
(1991) (“Allocation Noticé); see alsolmplementation of Section 309(j) of the Communications Act--
Competitive Bidding, PP Docket No. 93-2%32cond Memorandum Opinion and Ord&rFCC Rcd. 7245
(1994) (determining that 218-219 MHz Service licenses should be awarded through competitive bidding and
prescribing certain general rules and procedures to be used for all auctionable services); Implementation of
Section 309(j) of the Communications Act - Competitive Bidding, PP Docket No. 93-@88h Report and
Order, 9 FCC Rcd. 2330 (1994)Cbmpetitive Bidding Fourth Report and Ordgrbn recon, Sixth
Memorandum Opinion and Order and Further Notice of Proposed Rule MakingCC Rcd. 19341 (1996)
(“Competitive Bidding Sixth M.0O.&0O./Further Notiggestablishing specific auction procedures for the 218-219
MHz Service).

> SeeAmendment of the Commission's Rules to Establish New Narrowband Personal Communications
ServicesFirst Report and Order8 FCC Rcd. 7162 (1993)FCS First Report and Orde); on recon.,
Memorandum Opinion and Orde® FCC Rcd. 1309 (1994)RCS MO&Q).

® The auction for the 218-219 MHz Service was held on July 28 and 29, 1994 (Auction No. 2). The
auction of regional narrowband PCS licenses began on October 26, 1994, and closed on November 8, 1994
(Auction No. 3).

747 U.S.C. § 309 (j)(4)(Dpee alsod7 C.F.R. §§ 24.309, 95.816 (1994 ompetitive Bidding Fourth
Report and Order9 FCC Rcd. 2330, at 2336, 1 36 (eligible IVDS bidders could utalmsnt financing and
bidding credits); e alsoJmplementation of Section 309(j) of the Communications Act - Competitive Bidding, PP
Docket No. 93-253Third Report and Orderd FCC Rcd. 2941, at 2970, 2978, 72, 86 (adopting service-specific
rules for competitive bidding on narrowband PCS licenses); Implementation of Section 309(j) of the
Communications Act - Competitive Bidding Narrowband PCS and Amendment of the Commission’s Rules to
Establish New Narrowband Personal Communications Services, PP Docket No. 38igb8emorandum
Opinion and Order and Further Notice of Proposed Rulemakifdg;CC Rcd. 175, at 201, 1 58 (1994) (increasing
the bidding credit for women- and minority-owned businesses in the upcoming regional narrowband auction from
25% to 40%).

8 SeeAnnouncing High Bidders for 594 Interactive Video and Data Serweg) LicensesPublic
Notice Mimeo No. 44160 (rel. Aug. 2, 1994), erratuPublic Notice Mimeo No. 44265 (rel. Aug. 9, 1994);
see alsoAnnouncing the High Bidders in the Auction of 30 Regional Narrowband (PCS) Licenssis,
Notice(rel. November 9, 1994); Announcement of Bid AmouRtghlic Notice— Mimeo No. 44160 (rel. Aug. 2,
1994) (‘Bid Amount Public Noticg FCC Announces the Receipt of Down Payments from the High Bidders in
the Auction of 30 Regional Narrowband PCS LicenBeblic Notice(rel. Nov. 29, 1994).
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gender-based bidding credits was called into questidm.order to avoid undue delay of future auctions in
other services, the Commission decided to eliminate the race and gender based provisions for those auctions
and instead employ a similar provision for small busineSsés the218-219 MHz Orderin order to

address questions raised concerning the constitutionality of race- and gender-based biddifiticeedits,
Commission eliminated the minority- and women-owned business bidding credit previously afforded
licensees in the first 218-219 MHz auctiénAt the same time, to fulfill the Commission’s statutory

mandate of encouraging participation by small businesses, rural telephone companies, and businesses
owned by members of minority groups and wortieand minimize disruption to entities that had

previously received a bidding credit, the Commission granted a retroactive twenty-five percent bidding
credit to the accounts of “every winning bidder in the 1994 auction of what is now the 218-219 MHz
service that met the small business qualifications for that auéﬁohn’doing this, the Commission

recognized that similar bidding credits had been provided to bidders in other services. The Commission did
not address the issue of extending similar credits to participants in the regional narrowband PCS auction.

4. In support of their instant motions, petitioners argue that their efforts on behalf of their
clients, Graceba Total Communications, Inc. (“Graceba”) and the Ad Hoc IVDS Coalition,
caused the Commission to authorize the retroactive bidding credit and, therefore, the petitioners

® Graceba Total Communications, Inc. (Graceba) filed two petitions challenging the 218-219 MHz
Service auction methodology as artificially inflating prices and challenging the constitutionality of the bidding
credits that were awarded in the auction. In Decerh®®b, the Commission denied Graceba's petitions, along
with those filed by other bidders in the 1994 auction seeking similar r8adln the Matter of Interactive
Video and Data Service\(DS) LicensesQrder, 11 FCC Rcd 1282 (1995). Upon appeal by Graceba, the U.S.
Court of Appeals for the D.C. Circuit (D.C. Circuit) remanded the constitutional issue to the Commission in June
of 1997 for further consideratiorGeeGraceba Total Communications, Inc. v. FCK15 F.3d 1038 (D.C. Cir.
1997). In the course of Graceba's appeal, other participants in the auction filed a petition to intervene in support
of Graceba's constitutional arguments. The Wireless Telecommunications Bureau subsequently dismissed the
petition, stating that petitioners should have objected to the payment conditions related to their licenses when
they had first been issued in January and February 18388in Re Community Teleplay, Inc., et al. Petition For
Relief of Application of Bidding Credits in the Interactive Video and Data Semiater, 13 FCC Rcd. 12426
(1998). On remand, the Commission addressed the constitutional issue. Amendment of Part 95 of the
Commission’s Rules to provide Regulatory Flexibility in the 218-219 MHz Service, WT Docket No. 98-169,
Report and Order and Memorandum and Opinion and Qrig~CC Rcd. 1497 (1999)218-219 MHz
Order").

10 Competitive Bidding Sixth M.0.&D11 FCC Rcd. at 19369 1 67 (rules for the then planned second
IVDS auction);Competitive Bidding Sixth Report and Ordéd FCC Rcd. 136, 161, 167, 11 1, 47, 59 (C Block
rules); Implementation Of Section 309(j) of The Communications Act — Competitive Bidding, Narrowband PCS,
Second Report and Order and Second Further Notice of Proposed Rule MakifCC Rcd. 10456, 10475,
10492, 11 37, 84 (2000).

1218-219 MHz Orderl5 FCC Rcd. at 1532-33, 1 60-64 (provides further procedural history).

2 Thus, all minority and women owned businesses lost the bidding credit they had preeceisdr
in the original auction in the 218-219 MHz Service conducted in 1994.

847 U.s.C. § 309 ()).

14918-219 MHz Orderl5 FCC Rcd. at 1533, 1 61.
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are entitled to compensation based upon the common fund ddttiretitioners also argue that
their efforts will cause the Commission to establish similar provisions with respect to Auction No.
3 (for regional narrowband PCS licenses), and that they should also be similarly compensated,
again, based upon the common fund doctfinBased on this theory, petitioners seek an
attorneys’ fee award of twenty five percent from the refund generated by the retroactive bidding
credit granted in th218-219 MHz Orderand a fee award of thirty percent from refunds they
expect the Commission to grant in connection with the regional narrowband PCS duction.

5. As previously noted, several commenters filed replies in opposition to the IVDS
Petition and the Regional Narrowband PCS Petition. The commenters argue that the Commission
lacks the authority to declare a common fihdhdditionally, the commenters argue that
Commission’s precedent bars award of a common fund in this instant Maferther,
commenters argue that the petitioners’ claims are exaggerated, and there is no equitable basis to
award a common fund awa?g.

lll. DISCUSSION
A. The Commission Lacks Authority to Establish a Common Fund

6. The common fund doctrine is an equitable doctrine that allows a court to establish a
“‘common fund” to compensate an individual who recovers a monetary amount for the benefit of
individuals other than himself or his cliefit. The common fund doctrine “rests on the perception
that persons who obtain the benefit of a lawsuit without contributing to its cost are unjustly
enriched at the successful litigant's expeﬁ%eThe compensation is limited to reasonable
attorneys’ fees from the common fufidThe common fund doctrine can only be applied where
the court possesses jurisdiction over the fund involved in the litigation. Courts have explained
that this limitation prevents inequity as attorney’s fees are assessed against the entire fund,

*1vDS Pdition at 7; Regional Narrowband PCS Petition at B2t seecomments listed in Appendix.
(For example, Instapage argues that it is important to note that petitioners did not claim to represent any parties
beyond their identified clients, and that they did not ask the D.C. Circuit court to grant any relief with respect to
the regional narrowband auction, Instapage Opposition at 3.).

1% 1vDS Pdition at 10; Regional Narrowband PCS Petition at 9.

VDS Pdition at 10; Regional Narrowband PCS Petition at 9.

18 Enterprises Opposition at 9-11; Instapage Opposition at 7-9; In-Sync Opposition at 5.

19 Enterprises Opposition at 11-13; Instapage Opposition at 9-11; In-Sync Opposition at 6-12.

20 Tel/Logic Opposition at 2-4; Enterprises Opposition at 17-18; Instapage Opposition at 15-18; In-Sync
Opposition at 13-17.

?1 SeeMills v. Electric Auto-Lite Cg 396 U.S. 375 (1970)Sprague v. Ticonic National Bang07
U.S. 161 (1939)Trustees v. Greenough05 U.S. 527 (1882).

22 Mills, 396 U.S. at 392see alsoBoeing,444 U.S. at 478.

% See Boeing Company v. Van Gambert, etddl, U.S. 472, 478 (1980).

4
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spreading the fees proportionately among those who are the actual beneficiaries of the 2fftigation.

7. In order to establish entitlement to a common fund, an applicant must demonstrate all
the following elements: (1) the claim must involve litigation before a court with “judicial equity
power” to impose liability on a fund; (2) the claim must identify a fund over which the court has
jurisdiction; and (3) there also must be adequate representation of all parties inihterest.
Petitioners have failed to establish all three of these elements. First, the Commission lacks the
“‘judicial equity power” to apply the common fund doctrine to determine whether the petitioners
are entitled to attorney’s fe€s.Second, the petitioners have failed to identify a fund over which
a court has jurisdiction because thar@assion is not a court with jurisdiction to entertain third
party claims to funds at issue. Third, the facts do not demonstrate that the petitioners adequately
represented all parties in interest. Additionally, contrary to petitioners’ argument, the grant of the
retroactive bidding credits were not themselves meant as a remedy for any alleged constitutional
injury.?” Rather, the credit accorded small businesses solved a multi-faceted and complex set of
regulatory issues.

8. Petitioners have failed to present authority, and we are aware of no precedent for the
proposition that a federal agency has equitable jurisdiction to establish a comm&h fiand.
William E. Zimskythe Commission previously determined that it lacked the required equitable
jurisdiction to establish a common fufid The Commission’s lack of authority to recognize a
claim for a common fund is controlling in the instant matter. As statZunisky,“a common
fund is a creature of a court’s inherent equitable power over funds under its control, . . . [it] does
not crystallize at the moment a single plaintiff prevails on his claim [and it is] not created by the
parties or their lawyers . . .rLit] is established by a cBuifthe petitioners, however, assert that
Zimskyis not applicable heré. We disagree.

9. InZimsky an attorney asked the Commission to determine that he was entitled to a
share of refunds, which he claimed to have created as a result of a petition he filed on behalf of
certain applicant%z. Similarly, petitioners here contend that they are entitled to a share of any

*Mills, 396 U.S. at 394;e® alsoBoeing,444 U.S. at 478.

?®Knight v. U.S.982 F.2d 1573, 1581 (1993).

28 \William E. Zimsky,Declaratory Ruling9 FCC Rcd. 3239 (1994)Zimsky).
" VDS Pdition at 7.

8 Knight, 982 F.2dat 1582 (cited irZimsky,9 FCC Rcd. at 3241, 1 23).

29 Zimsky,9 FCC Rcd. at 3241, 20

%91d. (citing to Sprague 307 U.S. at 166-6Alyeska Pipeline Serv. Co. v. Wilderness. S421 U.S. 240,
257-8, (1975);Boeing 444 U.S. 472, 478)).

L \VDS Paition at 12. But seeEnterprises Opposition at 13; In-Sync Opposition at 10.

%2 Zimsky,9 FCC Rcd. 323%t 3239-3240, 1 1, 8, 10.
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refunds owed to eligible IVDS and regional narrowband PCS licensees. They argue that their
numerous petitions, and legal efforts generally, resulted in the Commission granting the refunds in
the 218-219 MHz service andlMead to the Commission granting refunds to regional

narrowband PCS license&sHowever, as previously noted,dmskythe Commission held that

a common fund award can arzely in the context of litigation before an appropriate court
exercising its equitable powers, and the same holds trué*here.

10.In Zimsky the Commission relied updrurner v. FCCwhere arappellate court held
that the Commission, as an administrative agency, lacked authority to order the reimbursement of
legal expenses in the absence of a clear statutory authority granted by CEn@etitioners
attempt to distinguisdimskyby arguing that Zimsky could seek relief in alternative forums, while
they are precluded from doing so h&tePetitioners base this argument on the redlextWave
decision, in which the Court of Appeals for the Second Circuit held that “[tjhe FCC’s exclusive
jurisdiction extends not only to the granting of licenses, but to the conditions that may be placed
on their use . . ¥ Although the appellate court MextWaveecognized that the Commission
possesses the exclusive authority to regulate the allocation of spectrum licenses, which includes
matters relating to bid amounts for the licenses, the Commission is still subject to other
jurisdictional limitations’® Further, nothing would prohibit petitioners from seeking
compensation from the individual recipients of any refunds granted in a court of competent
jurisdiction to the extent allowed by applicable BwThus, they are not without a forum in which
to pursue their claims.

11. The petitioners ignore the fact that their position finds no support, either explicitly or
implicitly, in the plain language of the Communications Act, as amended (“the Acthere is
no language in Section 309(j) of the Act, or any other legal authority, includiidettté/ave
decision, which gives the Commission the equitable authority to determine that the petitioners are
entitled to a common fund. The petitioners’ analysis of the languag&lextWavanaccurately

33 |VDS Pdition at 7.

% Turner v. FCC514 F.2d 1354, 1355 (D.C.Cir. 1975) (citedZimsky 9 FCC Rcd. at 3241, 1 2Gee
also, Enterprises Opposition at 11; In-Sync Opposition at 6.

% Zimsky 9 FCC Rcd. at 3241, T 20

% VDS Paition at 11 (citingNextWave Personal Communications, Inc. v. F2@ F.3d 43 (¥ Cir.
1999) (NextWave”), aff'd 2000 WL 828282 (2nd CiMay 25, 2000));see alsdReply to Opposition to
Petition for an order to declare a Common Fund” (“Reply to Enterprises Opposition”), filed by Myers and Welch,
dated April 3, 2000, at 7But seeJn-Sync Opposition at 9-10.

%" Nextwave200 F.3d 43, 54.

%1d.; see also Turne514 F.2d 1354 (explicitly holding that the FCC lacks the authority to award
attorney’s fees without statutory authorization.).

% We make no comment on the merits of any such claim.
%947 U.S.C. § 309.

“a.
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represents the Second Circuit’s decision as being so expansive that it extends the Commission’s
regulatory jurisdiction to encompass the inherent equitable powers of a court. Unlike the courts,
administrative agencies, like the Commission, do not possess such powe&imskyexplains,

the Commission lacks the equitable power to declare that petitioners are entitled to a common
fund. This fact was not altered by the appellate court’s decisiaxt\WWaveor any other post-
Zimskydecision, which means that the first element required for creating a common fund is not
present here. For this reason alone, it would be appropriate to deny petitioners’ motion.

12.Furthermore, petitioners also fail to identify a fund over which a court has jurisdiction,
the second element required to establish a common fund. Although the Commission does possess
the authority to return funds to eligible entities, it does not follow that the Commission also
possesses the authority to adjudicate claims of third parties to thosé*fuFtus Commission is
not a court and does not possess the broad jurisdictional authority of a court. Absent a court
order recognizing the validity of an attorney’s claim, the government is not obligated to pay fees
out of refunds$? Further, if the Commission were to grant petitioners’ request, it may violate due
process, as the petitioners did not establish a fee arrangement with all entities eligible for
refunds:

13.Finally, petitioners fail to demonstrate that all parties in interest were adequately
represented, the third element required to establish a common fund. Although commenters
submitted copies to show that petitioners solicited support for their legal services to eligible
licensees, there is no evidence to indicate that the solicited licensees did in fact support or accept
the petitioners’ legal efforts as being on their beltalis the commenters argue, it is not even
apparent that petitioners’ intention was to seek refunds for all licensees in both services,
particularly regional narrowband PCS Iicens‘geAccordingly, the facts do not support
petitioners claim that this “common fund claim concerns efforts which long ago were aimed
toward seeking relief for whole classes of licenséésThe petitioners’ arguments cannot
overcome the fact that nothing before us shows that they were acting other than for their own
clients. Contrary to the petitioners’ contentions, the Commission clearly statedsikythat, “in
the absence of formal representation, a common fund award would be appmpyiateen the
relationship between the litigant and the beneficiaries raises strong equities for treating the litigant

*2Turner,514 F.2dat 1355 (cited irZimsky,9 FCC Rcd. at 3242, T 29).
*3Knight, 982 F.2d at 1580 (cited @imsky,9 FCC Rcd. at 3241, T 24).

44 Knight, 982 F.2d at 1580 (IKnight, the Court stated that only a court order, not an attorney's
demand, could impose a duty to create a common fund. With respect to the back pay due to the attorney’s clients
in Knight, the Court clearly stated that “[tjhe government could not unilaterally surrender their rights . . .

).

** National Council of Community Health Centers v. Mathé&#$ F.2d 1003, 1008-1009 (D.C. Cir.
1976) (denying common fund recovery on that ground).

0 Enterprise Opposition at 15-18.
4 Instapage Opposition at 3.

8 Regional Narrowband PCS Petition at 15.
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as acting for the benefit of others . *? Furthermore, case law is clear in stating that the

common fund doctrine allows only a party who creates, preserves, or increases the value of a fund
in which others have an ownership interest to be reimbursed from that fund for litigation expenses
incurred, including counsel fe&%.Additionally, as we indicated iimsky courts have found it

relevant that class members support the reasonableness of a fee deterthidatieview of the
comments filed clearly shows opposition to the fee award sought by the petitidriRasher,
commenters argue that the proposed fee would so substantially benefit the petitioners as to be
neither rsesasonable nor equitable, and thus, would undermine a basic element of the common fund
doctrine:

14. The petitioners’ attempt to argue that the Commission acknowledged the value of
their work in obtaining relief for the IVDS licensees in #18-219 MHz Ordealso lacks merit.
Rather petitioners mischaracterize the straightforward language 218219 MHz Ordeto
advance their own self-created standard for the authority required to establish a common fund. In
the218-219 MHz Orderthe Commission simply stated that petitioners in that proceeding raised
certain issues to which the Commission would provide a responsive rémihg.strong policy
arguments against extending the common fund doctrine to administrative rulemakings have not
changed since our decisiondimsky InZimsky we rejected the contention that legal efforts
created certain refunds and should be characterized as an adjudication distinct from our
rulemaking>> The fundamental principle remains that the common fund doctrine does not apply
to our rulemakings.

15. Finally, petitioners argue that the discussion of both jurisdiction and the merits in
Zimskyindicated that the Commission either did not believe or was uncertain as to whether it
lacked jurisdiction to declare a common fifidn Zimsky the Commission clearly indicated that
it lacked jurisdiction. ThusZimsky’sdiscussion of the merits was dicta and does not vest the

9 Zimsky,9 FCC Rcd. at 3242, 1 38 (emphasis addedg alsdn-Sync Opposition at 14-15;
Tel/Logic Opposition at 4.

% Swedish Hosp. Corp. v. ShalalaF.3d 1261, 1265 (D.C.Cir. 1993ge alsoln-Sync Opposition at
13 (indicating that some licenseeseived demands for payment of legal fees without reasonable notice);
Enterprise Opposition at 15-18 (arguing that it is unreasonable for petitioners to expect that non-clients “be
required to help foot the legal bills.”).

> Swedish Hospitall F.3d at 1272 (cited iiimsky note 15).

52 Enterprises Opposition at 13-17; Tel/Logic Opposition at 2-4; Instapage Opposition at 12-18.

>3 In-Sync Opposition at 14-15.

>218-219 MHz Order]5 FCC Rcd. at 1533, 1 60.

% Zimsky,9 FCC Rcd. at 3242, 1 3Ekee alsoEnterprises Opposition at 11-12; In-Sync Opposition at
11-12.

*® petitioners’ claim that “The FCC’s discussion of equities [in Zimsky], at a minimum, demonstrates
uncertainty regarding its legal determination that it could declare a common fluidS Reition at 12
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Commission with jurisdiction to review petitioners’ claim.
B. EAJA Does Not Provide the Commission with A Statutory Exception.

16. We also reject petitioners’ arguments that the Equal Access to Justice Act (“EAJA”),
as set forth in 28 U.S.C. § 2412, serves as a basis for thei€sion to recognize a common
fund. EAJA is a federal statute designed to provide private litigants a means of recovering their
attorney fees in actions brought by and against federal agencies in certain limited circurfistances.
The EAJA statute serves as a statutory exception to the “American Rule,” which stands for the
proposition that in the absence of an express statutory authorization, each party is responsible for
payment of his own attorney's fees and other expenses incurred during lifigaE8dA deals
with the liability of the United States as a party for attorney’s fees while the common fund
doctrine deals with the liability of a fund for attorneys’ féed.hese two concepts are distinct.

17. Although the EAJA covers both judicial and administrative procee8insither
portion of the statute provides the Commission with jurisdiction for a fee award against a non-
governmental party. Clearly, the portion of the statute that empowers federal courts to award
attorneys’ fees does not provide jurisdiction for the Commission to award attorney’s fees from a
common fund. With respect to the portion of the EAJA that provides for fee awards in
administrative proceedings, such authoritynmted to fee amounts against the government in
"adversary adjudicationg. ' As previously discussed, the Commission’s decision to grant a
retroactive twenty-five percent bidding credit was made in the context of ruIerﬁ%R—ngther,
petitioners do not seek a fee award against the government. Therefore, petitioners’ reliance on
EAJA is misplaced.

18.1n a further attempt to bolster their jurisdictional argument, petitioners cite to

>’ Bokunewicz v. Purolator Products, In8Q7 F.2d 1396, 1399 (3rd Cir. 1990) (holding that
"everything after denial of jurisdiction" is "dicta, pure and simple.").

8 EAJA authorizes only Bmited waiver of sovereign immunity. Waivers of sovereign immunity must
be strictly construed in favor of the United Stat8ge, e.g.United States v. Sherwoosil2 U.S. 584, 590
(1991);Manko v. United State830 F.2d 831, 838 (8th Cir. 1988ge alsoFDIC v. Meyer 510 U.S. 471, 475
(1994).

> Seeln re Perry, et al. 882 F.2d 534 (5Cir. 1989).
% Holbrook v. Pitf 748 F.2d 1168, 1174‘(7Cir. 1984); Enterprises Opposition at 12.

*LEAJA is applicable to courts through 28 U.S.C. § 2412 and to admtiustagencies through 5
U.S.C. § 504.

%25 U.S.C. § 504(a)(1); 554; 47 C.F.R. § 1.1526¢lIn re Perry, et al. 882 F.2d 534, 540 {5Cir.,
1989) (discussing Congress's intent to “disallow fee awards for administratbezg@irngs in which the
government is an adjudicator rather than an adversaeg@;alsoH.R.Rep. No. 1418&upra 1980 U.S. Code
Cong. & Admin. News at 4992 ("Section 2412(d) authorizes an award of reasonable fees and expenses in judicial
proceedings analogous to the awards authorized in adversary atiprdiainder [5 U.S.C. § 504].").

%3 VDS Pdition at 13; Reply to Enterprises Opposition at 8-9.
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Commonwealth of Puerto Rico v. HecKlerin Heckler the Court of Appeals for the DC Circuit
recognized that unless expressly prohibited by statute, courts can make common fund awards
against federal agencies under the EAJRetitioners claim that whilgimskydid not involve an
applicable statutory exception for the Commission to award attorneys fees, the instant facts are
similar to that inrHeckler Petitioners’erroneously argue thgcklersupports the proposition

that EAJA empowers the Commission to create a common fund in their case. We do not agree.
While a federal court in cases involving federal agencies may grant a common fund award, the
language fronHecklerdoes not provide the Commission with authority to grant a common fund
award.

19. Furthermore, petitioners fail to demonstrate that they meet any of the other elements
required for EAJA to be applicable in an administrative corffesirst, petitioners were not a
party in litigation against the government. Thus, they do not qualify as a prevailinﬁ7 arty.
Second, EAJA only provides for the award of attorney fees and expenses actually iricurred.
Petitioners have failed to establish that they actually incurred fees and expenses equal to twenty
five percent of potential or actual refurfdsThus, petitioners have failed to establish any legal or

® Commonwealth of Puerto Rico v. Heckl@45 F.2d 709, 711, 713 (D.C. Cir. 1984But see,
Enterprises Opposition at 10-11; In-Sync Opposition at 5.

® Heckler, 745 F.2dat 711; se also,28 U.S.C. 8§88 2412(h), 2412(d)(1)(A). Section 2412(d)(1)(A)
provides in pertinent part:

Except as otherwise specifically provided by statute, a court shall award to a prevailing party other than
the United States fees and other expenses, in addition to any costs awarded pursuant to subsection (a),
incurred by that party in any civil action (other than cases sounding in tort), including proceedings for
judicial review of agency action, brought by or against the United States in any court having jurisdiction
of that action, unless the court finds that the position of the United States was substantially justified or
that special circumstances make an award unjust.

%5 U.S.C. § 504(a)(1).

728 U.S.C. § 2412 (d)(2)(A)(provides that only “a prevailing party” in litigation against the United
States or an agency of the United States is entitled to an award of reasonable attorneesfedsiyloney v.
OPM, 816 F.2d 665 (Fed. Cir., 198®arbrough v. Cuom@®09 F.3d 700, 703 ‘(&ir., 2000); 47 C.F.R. §
1.1501 et seq (which implements the EAJA, provides for the awardttdrney's fees and other expenses to an
eligible party "when it prevails over the Commission, unless the Commission's position incéeglprg was
substantially justified or special circumstances make an award unjust."); Enterprises Opposition at 12; In-Sync
Opposition at 10-11. Petitioners seek this award for themselves and make no attempt to characterize it as a claim
asserted on behalf of their clients.

®5Us.C.§ 504(a)(1). EAJAgnly states in Section 504(a)(1), that:

“An agency that conducts an adversary adjudication shall award, to a prevailing party other
than the United States, fees and other expenses incurred by that party in connection with that
proceeding, unless the adjudiive officer of the agency finds that the position of the agency
was substantially justified or that special circumstances make an award unjust.”

® 5U.S.C.§554;5U.S.C. § 504(b)(1)(6%e alsoThomas L. Root, Esq., Request for Compdios
Under the Equal Access to Justice Act, GEN Docket No. 90¥8morandum Opinion and Orde® FCC Rcd.
2491 (1991)(Compensation undeh A, islimited to fees and costs incurred in "adversary adjudications," which
are defined as adjudications under Section 554 of the Administrative ProceduresR¥¢t)(‘and which applies
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factual support for the proposition that EAJA provides the requisite statutory authority that
would permit the application of the common fund doctrine in this instance.

V. CONCLUSION

20.We conclude that the Commission lacks the necessary legal authority to apply the
common fund doctrine in this case. We find no jurisdictional basis upon which to grant the relief
the petitioners are requesting.

V. ORDER

21.ACCORDINGLY, IT IS ORDERED, pursuant to Sections 1, 4(i), 4(j), and 303(r) of
the Communications Act of 1934, as amended, 47 U.S.C. 88 151, 154(i), 154(j), 303(r), that the
Emergency Motion for Expedited Consideration and Petition for an Order to Declare a Common
Fund and the Petition for an Order to Declare a Common Fund, both filed on March 8, 2000 by
Myers Keller Communications Law Group and Hill & Welch, ARE DISMISSED.

FEDERAL COMUNICATIONS COMMISSION

Gerald P. Vaughan
Deputy Chief, Wireless Telecommunications Bureau

only to "adjudication[s] required by statute to be determined on the record after opportunity for an agency
hearing.").
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APPENDIX

The following opposition comments were received:

1. 1VDS Enterprises Joint Venture, filed on March 22, 2000 (“Enterprises Opposition”).
2. Instapage Network LTD, filed on March 22, 2000 (“Instapage Opposition”).

3. TellLogic, Inc., filed on April 6, 2000 (“Tel/Logic Opposition”).

4. In-Sync Interactive Corporation, Loli, Inc., KMC Interactive TV, Inc., Trans Pacific

Interactive, Inc. and Whitehall Wireless Corporation, filed on May 17, 2000 (“In-Sync
Opposition”) (ex parte filing).
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