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. INTRODUCTION

1. Kansas City Cable Partners (“KCCP”) has filed a Petition for Special Relief seeking a
determination of effective competition pursuant to Sections 76.7, 76.905(b)(4) and 76.907 of the
Commission’s rules. KCCP asserts that it is subject to local exchange carrier (“‘PE€ffgctive
competition in Lenexa, Kansas because of the presence of Everest Connections Corporation (“ECC”)
cable services in that community. Everest submitted a late-filed pleading opposing Time Warner’'s
request. Time Warner filed a reply. For the reasons discussed below, the petition is granted.

Il BACKGROUND

2. Section 623(a)(4) of the Communications Act of 1934, as amended (“Communications
Act”) allows franchising authorities to become certified to regulate basic cable service rates of cable
operators that are not subject to effective competitionthe absence of a demonstration to the contrary,

147 C.F.R. 8§ 76.7, 76.905(b)(4) and 76.907.
2 The Communications Act of 1934, as amended, defines the term “local exchange carrier” as:

any person that is engaged in the provision of telephone exchange service or
exchange access. Such term does not include a person insofar as such person is
engaged in the provision of a commercial mobile service under Section 332(c),
except to the extent that the Commission finds that such service should be
included in the definition of such term.

47 U.C.S. § 153(26).

347 U.S.C. § 543(a)(4).



Federal Communications Commission DA 01-2439

cable systems are presumed not to be subject to effective competition as defined in the Communications
Act.* The cable operator bears the burden of rebutting the presumption that such effective competition
does not exist and so must provide evidence sufficient to demonstrate that effective competition, as
defined by Section 76.905 of the Commission’s rules, is present in the franchise &eetion
623(1)(1)(D) of the Communications Act provides that a cable operator is subject to effective
competition, and therefore exempt from cable rate regulation, if a LEC or its affiliate offers video
programming services directly to subscribers by any means (other than direct-to-home satellite services)
in the franchise area of an unaffiliated cable operator which is providing cable service in that franchise
area, provided the video programming services thus offered are comparable to the video programming
services provided by the unaffiliated cable operator in thatarea.

3. The Commission has stated that an incumbent cable operator could satisfy the “LEC”
effective competition test by showing that the LEC is technically and actually able to provide services that
substantially overlap the incumbent operator’s service in the franchisé diea.incumbent also must
show that the LEC intends to build-out its cable system within a reasonable period of time if it has not
already done so, that no regulatory, technical or other impediments to household service exist, that the
LEC is marketing its service so that potential customers are aware that the LEC’s services may be
purchased, that the LEC actually has begun to provide services, the extent of such services, the ease with
which service may be expanded and the expected date for completion of construction in the franchise
ared®

M. DISCUSSION

4. KCCP states that it operates a cable television system serving Lenexa, Kansas. KCCP
also states that ECC operates a franchised cable system that serves the same community. With regard to
the LEC affiliation requirement, KCCP provides exhibits demonstrating that ECC is a local exchange
carrier serving customers in Kansabherefore, as to the first part of the LEC effective competition test,
which requires that the alleged competitive service be provided by a LEC or its affiliate (or any
multichannel video programming distributor (*MVPD”) using the facilities of such LEC or its affiliate),
KCCP has provided sufficient evidence demonstrating that ECC is an MVPD affiliated with a LEC.
Accordingly, KCCP satisfies the affiliation prong of the LEC effective competition test. We also find that
KCCP is unaffiliated with ECC.

5. With regard to the requirement that the LEC competitor offer video programming service
in the unaffiliated cable operator’s franchise area, KCCP asserts that ECC is now providing such service
to Lenexa subscribers. To substantiate its claim, KCCP has submitted ECC promotional material and
ECC's franchise agreement with the City to show that competitive service is, and will be, available to

447 U.S.C. § 543(1)ee alsat7 C.F.R. § 76.906.
® 47 C.F.R. § 76.905¢e alsat7 C.F.R. § 76.906 & 76.907.

® Communications Act, § 623(1)(1)(D), 47 U.S.C. § 543(1)(1)@g also47 C.F.R. § 76.905(b)(4). This fourth
statutory effective competition test within Section 623(1) may be referred to as the “LEC” effective competition test.

" See Implementation of Cable Act Reform Provisions of the Telecommunications Act, di418@& Rcd 5296,
5305 (1999) (Cable Reform Ordéy.

81d.
9 KCCP Petition at 2-3, and Exhibit A-B.
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subscribers throughout the franchise dfe& CCP notes that Everest's cable system already passes at
least 50 percent of the more than 15,000 households in Lenexa, and that the company plans to pass 100
percent of the households no later than September 2006CCP states that ECC'’s build-out
requirements taken pursuant to its franchise, prove that there are no regulatory, technical or other
impediments to the receipt of ECC’s service by Lenexa resitfenits.response to ECC’s competitive
presence, KCCP also notes that it is now offering special package rates to Lenexa residents who purchase
both cable and internet services. While ECC has not wired the entire franchise area, we nevertheless find
that competitive cable service is available to a substantial number of city residents, sufficient to satisfy
this element of the LEC effective competition test.

6. KCCP also demonstrates that potential subscribers in Lenexa are reasonably aware that
they may purchase the services offered by ECC. KCCP has submitted exhibits to illustrate that ECC has
engaged in marketing and public relations efforts as evidence that Lenexa residents are reasonably aware
that they may purchase ECC’s video service. As noted by KCCP, because subscribers in the
community already have signed up for of ECC’s service, it must be assumed that other residents
throughout the area are reasonably aware of ECC’s cable service ofteringgased on all of the
information before us, we find that ECC’s promotional strategies in Lenexa are sufficient to satisfy this
part of the LEC effective competition test.

7. We also find that KCCP has submitted sufficient evidence to demonstrate that the
programming of ECC is comparable to that which it provides. The channel lineup for ECC submitted by
KCCP establishes that ECC offers over 100 channels, including nonbroadcast programming services such
as ESPN, Home Box Office (‘HBO”) and CNN, as well as several local broadcast chanidis
channel lineup compares closely with the programming available on KCCP’s system serving't.enexa.
Accordingly, we find that KCCP has satisfied the Commission’s programming comparability criterion.

8. We note that Everest had submitted a late filed pleading. It asks the Commission to
consider its response because it did not receive notice that Time Warner’s Petition was filed until after the
date timely oppositions were dtfeTime Warner notes that it is not required to serve Everest because it is
not affected by the Petition as is the case with local franchising authtriiés find that Time Warner
should have served Everest because it is an “interested person who is likely to be directly affected if the
relief requested is granted” under Section 76.7 of the Commission’$%liesis instance, Time Warner

101d. and 4-5, and Exhibit A and C.
Hd.

121d. at 6-7.

131d., and Exhibit A.

¥1d. at 7.

!51d. at 8 and Exhibit A.

'%1d at 9, and Exhibit E.

1747 C.F.R. § 76.905(q).

18 SeeMotion to File Out of Time Everest's Response to Petition for Special Relief Filed by Kansas City Cable
Partners, filed with the Commission on July 26, 2001.

19 SeeTime Warner’s Reply at n. 1.
2 5ee47 C.F.R. § 76.7(a)(3).
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will be able to compete, in terms of services, prices, and promotions, with Everest without the restraints
imposed under Section 623 of the Act. Untethered competition from Time Warner will directly affect
Everest’'s business plans and marketing activities. Given this conclusion, we believe the public interest
requires that Everest’s substantive claims should be considered.

9. Everest argues that the LEC test is not the appropriate measure to evaluate Time
Warner’s petition because this test was intended for operators facing effective competition from regional
bell operating companies, not small entities like it§elhstead, Everest argues that Time Warner should
refile its Petition for a determination that it is subject to effective competition when it meets the
competing provider test. Time Warner states that Everest attempts to reinterpret both the
Communications Act and Commission precedent by arguing that the LEC test is inapplicable to
competing local exchange carriers (“CLEC%"Yime Warner argues that had Congress intended for the
test to only apply to incumbent LECs, it would have made that distinction in Section 543(1)(1)(D) as it
did elsewhere in the Aét. We agree with Time Warner. The Act does not limit the LEC test to regional
bell operating companies. As such, we are obliged to apply the LEC test to all local exchange carriers
that offer multichannel video programming, regardless of their size or class.

10. Everest also argues that Time Warner is contravening the law because it is offering
disparate prices for certain types of services in the franchise area prior to a determination of effective
competition” Time Warner argues that its promotional campaign, which concerns cable modem services
and premium channels, is legal because the uniform rate rule does not cover such*$ginieeg/arner
also argues that its promotion is valid because it has not specifically targeted Everest ctisidfeeagree
with Time Warner. The geographic uniformity requirement is not applicable to non-video services, such as
cable modem service, or to pay-per-view and per channel video sétvices.

21 SeeEverest’'s Response to Petition for Special Relief Filed by Kansas City Cable Partners and Expedited Request
for Declaratory Ruling at 2-8 (Everest Response).

235ee47 U.S.C. § 543(1)(1)(B).
% seeTime Warner Reply at 2.

% 1d. at 3; compare47 U.S.C. § 251(h) (definition of incumbent local exchange carmiéh 47 U.S.C. §
541(1)(1)(D) (LEC test provision).

% SeeEverest Response at 10.

% seeTime Warner Reply at 5.

2d.

% See 47 C.F.R. § 76.984(a), (c)(2).
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V. ORDERING CLAUSES

11. Accordingly,IT IS ORDERED that the Petition for Special Relief filed by KCCP Cable
Partners seeking a determination that its cable television system serving Lenexa, Kansas is subject to
effective competitionS GRANTED.

12. This action is taken pursuant to delegated authority under Section 0.321 of the
Commission’s rules, as amendéd.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson
Deputy Chief
Cable Services Bureau

2947 C.F.R. §0.321.



