Federal Communications Commission
Washington, D.C. 20554
January 31, 2007
Richard S. Myers
Attorney
Myers Lazrus
1220 19th Street, NW, Suite 500
Washington, DC 20036
Re:

DA 07-474

Boston Spectrum Associates Request for Renewal of License (FCC File No.
0001622323) and Waiver of Construction Deadline for Station KIVD0010,
Boston-Lowell-Brockton-Lawrence

Dear Mr. Myers:
This letter addresses the above-captioned application for renewal of license and request
for waiver of the construction deadline (request) for 218-219 MHz station KIVD0010, BostonLowell-Brockton-Lawrence, licensed to Boston Spectrum Associates (BSA).1 For the reasons
discussed below, we deny the waiver request, dismiss the renewal application, and note that the
license for KIVD0010 terminated automatically on February 28, 2004.
The Commission granted a license for station KIVD0010 on March 28, 1994 through the
lottery process. In 1999, the Commission extended the license term of 218-219 MHz Service
licenses to ten years from the date of license grant, establishing March 28, 2004 as the expiration
date for KIVD0010.2 The Commission also eliminated the interim construction benchmarks and
adopted a “substantial service” requirement to be assessed at the end of the license term for all
218-219 MHz Service licensees as a condition for renewal.3 Moreover, unless an extension or
waiver is granted, the failure to meet the Commission’s construction requirements results in the
automatic termination of the license.4
On February 19, 2004, BSA filed an application to renew the license for KIVD0010.5 By
letter dated March 29, 2004, the Wireless Telecommunications Bureau (Bureau) returned that
application because it did not include a substantial service showing as required by the
Commission’s rules.6 In response, BSA submitted an amendment to the renewal application
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noting that BSA constructed “an IVDS facility in Boston which operated for a period of time.”7
BSA states that the facility never attracted any subscribers and was “eventually abandoned,” but
asserts that “the construction and operation of this facility satisfied the build out requirements,”
thus warranting renewal.8 BSA also states that it has invested more than 4 million dollars and
that this “investment, standing alone, demonstrates compliance with the [construction] rule.”9
Finally, BSA “requests a waiver of any rule or requirement which the Commission may deem to
be inconsistent with a grant of the renewal.”10
Sixteen months later, BSA filed its second amendment to the renewal application,
expanding on the description of the construction of the system,11 and expands its request for
waiver, arguing that the Commission should forgo the strict application of the construction
requirements in this case because the underlying purpose of the rule, the provision of service,
“would not be served where a fully commercially validated 218-219 MHz technology does not
yet exist.”12 In addition, BSA asserts that there are unique and unusual circumstances
surrounding the 218-219 MHz band because at the time of initial licensing, equipment and
technology were still being developed and have still not “attained full commercial validation.”13
BSA also argues that in light of such unusual circumstances, and its investment of more than $4
million dollars, strict application of the substantial service requirement would be inequitable,
unduly burdensome, and contrary to the public interest.14
BSA also claims that it is “similarly situated” to San Francisco IVDS, the licensee in a
case where the Commission “waived the filing rules to permit [license] renewal.” 15 BSA
contends that both licensees: (1) constructed RTT systems during their original license term that
met the substantial service safe harbor; (2) operated the systems “for some time before going
dark”; and (3) were not “serving customers at the end of their respective license terms.”16
Because of the factual similarities between BSA, San Francisco IVDS, which was renewed, and
the pending ITV matter,17 BSA argues that the Commission should renew both its and ITV’s
license.18 BSA also “pledges to construct another 218-219 MHz system that meets the
Commission’s substantial service requirement within eleven (11) months from the date that the
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Commission renews the license.”19 Lastly, in the subsequent May 19, 2006 amendment, BSA
asserts that the decision in the Commission’s BRS/EBS Order,20 allowing the consideration of
prior discontinued service as a factor to be considered in making a substantial service
determination, provides additional support for renewal of BSA’s license.21 BSA also claims that
it spent $4 million to construct a system that covered 76% of the population in the Boston
MSA. 22
Substantial Service. As an initial matter, we find that BSA has failed to comply with the
Commission’s substantial service construction requirements because it has not demonstrated
“that it provides substantial service within the service area.”23 Under section 95.831 of the
Commission’s rules, “[f]ailure to demonstrate that substantial service is being provided in the
service area will result in forfeiture of the license.”24 In response to the Commission’s Notice of
Return Letter, BSA states that it constructed “an IVDS facility in Boston which operated for a
period of time” that was “eventually abandoned.”25 Further, after ten years, BSA’s “facility
never attracted any subscribers,” and it is unclear whether the transmitter that was installed was
providing service or functioned as a test system.26 Given the record before us, we are unable to
conclude that the licensee has demonstrated that it met the substantial service requirement to
provide a service that is “sound, favorable and substantially above a level of service which might
minimally warrant renewal.”27 Also, we disagree with BSA that its “investment, standing alone,
demonstrates compliance with the rule,”28 as we have previously held that compliance with
substantial service requires more.29
We find BSA’s reliance on the Commission’s BRS/EBS Order, which considered prior
discontinued service as a factor in a substantial service assessment, to be misplaced. The
Commission stated in that case that “[t]he most significant consideration in a substantial service
19
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evaluation is the licensee’s current service.”30 The Commission’s decision addressed concerns
raised in the record that licensees might be reluctant to discontinue legacy services, and begin the
transition to the provision of advanced serves, for fear of not meeting the substantial service
requirement at renewal.31 Significantly, the Commission in that case emphasized that a finding
of substantial service requires a licensee to “be providing service to customers or students.”32
Based upon the record, BSA has not substantiated that provided service or for how long. 33 We
conclude that BSA’s construction, expenditures, and overall record are insufficient to
demonstrate compliance with its substantial service obligations.
Waiver Request. We also reject BSA’s request for waiver of its substantial service
requirement. Under section 1.925 of the Commission’s rules, a waiver may be granted if the
petitioner establishes either that: (1) the underlying purpose of the rule would not be served or
would be frustrated by application to the instant case, and that grant of the waiver would be in
the public interest; or (2) where the petitioner establishes unique or unusual factual
circumstances, application of the rule would be inequitable, unduly burdensome, or contrary to
the public interest, or the applicant has no reasonable alternative.34
BSA’s initial request for waiver of “any rule or requirement which the Commission may
deem to be inconsistent with a grant of the renewal” presents no basis for relief.35 BSA failed to
specify a rule to be waived, nor did it provide any analysis or attempt to show how it met either
prong of the section 1.925 waiver standard. However, in its waiver submission filed sixteen
months after the initial renewal filing, BSA argues that the Commission should grant a waiver
and license renewal to any 218-219 MHz Service licensee that “managed to construct a system
during its original license term that satisfied a [substantial service] safe harbor.”36 BSA contends
that the purpose of the construction rule is to promote service, which would not be served in this
case because “fully commercially validated 218-219 MHz technology does not yet exist.”37
Citing Havens, BSA also argues that it is Commission policy “to extend construction deadlines
where there is a deficiency of available equipment.”38
We are not persuaded by BSA’s arguments. BSA and other 218-219 MHz service
licensees have been afforded substantial relief from the Commission’s regulatory requirements,
including, among other things, elimination of interim construction benchmarks and an extension
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of the initial license term for five additional years.39 We do not believe that under these
circumstances the public interest would be served by waiving the construction requirements.40
The Commission’s equipment authorization database reflects that equipment is available for the
218-219 MHz band.41 Moreover, the purposes of the Commission’s construction rules are to
promote service to the public and prevent warehousing as well as to provide a mechanism for
recovery of the spectrum if a licensee fails to meet its requirements.42
In addition, we reject BSA’s claim that it is “similarly situated” with San Francisco IVDS
and find the cases distinguishable. BSA claims that it and San Francisco IVDS “constructed
systems during their initial license terms whose systems were dark prior to renewal.”43 While
there were several factors leading to the San Francisco IVDS decision, the primary factor was the
“pendency of the 218-219 MHz Service rulemaking[,which] confused the licensee regarding the
need to file a renewal application.”44 Contrary to BSA’s assertion, grant of the renewal
application for San Francisco IVDS did not require a waiver of the substantial service
requirement. The license renewal deadline for all 218-219 MHz licensees that obtained their
authorizations through lottery was March 28, 1999. At that time, construction was not a
condition of renewal. San Francisco IVDS failed to file its renewal application by this deadline,
erroneously believing that the requirement to file had been suspended. San Francisco IVDS
subsequently filed its renewal application and requested a waiver of the filing deadline. The
Commission extended the renewal deadline for the 218-219 MHz Service licensees for five
additional years and added, as a condition of renewal, the current substantial service
requirement.45 When the Commission granted San Francisco IVDS’s request to waive the
license renewal filing deadline and approved the renewal application, it allowed five years for
construction, which is what all the other 218-219 MHz Service licensees—including BSA—were
afforded. Until the license was reinstated, San Francisco IVDS had no authorization to construct
a system.46 We note that BSA had no uncertainty regarding the legal status of its authorization
and, in fact, filed its purported substantial service showing in 2004 (while San Francisco IVDS
continued to seek reinstatement).
Accordingly, for the reasons stated above, pursuant to sections 1.925, 1.955, 95.831, and
95.833 of the Commission’s rules, 47 C.F.R. §§ 1.925, 1.955, 95.831, 95.833, we reject BSA’s
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substantial service showing, deny its waiver request, and dismiss its renewal application. These
actions are taken under delegated authority pursuant to Sections 0.131 and 0.331 of the
Commission’s Rules, 47 C.F.R. §§ 0.131 and 0.331.47
Sincerely,

Thomas P. Derenge
Deputy Chief, Mobility Division
Wireless Telecommunications Bureau
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