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STATEMENT OF PARTIES, RULINGS AND RELATED CASES

1. Parties

 All parties appearing in this Court are listed in Petitioners’ brief. 

2. Rulings Under Review

In the Matter of Review of the Commission’s Program Access Rules and 
Examination of Programming Tying Arrangements, 25 FCC Rcd 746 
(2010).

3. Related Cases

 The order on review has not previously been before this Court or any 
other court, and counsel are not aware of any related cases pending in 
this Court or in any other court. 
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GLOSSARY

MVPD Multichannel video programming distributor. 

RSN Regional sports network. 
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IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

NOS. 10-1062, 10-1088

 
CABLEVISION SYSTEMS CORP., ET AL.,

PETITIONERS
V.

FEDERAL COMMUNICATIONS COMMISSION
AND

THE UNITED STATES OF AMERICA,

        RESPONDENTS

ON PETITIONS FOR REVIEW OF AN ORDER OF
THE FEDERAL COMMUNICATIONS COMMISSION

BRIEF FOR RESPONDENTS

INTRODUCTION

In the order on review, the Federal Communications Commission (the 

Commission or FCC) took action to close a loophole in the “program access” rules 

that apply to cable operators and their affiliated programmers. Those rules prohibit 

three “paradigmatic anti-competitive practices,” Nat’l Cable & Telecomm. Ass’n v. 

FCC, 567 F.3d 659, 664 (D.C. Cir. 2009) (NCTA).  Among these prohibited 

practices are certain exclusive contracts between cable operators and cable-affili-
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ated programmers that allow the programmers to refuse to sell their programming 

to other distributors (such as satellite providers).  Before the Commission’s action 

in this proceeding, its program access rules applied only to satellite-delivered

programming – that is, programming delivered by satellite from programmers 

(such as AMC network) to programming distributors (such as petitioner Cable-

vision Systems Corp.).  As the FCC’s Chairman observed in a statement accom-

panying the order on review, that limitation created a “terrestrial loophole” in the 

Commission’s program access rules that gave “free rein to cable operators to lock 

up local sports events and other popular programming and withhold them from 

rival providers” where that programming was terrestrially delivered – in other 

words, transmitted to cable operators by fiber-optic lines.  

In the order on review, the Commission responded to the terrestrial loophole 

by adopting rules, pursuant to the “broad and sweeping terms,” NCTA, 567 F.3d at 

664, of Section 628(b) of the Communications Act, 47 U.S.C. §548(b), that apply 

to terrestrially delivered programming.  These rules establish procedures under 

which the Commission will determine, on a case-by-case basis, whether the para-

digmatic anticompetitive practices (including exclusive contracts) identified in the 

Commission’s existing program access rules have the purpose or effect of signifi-

cantly hindering or preventing competition in violation of Section 628(b).  Unlike 

the rules for satellite-delivered programming, the rules adopted for terrestrially 
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delivered programming do not categorically preclude specified anticompetitive 

acts or practices.  Instead, they place on the complainant the burden of proof to 

demonstrate in each case that the actions complained of have the anticompetitive 

purpose or effect proscribed by Section 628(b).  This ensures that enforcement of 

the rules conforms to Section 628(b). 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1.  Whether the Commission permissibly concluded that Section 628(b) and 

(c)(1) of the Communications Act, 47 U.S.C. §548(b), authorizes it to adopt rules 

providing for case-by-case consideration of complaints that unfair acts by cable 

operators and affiliated programmers involving terrestrially delivered program-

ming have significantly hindered or prevented other video programming distribu-

tors from providing satellite programming to consumers in violation of Section 

628(b).

2.  Whether petitioners’ facial First Amendment challenge to all program 

access rules, including the rules at issue here, is foreclosed by this Court’s prece-

dents.

3.  Whether petitioners’ as-applied First Amendment challenge to the Com-

mission’s rules for terrestrially delivered programming is unripe for judicial review 

because the Commission has not yet applied the rules to decide particular com-

plaints, and, if not, whether the as-applied challenge fails because the rules are 
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content-neutral and impose restrictions that are narrowly tailored to further the 

substantial government interest in a competitive video distribution market. 

4.  Whether petitioners’ challenges to the Commission’s decisionmaking 

process under the Administrative Procedure Act, 5 U.S.C. §706, are unripe for 

judicial review, and, if not, whether the Commission acted within its discretion, 

and based on substantial evidence, when it adopted the case-by-case procedures for 

considering complaints.

JURISDICTION

As discussed below, some of petitioners’ claims are not ripe for review, and 

the Court thus lacks jurisdiction to consider these claims.  Otherwise, the Court has 

jurisdiction to review the FCC’s order in this case pursuant to 47 U.S.C. §402(a) 

and 28 U.S.C. §2342(1).  The Order was released on January 20, 2010. In the 

Matter of Review of the Commission’s Program Access Rules and Examination of 

Programming Tying Arrangements, 25 FCC Rcd 746 (2010).  A summary of the 

Order was published in the Federal Register on March 3, 2010.  75 Fed. Reg. 9692 

(Mar. 3, 2010).  The petitions for review were filed within 60 days of that date, as 

required by 28 U.S.C. §2344 and 47 C.F.R. §1.4(b)(1). 

STATUTES AND REGULATIONS

Pertinent statutes and regulations are set out in the Appendix to this brief. 
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COUNTERSTATEMENT OF THE FACTS

A. BACKGROUND 

1. The Regulatory Setting 

For decades, most Americans could receive video programming packages 

only from incumbent cable operators that enjoyed local monopolies within their 

communities.1  Several of these cable operators were also “vertically integrated” 

with many of the video programming networks they carried (Senate Report at 24–

25); in other words, they had an ownership interest in the programming networks.  

See Time Warner Entertainment Co. v. FCC, 93 F.3d 957, 977 (D.C. Cir. 1996).

By the early 1990s, a significant number of the most popular and subscribed-to 

programming networks carried by cable also were owned by cable systems.2

In 1990, the Commission reported to Congress that “the cable operators’ 

monopolies in the [multichannel video programming distributor] market persisted 

partly because competitors were unable to secure programming by vertically inte-

grated cable companies.”  Cablevision Sys. Corp. v. FCC, 597 F.3d 1306, 1308 

(D.C. Cir. 2010) (citing the 1990 Cable Report).3   Two years later, Congress 

1  S. Rep. No. 102–92, at 8 (1991) (“Senate Report”); H.R. Rep. No. 102–628, at 
30 (1992) (“House Report”). 

2  House Report at 41 (finding that 57% of cable networks were vertically inte-
grated); Competition, Rate Deregulation and the Commission’s Policies Relating 
to the Provision of Cable Television Service, 5 FCC Rcd 4962, 5006–08 ¶¶77–81 
(1990) (1990 Cable Report).

3 “Multichannel video programming distributors” (MVPDs) are “companies that 
provide video programming to subscribers,” including cable operators such as 

(footnote continued on following page) 
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enacted the Cable Television Consumer Protection and Competition Act of 1992 

(1992 Cable Act), Pub. L. No. 102–385, 106 Stat. 1460.  Congress found that the 

“cable industry [had] become vertically integrated” and that “[v]ertically integrated 

program suppliers  .  .  .  [had] the incentive and ability to favor their affiliated 

cable operators over nonaffiliated cable operators and programming distributors 

using other technologies.”  1992 Cable Act §2(a)(5), 106 Stat. 1460–61 (codified at 

47 U.S.C. §521).  To address these concerns about barriers to new entry in the 

video distribution market, as well as other concerns about video competition, 

Congress added Section 628 to the Communications Act, 47 U.S.C. §548. 

As relevant here, Section 628 prohibits various practices that inhibit compe-

tition in video programming.  Crafted in “broad and sweeping terms,” NCTA, 567 

F.3d at 664, with the “purpose of  . . . increasing competition and diversity in the 

multichannel video programming market,” 47 U.S.C. §548(a), Section 628(b) 

prohibits cable operators and cable-owned networks from engaging in “unfair 

methods of competition or unfair or deceptive acts or practices, the purpose or 

effect of which is to hinder significantly or to prevent any multichannel video 

programming distributor from providing satellite cable programming or satellite 

broadcast programming to subscribers or consumers.”  47 U.S.C. §548(b).   

________________________
(footnote continued from preceding page) 

Cablevision and direct broadcast satellite (DBS) companies such as DirecTV.  
NCTA, 567 F.3d at 661-662 (citing 47 U.S.C. §522(13)).   
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Section 628(c)(2), entitled “[m]inimum contents of regulations,” in turn 

directs the Commission to adopt rules addressing specific types of anticompetitive 

conduct involving satellite-delivered programming.  Under Section 628(c)(2)(A) 

through (C), the Commission was required to:  (1) “establish effective safeguards 

to prevent a cable operator” from “unduly or improperly influencing the decision” 

of its programming affiliate with respect to the sale of programming to unaffiliated 

MVPDs; (2) “prohibit discrimination” by a cable-owned programming affiliate “in 

the prices, terms, and conditions of sale or delivery” of programming among 

MVPDs; and (3) “prohibit practices, understandings, arrangements, and activities, 

including exclusive contracts” that prevent distribution of cable-owned program-

ming to areas not served by any cable operator.  47 U.S.C. §548(c)(2)(A)-(C).

Similarly, in Section 628(c)(2)(D), Congress directed the Commission to adopt 

rules to “prohibit exclusive contracts” between a cable operator and a cable-owned 

programming network with respect to programming delivered to cable systems by 

satellite, unless the Commission determines that the contract would be in the public 

interest.  47 U.S.C. §548(c)(2)(D).4  The Commission adopted such minimum pro-

4  Section 628(c)(2)(D)’s exclusivity provision applies to programming distribution 
to areas that were served by a cable operator as of the effective date of the Cable 
Act (i.e., October 5, 1992). See 47 U.S.C. §548(c)(2)(D).  Section 628(c)(2)(C)’s 
exclusivity provision, by contrast, applies to distribution to areas “not served by 
a cable operator” as of October 5, 1992. See 47 U.S.C. §548(c)(2)(C).  That pro-
vision, unlike Section 628(c)(2)(D), contains an absolute prohibition on exclu-
sive contracts, without any “public interest” exception.
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gram access rules in 1993, see 47 C.F.R. §76.1002, but like Section 628(c)(2) 

itself, these program access rules applied only to satellite-delivered programming.  

See 47 U.S.C. §548(c)(2) (listing prohibited practices involving sale of “satellite 

cable programming or satellite broadcast programming”); former 47 C.F.R. 

§76.1002 (same).5

The 1992 Cable Act does not require cable-owned networks to offer pro-

gramming to competing MVPDs at any particular price or on any particular terms 

or conditions.  Rather, the prices, terms, and conditions of programming agree-

ments are determined through marketplace negotiations, subject only to Section 

628(b)’s prohibition of “unfair methods of competition or unfair or deceptive acts 

or practices” and Section 628(c)(2)(B)’s anti-discrimination provision.  47 U.S.C. 

§548(b), (c)(2)(B); see also 47 C.F.R. §§76.1001(a), 76.1002(b) (implementing 

Sections 628(b) and 628(c)(2)(B)). 

Section 628(c)(2)(D)’s exclusivity provision (but not the one in Section 

628(c)(2)(C)) is subject to a sunset provision.  The prohibition “shall cease to be 

effective 10 years after [October 5, 1992], unless the Commission finds, in a pro-

ceeding conducted during the last year of such 10-year period, that such prohibi-

5  “Although ‘satellite cable programming’ and ‘satellite broadcast programming’ 
differ somewhat . . . both terms essentially refer to programming (i.e., television 
shows) transmitted to MVPDs via satellite for retransmission to subscribers.”  
NCTA, 567 F.3d at 662 (citing 47 U.S.C. §548(i)(1) and (3)). 
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tion continues to be necessary to preserve and protect competition and diversity in 

the distribution of video programming.”  47 U.S.C. §548(c)(5).  The Commission 

has twice extended the exclusivity provision.6

2.  Court Decisions Construing The Program Access Provisions 

The cable television industry has repeatedly challenged the validity of the 

program access regime that Congress created in the Cable Act, including the 

statute itself and the Commission’s rules and actions implementing the statute.  As 

we explain below, this Court has rejected each of these challenges.   

Time Warner. Shortly after Congress enacted Section 628, various cable 

companies brought a facial challenge to the provision, claiming that it violated 

their First Amendment rights.  In Time Warner Entertainment Company v. FCC,

93 F.3d 957 (D.C. Cir. 1996), this Court rejected that claim.  Applying intermedi-

ate scrutiny because Section 628(c)(2)(D) is “content-neutral on [its] face,” the 

Court held that the exclusivity provision advanced the government’s substantial 

6 See Implementation of the Cable Television Consumer Protection and Competi-
tion Act of 1992 and Development of Competition and Diversity in Video Pro-
gramming Distribution:  Section 628(c)(5) of the Communications Act – Sunset 
of Exclusive Contract Prohibition, 17 FCC Rcd 12124 (2002) (“2002 Extension 
Order”); Implementation of the Cable Television Consumer Protection and Com-
petition Act of 1992 and Development of Competition and Diversity in Video 
Programming Distribution:  Section 628(c)(5) of the Communications Act – Sun-
set of Exclusive Contract Prohibition, 22 FCC Rcd 17791 (2007) (“2007 Exten-
sion Order”), rev. denied, Cablevision Sys. Corp. v. FCC, 597 F.3d 1306 (2010). 
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interest “in regulating vertically integrated programmers and operators” to ensure 

“fair competition in the video marketplace.”  Id. at 977–78.

NCTA. In 2007, the Commission banned exclusive agreements between 

cable companies and building owners that give the companies the exclusive right 

to serve particular buildings and developments.  Finding that such contracts have 

an anticompetitive effect on the video market, the Commission concluded that 

Section 628(b) of the Communications Act, 47 U.S.C. §548(b), authorized it to 

adopt the ban.7  This Court agreed.  Rejecting petitions challenging the Commis-

sion’s action, the Court held that Section 628(b)’s “broad and sweeping terms … 

comport[] with Section 628’s express purpose of ‘promot[ing] the public interest, 

convenience, and necessity by increasing competition and diversity in the multi-

channel video programming market.’”  Nat’l Cable & Telecomm. Ass’n v. FCC,

567 F.3d 659, 664 (D.C. Cir. 2009).

Cablevision.  The sunset provision in Section 628 required the Commission 

to determine ten years after the Cable Act’s enactment in 1992 whether Section 

628(c)(2)(D)’s exclusivity provision “continues to be necessary to preserve and 

protect competition and diversity in the distribution of video programming.”  47 

U.S.C. §548(c)(5).  In 2002, the Commission extended the exclusivity provision 

7 Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling 
Units and Other Real Estate Developments, 22 FCC Rcd 20235, 20249, ¶27 
(2007).
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for five years with a commitment to re-evaluate the market at the end of that 

period. See n.6, supra.  When it undertook that re-evaluation in 2007, the Com-

mission found that the exclusivity provision remained necessary to prevent “harm 

to competition and diversity in the video distribution marketplace.” 2007 Exten-

sion Order, 22 FCC Rcd at 17835 ¶63 (JA __). 

In March 2010, this Court rejected Cablevision’s challenges to the extension 

under the Administrative Procedure Act and the First Amendment. Cablevision 

Sys. Corp. v. FCC, 597 F.3d 1306 (D.C. Cir. 2010).  Applying the principle that 

“conclusions based on the FCC’s predictive judgment and technical analysis are 

just the type of conclusions that warrant deference from this Court,” the Court held 

that the agency had acted reasonably and based on substantial evidence in conclud-

ing that vertically integrated cable companies would enter into competition-harm-

ing exclusive contracts if the exclusivity provision were allowed to lapse. Id. at 

1313-15.  Acknowledging that “the MVPD market has transformed substantially 

since the Cable Act was enacted in 1992,” the Court nonetheless emphasized that 

“the transformation presents a mixed picture.”  Id. at 1314.  For example, “[w]hile 

cable no longer controls 95 percent of the MVPD market, as it did in 1992,” the 

Court noted that it “still controls two thirds of the market nationally” and, “[i]n 

designated market areas in which a single cable company controls a clustered 

region, market penetration of MVPDs is even lower than nationwide rates.” Id.
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Despite the increase in the amount and diversity of programming in the MVPD 

market, the Court noted that “the four largest cable operators are still vertically 

integrated with six of the top 20 national networks, and almost half of all regional 

sports networks.”  Id.

A majority of the Cablevision panel also concluded that the petitioners had 

failed to properly present an as-applied First Amendment challenge and that their 

First Amendment arguments, taken as a facial challenge, were foreclosed by Time

Warner. Id. at 1312.  In a dissenting opinion, Judge Kavanaugh stated that he 

would have reached the petitioners’ First Amendment argument and held that the 

Commission’s regulations violate the First Amendment.  He recognized, however, 

that there may be situations where a “targeted restraint” on exclusivity arrange-

ments might be appropriate without violating the First Amendment – specifically 

in the context of “‘must have’ regional sports” programming.  Id. at 1326 n.6.

B. THE ORDER ON REVIEW 

After analyzing voluminous comments in response to a Notice of Proposed 

Rulemaking, on January 20, 2010, the Commission issued the order on review in 

this case “to further promote competition in the video distribution market” by 

adopting rules “to address unfair acts, including exclusive contracts, involving 

terrestrially delivered, cable-affiliated programming.”  In the Matter of Review of 

the Commission’s Program Access Rules and Examination of Programming Tying 

Case: 10-1062    Document: 1278286    Filed: 11/18/2010    Page: 21



- 13 - 

Arrangements, 25 FCC Rcd 746, 747 ¶1 (2010) (JA __) (“2010 Order”).  The 

Commission noted that, “[b]ecause the program access rules currently apply only 

to satellite-delivered programming, terrestrial distribution allows a cable-affiliated 

programmer to bypass the program access rules.”  2010 Order ¶30 (JA __).  Its 

order adopted a measured approach to close this loophole.

1. Evidentiary Findings. 

Based on a careful assessment of evidence, the Commission found that:   

“(i) cable operators continue to have an incentive and ability to engage in unfair 

acts or practices involving their affiliated programming, regardless of whether this 

programming is satellite-delivered or terrestrially delivered; (ii) our judgment 

regarding this incentive and ability is supported by real-world evidence that 

vertically integrated cable operators have withheld certain terrestrially delivered, 

cable-affiliated programming from their MVPD competitors; and (iii) there is 

evidence that, in some cases, this withholding may significantly hinder MVPDs 

from providing satellite cable programming and satellite broadcast programming to 

subscribers.” 2010 Order ¶25 (JA __).

First, the Commission found that the incentive and ability of cable operators 

and their affiliated programmers to withhold programming or engage in other anti-

competitive acts does “not vary based on whether the cable-affiliated programming 

is delivered to cable operators by satellite or by terrestrial means.”  2010 Order ¶26 

(JA __).  Such unfair acts, the Commission found, “may harm the ability of 
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MVPDs to compete with incumbent cable operators, thereby resulting in less 

competition in the marketplace to the detriment of consumers.”  Id.

The Commission concluded that “[t]here is no evidence in this proceeding 

that market shares have changed materially since” it issued its 2007 Extension 

Order; “[t]o the contrary, the cable industry has elsewhere stated that its share of 

MVPD subscribers nationwide has declined only slightly since [that time], to 

approximately 63.5 percent at the end of 2008.”  2010 Order ¶27 (JA __) (footnote 

omitted).  The Commission also pointed to Nielsen Media Research data showing 

that, as of July 2009, the share of MVPD subscribers held by wired cable operators 

“exceeds 70 percent in 78 out of 210” geographic markets.  Id. n.97 (JA __).   And, 

consistent with this Court’s remarks two months later in Cablevision, the Commis-

sion noted the problem of regional “cluster[ing]” of cable systems, as well as 

recent data showing that over 77 percent of cable subscribers are served by cable 

systems that are part of such clusters.  Id. ¶28 (JA __).8

Second, the Commission found that its concerns were not merely theoretical.  

The record “reflect[ed] substantial evidence that cable firms withhold affiliated 

programming from competitors when not barred from doing so,” and that “terres-

8  As the Commission explained, “grouping of commonly owned cable systems 
into regional clusters enhances the ability and incentive of vertically integrated 
cable firms to engage in unfair acts with their affiliated programming.”  2010
Order ¶28 (JA __). 
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trial distribution is becoming more cost effective, and that its use is likely to con-

tinue and possibly increase in the future.”  Id. ¶30 (JA __).  The 2010 Order

offered several examples of such withholding, including Cablevision’s recent 

withholding of terrestrially delivered High Definition feeds of affiliated regional 

sports networks from competitors in New York State.  Id.

Third, the Commission explained that action was necessary because there 

was evidence that unfair acts involving terrestrially delivered, cable-affiliated 

programming “ha[ve] significantly hindered MVPDs from providing satellite cable 

programming and satellite broadcast programming in some cases,” and that “such 

conduct may significantly hinder the ability of competitive MVPDs to provide 

broadband services, particularly in rural areas.” Id. ¶31.

In discussing the impact on delivery of satellite programming, the Commis-

sion pointed to a statistical analysis it had undertaken in 2006 involving regional 

sports networks in Philadelphia and San Diego.  This analysis showed that Com-

cast’s withholding of a terrestrially delivered affiliated regional sports network 

from competing DBS operators caused the percentage of television households 

subscribing to DBS in Philadelphia to be 40 percent lower than it otherwise would 

have been. Id. at ¶32; see also Cablevision, 597 F.3d at 1314 (rejecting Cable-

vision’s criticisms of the same statistical analysis).
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2. The Commission’s Case-by-Case Rules 

Based on its analysis of the evidence, the Commission concluded that in the 

case of terrestrially delivered programming, the practices set forth in Section 

628(c)(2) (i.e., exclusive contracts, discrimination, and undue influence) will not 

significantly hinder an MVPD from providing programming to consumers in 

“every case”; thus “the potential impact on competition in some cases justifies a 

case-by-case consideration of the competitive impact of unfair acts involving … 

terrestrially delivered, cable-affiliated programming.”  2010 Order ¶35 (emphasis 

added) (JA __).

The Commission thus adopted rules establishing a process for considering, 

on a case-by-case basis, complaints arising from “program access claims involving 

terrestrially delivered, cable-affiliated programming similar to the claims that 

[complainants] may pursue with respect to satellite-delivered, cable-affiliated 

programming, where the purpose or effect of the challenged act is to significantly 

hinder or prevent the complainant from providing satellite cable programming or 

satellite broadcast programming.”  Id. ¶1 (JA __). 

In other words, the new rules for terrestrially delivered programming apply 

to the three “paradigmatic anti-competitive practices,” NCTA, 567 F.3d at 664, 

addressed in Section 628(c)(2) and the Commission’s corresponding regulations: 

“(i) an exclusive contract between a cable operator and a cable-affiliated program-

mer; (ii) discrimination by a cable-affiliated programmer in the prices, terms, and 
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conditions for sale of programming among MVPDs; and (iii) efforts by a cable 

operator to unduly influence the decision of its affiliated programmer to sell pro-

gramming to a competitor.”  2010 Order ¶47.  Just as in the context of satellite-

delivered programming, these acts, the Commission found, have “the potential to 

impede entry into the video distribution market and to hinder existing competition 

in the market.”  Id. (emphasis added).9

In adopting its case-by-case approach, the Commission explained that it was 

“chart[ing] a middle course between two extremes proposed by commenters.”

2010 Order ¶6 (JA __).  The complaint process it established, the Commission 

explained, “requires showings over and above those required by the program 

access rules applicable to satellite-delivered programming.”  Id. ¶44 (emphasis 

added).  The Commission emphasized that it was not adopting any per se prohibi-

tion on exclusive contracts between a cable operator and a cable-affiliated pro-

9  As relevant here, the new rules amend 47 C.F.R. §76.1001 by adding subsections 
clarifying that, among the unfair practices subject to Section 76.1001(a) are 
undue influence, discrimination, and exclusive contracts involving terrestrially 
delivered programming.  47 C.F.R. §76.1001(b)(1)(i)-(iii).  The rules further pro-
vide that “[a]ny [MVPD] aggrieved by [such] conduct … that it believes consti-
tutes a violation of [Section 76.1001(a)] may commence an adjudicatory pro-
ceeding at the Commission to obtain enforcement of the rules through the filing 
of a complaint.”  Id. §76.1001(b)(2).  In such a proceeding, “[t]he complainant 
shall have the burden of proof that the defendant’s alleged conduct … has the 
purpose or effect of hindering significantly or preventing the complainant from 
providing satellite cable programming or satellite broadcast programming to 
subscribers or consumers.” Id. §76.1001(b)(2)(ii). 
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grammer providing terrestrially delivered programming.  Id. ¶46.  Rather, it would 

“assess such contracts on a case-by-case basis in response to a program access 

complaint.”  Id. The complainant, moreover, will bear the “burden of proof … that 

the defendant’s activities have the purpose or effect of hindering significantly or 

preventing the complainant from providing satellite cable programming or satellite 

broadcast programming to subscribers or consumers.”  Id.

As the Commission explained, regional sports networks (“RSNs”) presented 

a special case.10  In particular, the Commission recognized the weight of evidence 

and prior Commission precedent showing the particularly significant competitive 

impact of withholding of terrestrially delivered, cable-affiliated RSN program-

ming.  2010 Order ¶52 (JA __).  The evidence established that such programming 

is “very likely to be both non-replicable and highly valued by consumers”; in short, 

this is “must-have” programming because loyal sports fans typically will not sub-

scribe to an MVPD that does not enable them to watch their favorite teams.  Id.;

see also Cablevision, 597 F.3d at 1314 (discussing “must-have” programming); id.

10Consistent with its precedent, the Commission defined an “RSN” as “any non-
broadcast video programming service” that (1) “provides live or same-day distri-
bution within a limited geographic region” of sporting events of any team that is 
a member of various specified sports leagues (including, inter alia, Major 
League Baseball, the National Basketball Association, and the National Football 
League), and (2) “in any year, carries a minimum of either 100 hours of pro-
gramming” covering such events or “10% of the regular season games of at least 
one sports team” included under the first criterion.  2010 Order ¶53 (footnote 
omitted) (JA __).   

Case: 10-1062    Document: 1278286    Filed: 11/18/2010    Page: 27



- 19 - 

at 1326 (Kavanaugh, J., dissenting) (discussing “highly desirable ‘must have’ 

regional sports network”).  Accordingly, the order on review allows “complainants 

to invoke a rebuttable presumption that an unfair act involving a terrestrially 

delivered, cable-affiliated RSN has the purpose or effect set forth in Section 

628(b).” 2010 Order ¶52 (JA __).

Similarly, given the skyrocketing demand for High Definition (HD) pro-

gramming, the unique characteristics of that medium, and the evidence showing 

that consumers regard Standard Definition (SD) programming as an inadequate 

substitute for the HD experience (particularly in the context of sports program-

ming), the Commission adopted a rebuttable presumption that withholding of an 

HD feed of RSN programming will be presumed to cause significant hindrance 

even if an SD feed of the network is made available to competitors.  Id. ¶¶9, 54-55. 
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SUMMARY OF ARGUMENT

The Commission reasonably concluded that Section 628(b) and (c)(1) of the 

Communications Act authorizes it to adopt rules addressing anticompetitive prac-

tices involving terrestrially delivered, cable-affiliated programming.  Section 

628(b) prohibits “unfair methods of competition or unfair or deceptive acts or 

practices” where “the purpose or effect” of those acts is “to hinder significantly or 

to prevent any [MVPD] from providing satellite cable programming or satellite 

broadcast programming to subscribers or consumers.”  By their terms, the Com-

mission’s new rules only prohibit conduct where a complainant can demonstrate 

that Congressionally identified anticompetitive practices by cable operators 

(exclusive contracts, undue influence, and discrimination) involving terrestrially 

delivered programming have had the anticompetitive effect or purpose proscribed 

by Section 628(b).  Congress has already determined that these classic anticom-

petitive practices constitute “unfair methods of competition or unfair or deceptive 

acts or practices” within the meaning of Section 628(b) by directing the Commis-

sion to address those acts in the “minimum … regulations” governing satellite-

delivered programming under Section 628(c)(2).

Petitioners’ claims under the First Amendment lack merit.  First, petitioners’ 

facial First Amendment claim is foreclosed by this Court’s precedents.  The Court 

in Time Warner rejected a facial First Amendment challenge to the even more 
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stringent program access rules for satellite-delivered programming.  Petitioners’ 

claim that “all” program access rules violate the First Amendment is untenable 

under that precedent, as petitioners tacitly concede by arguing that Time Warner

should be overruled.  And only eight months ago, this Court rejected Cablevision’s 

facial First Amendment challenge to the Commission’s extension of Section 

628(c)(2)(D)’s prohibition of exclusive contracts by “simply refer[ring] to our 

decision in Time Warner.” Cablevision, 597 F.3d at 1312. Cablevision also 

undercuts petitioners’ claim that the MVPD market has transformed so dra-

matically since Section 628 was enacted that Time Warner is no longer controlling.

The Commission’s factual findings here, based on substantial evidence, further 

refute that claim. 

Petitioners’ as-applied challenge under the First Amendment – which is little 

more than a re-statement of their facial challenge – fares no better.  As an initial 

matter, that claim is unripe because the Commission has not yet decided any com-

plaints filed under the new rules for terrestrially delivered programming, and the 

as-applied claim turns on speculative future action by the Commission.  But even if 

the claim were ripe, it fails on the merits.  The new rules satisfy intermediate 

scrutiny under the First Amendment because they are content-neutral and create a 

tailored, case-by-case approach that examines actual competitive harm in each 

instance under a procedure that places the burden of proof on the complainant.  
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For the same reasons that petitioners’ as-applied First Amendment claim is 

premature, so are the bulk of their challenges to the Commission’s decisionmaking 

process under the Administrative Procedure Act.  But even if these challenges were 

ripe for judicial review, they too fail on the merits.  First, in relying on Section 

628(b) for its rulemaking authority, the Commission did not depart from precedent; 

rather, it reasonably construed its prior rulings as consistent with its present under-

standing of the statute.  And, even if it had departed from its prior rulings, the 

Commission provided a cogent explanation for doing so.    

Second, petitioners are mistaken in claiming that the Commission acted arbi-

trarily in concluding that exclusive contracts, undue influence and discriminatory 

terms are “unfair” acts for terrestrial programming under Section 628(b).  Congress 

made the same judgment with respect to satellite programming, and there was no 

reason for the Commission to diverge from Congress’s approach.  

Third, the Commission likewise acted rationally, and based on substantial 

evidence, in adopting rebuttable presumptions that unfair acts involving terrestri-

ally delivered regional sports programming (including such programming in HD 

format where an SD feed is offered) have the purpose or effect of significantly 

hindering or preventing competition in violation of Section 628(b).  The record 

demonstrated that such “must have” programming is extremely popular and diffi-

cult to replicate; that regional sports networks are very likely to be affiliated with a 
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cable operator; and that due to the unique characteristics of HD programming, 

consumers view SD as an inadequate substitute.  As this Court held in Cablevision,

the Commission’s predictive judgments based on its analysis of such technical data 

are entitled to deference.

Fourth, and finally, the Commission did not abuse its discretion in conclud-

ing that an entity defined as a “satellite cable programming vendor” remains sub-

ject to Section 628(b) when it is delivering terrestrial programming, or in holding 

cable operators liable under the case-by-case rules for the actions of programmers 

that they own or control.

ARGUMENT

I.  STANDARD OF REVIEW 

The Court reviews FCC orders “under the deferential standard mandated by 

section 706 of the Administrative Procedure Act, which provides that a court must 

uphold the Commission’s decision unless it is ‘arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.’”  Achernar Broadcasting Co. 

v. FCC, 62 F.3d 1441, 1445 (D.C. Cir. 1995) (quoting 5 U.S.C. §706(2)(A)).  

“Under this ‘highly deferential’ standard of review, the court presumes the validity 

of agency action … and must affirm unless the Commission failed to consider rele-

vant factors or made a clear error in judgment.” Cellco Partnership v. FCC, 357 

F.3d 88, 93-94 (D.C. Cir. 2004).  This standard applies even in cases where, as 

here, petitioners press arguments under the First Amendment. See FCC v. Fox 
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Television Stations, Inc. 129 S. Ct. 1800, 1811-12 (2009).  And, to the extent that 

the Commission’s decisionmaking process turns on predictive judgments, the 

Court “must defer to the Commission’s analysis.”  Cablevision, 597 F.3d at 1314. 

Insofar as this case turns on questions of statutory interpretation under the 

Communications Act, judicial review of the Commission’s interpretation of the 

Act is governed by Chevron, USA, Inc. v. Natural Resources Defense Council, 

Inc., 467 U.S. 837 (1984).  Under the familiar Chevron standards, if the intent of 

Congress is clear, then “the court, as well as the agency, must give effect to [that] 

unambiguously expressed intent.” Id. at 842-843.  If, however, “the statute is 

silent or ambiguous with respect to the specific issue, the question for the court is 

whether the agency’s answer is based on a permissible construction of the statute.”  

Id. at 843.  Unless the statute “unambiguously forecloses the agency’s interpreta-

tion,” a reviewing court must “defer to the interpretation so long as it is reason-

able.” NCTA, 567 F.3d at 663.  “Chevron requires a federal court to accept the 

agency’s [reasonable] construction of the statute, even if the agency’s reading dif-

fers from what the court believes is the best statutory interpretation.”  Nat’l Cable 

& Telecomm. Ass’n v. Brand X Internet Serv., 545 U.S. 967, 980 (2005). 
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II.  THE COMMISSION ACTED WELL WITHIN 
ITS STATUTORY AUTHORITY UNDER SECTION 628.

To close the “terrestrial loophole,” the Commission adopted a measured, 

case-by-case approach, rather than a categorical prohibition.  Its new rules estab-

lish a procedure for reviewing individual complaints that paradigmatic anticom-

petitive practices by cable operators involving terrestrially delivered, cable-

affiliated programming have demonstrably harmed competition in the video 

distribution market by significantly hindering or preventing other MVPDs from 

providing satellite programming to consumers.  In adopting the rules, the Com-

mission acted well within its statutory mandate under Section 628(b) and (c)(1) of 

the Communications Act.11

In Section 628(a), Congress specified three fundamental purposes of the 

program-access regime: (1) “[to] increas[e] competition and diversity in the 

multichannel video programming market”; (2) “to increase the availability of 

satellite cable programming and satellite broadcast programming to persons in 

rural areas and other areas not currently able to receive such programming”; and 

(3) “to spur the development of communications technologies.”  47 U.S.C. 

§548(a).

11The Commission’s analysis under the Communications Act is distinct from the 
analysis the Department of Justice would perform under the antitrust laws, and 
the rules at issue in this case should not be viewed as setting forth standards for 
determining whether particular agreements or activities would violate the 
antitrust laws. 
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To implement these objectives, Section 628(b) provides: 

It shall be unlawful for a cable operator … to engage in unfair 
methods of competition or unfair or deceptive acts or practices, the 
purpose or effect of which is to hinder significantly or to prevent any 
multichannel video programming distributor from providing satellite 
cable programming or satellite broadcast programming to subscribers 
or consumers. 

Section 628(c)(1), in turn, authorizes the Commission to define the specific 

conduct prohibited by Section 628(b).  See 47 U.S.C. §548(c)(1) (to further the 

same statutory purposes identified in Section 628(a), “the Commission shall … 

prescribe regulations to specify particular conduct that is prohibited by” Section 

628(b)).

The Commission’s assertion of its authority to adopt its case-by-case rules 

comfortably falls within its mandate.  By their terms, the rules only prohibit con-

duct where a complainant can demonstrate that classic anticompetitive practices by 

cable operators (exclusive contracts, undue influence, and discrimination) involv-

ing terrestrially delivered programming have had the proscribed anticompetitive 

effect or purpose of significantly hindering or preventing an MVPD complainant’s 

provision of satellite programming service.  47 C.F.R. §76.1001(b)(2)(ii); see also

2010 Order ¶¶44, 49 (JA __).  Thus, the rules are within the “purpose or effect” 

prong of Section 628(b). Congress, moreover, has already determined that the 

three classic anticompetitive practices identified in the new rules constitute “unfair 

methods of competition or unfair or deceptive acts or practices” within the 
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meaning of Section 628(b) by directing the FCC to address those very acts in the 

“minimum … regulations” governing satellite-delivered programming under 

Section 628(c)(2).12  As a result, the rules were authorized by Section 628(b) and 

(c)(1).

That conclusion is bolstered by this Court’s precedent.  Less than two years 

ago, recognizing the “broad and sweeping terms” of Section 628(b),’” NCTA, 567 

F.3d at 664, this Court upheld the Commission’s ban on exclusivity agreements 

between cable companies and building owners because such agreements “pre-

vented” competitors from providing their programming to subscribers or consum-

ers in those buildings.  The Court held that the Commission reasonably interpreted 

Section 628(b) to bar such agreements, even though the text of the statute focuses 

on withholding of programming and says nothing about exclusive arrangements 

with building owners. See id. at 664-665.  As the Court explained, “exclusivity 

agreements [with building owners] have both the proscribed ‘purpose’ and the 

proscribed ‘effect’ – cable operators execute them precisely so that they can be the 

sole company serving a building, and … ‘if you can’t serve a building then you 

can’t deliver satellite cable programming and satellite broadcast programming.’”  

Id. at 664.

12As we show below, the Commission’s conclusion that such acts are equally 
“unfair” in the context of terrestrially delivered programming was rational and 
supported by substantial evidence. See pp. 48-51, infra.
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Here, petitioners argue that the Commission lacks authority under Section 

628(b) to adopt its rules for terrestrially delivered programming because Section 

628(c)(2) only applies to “satellite cable programming” and does not expressly 

address terrestrially delivered programming (Pet. Br. 36-37; see also NCTA Br. 9-

10), but that argument cannot be squared with the text of the statute or with NCTA.

As NCTA held, the terms of Section 628(b) do not limit the Commission to 

regulating anticompetitive practices in the delivery of satellite cable programming 

and satellite broadcast programming.  See 567 F.3d at 663-64.  Thus, petitioners 

are mistaken in attempting to deduce from a different subsection of the statute – 

Section 628(c)(2), entitled “[m]inimum contents of regulations” – a textual limita-

tion that applies to the “sweeping terms,” NCTA, 567 F.3d at 664, of Section 

628(b). NCTA instructs that, “while the specificity of section 628’s references to 

satellite cable and satellite broadcast programming may reveal the primary evil that 

Congress had in mind, nothing in the statute unambiguously limits the Commission 

to regulating anticompetitive practices in the delivery of those kinds of program-

ming by methods addressed to that narrow concern alone.” Id.  If anything, the 

limitations of Section 628(c)(2) confirm the contrasting breadth of Section 628(b): 

“By it terms, section 628(c) describes only the ‘[m]inimum content of regulations,’ 

… and as the Commission itself noted, Congress’s enumeration of specific, 
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required regulations in subsection (c) actually suggests that Congress intended sub-

section (b)’s generic language to cover a broader field.” Id. at 664-65. 

Similarly, Intervenor NCTA’s argument in this case – that the Commission’s 

understanding of Section 628(b) “read[s] the required connection to ‘providing 

satellite … programming’ out of the statute” (Br. 4, 9-10) – fares no better than its 

similar argument in NCTA.  There, the Court observed that “the words Congress 

chose [in Section 628(b)] focus not on practices that prevent MVPDs from 

obtaining satellite cable or satellite broadcast programming, but on practices that 

prevent them from ‘providing’ that programming ‘to subscribers or consumers.’”  

567 F.3d at 664.  Likewise here, the order on review adopted rules that focus, on a 

case-by-case basis, on the effects of classic anticompetitive practices in hindering 

MVPDs’ provision of such satellite-delivered programming – precisely the effect 

that the Commission had observed in a real-world study.  See pp. 15-16, supra.

This also explains why the fact that Section 628(b) applies to anticompeti-

tive acts by cable operators and their vertically integrated “satellite cable program-

ming vendor[s]” does not, as petitioners suggest (Br. 38-39), mean that Section 

628(b) must be limited to satellite-delivered programming.  This Court held in 

NCTA that while “the specificity of section 628’s references to satellite cable and 

satellite broadcast programming may reveal the primary evil that Congress had in 

mind, nothing in the statute unambiguously limits the Commission to regulating 
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anticompetitive practices in the delivery of those kinds of programming by 

methods addressed to that narrow concern alone.”  567 F.3d at 664.  Similarly 

here, the specific references to “satellite cable programming vendor[s]” among the 

entities covered by the prohibition of unfair practices does not limit the statute to 

“th[e] narrow concern” of satellite cable programming.

Petitioners attempt to distinguish NCTA by arguing that the exclusive build-

ing contracts it addressed precluded an MVPD from providing any service to a 

building.  According to petitioners, this case is different because, “if an MVPD 

does not have access to terrestrial programming, it can still deliver satellite pro-

gramming.”  Br. 40.  This distinction, however, overlooks the plain language of 

Section 628(b), which prohibits unfair acts that have the “purpose or effect” of 

either “hinder[ing] significantly or . . . prevent[ing]” MVPDs from providing 

satellite programming.  47 U.S.C. §548(b) (emphasis added).  As this Court recog-

nized in NCTA, Congress “in no way expressed an unambiguous intent to limit the 

Commission’s power solely to [one] version of the problem” that it sought to 

remedy in Section 628(b).  567 F.3d at 665.   

Petitioners are also wrong in contending that Section 628(b)’s reference to 

the impact of anticompetitive acts on the ability of MVPDs to provide satellite 

programming precludes rules involving terrestrially delivered programming 

because, as petitioners assert, “withholding of terrestrial programming has no 
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meaningful impact on an MVPD’s ability to provide satellite programming” (Br. 

39).  That categorical assertion overlooks the requirement under the case-by-case 

rules that a complainant has the burden of demonstrating precisely such a purpose 

of effect. See 47 C.F.R. §76.1001(b)(2)(ii).  

Petitioners next assert that Congress “carefully considered prohibiting cable 

operators from withholding terrestrial programming but consciously stopped short 

of doing so” because each of the provisions of Section 628(c)(2) “is expressly 

limited to ‘satellite cable programming’ … even though an earlier bill was not so 

limited.”  Br. at 35; see also NCTA Br. 18.  This argument fails for multiple 

reasons.  First, as shown above, the limitations of Section 628(c)(2) (the “mini-

mum” regulations provision) do not suggest that Section 628(b) is so limited; quite 

the opposite.  See pp. 28-29, supra.  Second, this Court in NCTA rejected an almost 

identical argument. See 567 F.3d at 665 (“Although petitioners point to consid-

erable evidence that Congress was specifically concerned with unfair dealing over 

programming, they offer no evidence from the legislative record to show that 

Congress chose its language so as to limit the Commission solely to that particular 

abuse of market power.”).  Third, as the Commission noted in the 2010 Order, the 

unexplained elimination of language referring to terrestrially delivered program-

ming from the final version of the bill that ultimately enacted Section 628(c)(2) 

provides no meaningful guidance regarding Section 628(b).  It is well established 
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that “‘[u]nexplained changes made in committee are not reliable indicators of 

Congressional intent.’”  2010 Order ¶24 n.85 (JA __). See Trailmobile Co. v. 

Whirls, 331 U.S. 40, 61 (1947) (“The interpretation of statutes cannot safely be 

made to rest upon mute intermediate legislative maneuvers.”); Western Coal 

Traffic League v. United States, 677 F.2d 915, 924 (D.C. Cir.) (same), cert. denied,

459 U.S. 1086 (1982). 

Petitioners further contend that the Commission “may not rely on its general 

rulemaking powers to extend the satellite programming rules to terrestrial pro-

gramming” because “the statute’s ‘general rulemaking provisions’” do not permit 

the FCC “to trump Congress’s specific statutory directive.”  Br. 36, 37.  But the 

Commission did not simply “extend” the satellite rules required by Section 

628(c)(2) to terrestrially delivered programming; it adopted a case-by-case proce-

dure to consider complaints of unfair acts by cable operators with respect to ter-

restrially delivered programming that hinder or prevent competition.13

13In an effort to bolster their narrow reading of Section 628(b), petitioners compare 
that provision’s grant of statutory authority to the Commission with a hypo-
thetical statute requiring the EPA to regulate emissions by “non-hybrid cars.”  
Petitioners argue that such a statute would “powerfully indicate its intent that the 
EPA not invoke its general rulemaking authority to extend the same rules to 
hybrids,” and this case “is no different.”  Br. 35.  Among its many flaws, this 
analogy is inapt because, unlike a statute that expressly applies to “non-hybrid 
cars,” Section 628(b) does not apply to “non-terrestrial programming.”   
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Finally, petitioners invoke the statutory canon of constitutional avoidance to 

argue that the Court should reject the Commission’s reliance on Section 628(b) 

because the new rules “undoubtedly raise[] ‘grave’ constitutional questions.”  Br. 

41.  It is, of course, true that a “‘statute must be construed, if fairly possible, so as 

to avoid not only the conclusion that it is unconstitutional but also grave doubts 

upon that score.’” Almendarez-Torres v. United States, 523 U.S. 224, 237 (1998) 

(citation omitted).  To invoke the canon, however, the petitioner must show that a 

construction creates “a serious likelihood that the statute will be held unconstitu-

tional.” Id. at 238. See National Mining Ass’n v. Kempthorne, 512 F.3d 702, 711 

(D.C. Cir.), cert. denied, 129 S.Ct. 624 (2008) (“[W]e do not abandon Chevron

deference at the mere mention of a possible constitutional problem; the argument 

must be serious.”)  As we demonstrate in Point III, below, petitioners have made 

no such showing with respect to their First Amendment arguments.

III.  PETITIONERS’ FIRST AMENDMENT CLAIMS LACK MERIT. 

A. Petitioners’ Facial First Amendment Claim is Foreclosed
By This Court’s Precedents. 

Petitioners contend that all “program-access obligations facially violate the 

First Amendment.”  Br. 29, 31.  As we explain below, this argument fails to 

address the actual rules that the Commission adopted in the order under review, 

and in any event is foreclosed by this Court’s precedents.
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First, by asserting that the Commission “exten[ded] . . . [the] program-access 

rules to terrestrial programming” (Br. 31), petitioners fail to take into account that 

the Commission did not simply apply the rules set forth in Section 628(c)(2) 

(including the general prohibition of exclusive contracts) to terrestrially delivered 

programming.  Instead, the Commission explained that it was adopting a flexible 

approach that focuses, on a case-by-case basis, on actual harm to competition in 

the MVPD market for distribution of satellite programming. See pp. 16-19, supra.

Petitioners do not even attempt to show that such rules must be overinclusive in 

every case.  

Second, even if petitioners’ facial challenge properly focused on the case-

by-case rules, it lacks merit because this Court already has rejected a facial First 

Amendment challenge to the even more stringent program-access rules for satel-

lite-delivered programming.   See Time Warner, 93 F.3d at 977-79.  And, earlier 

this year, the Court rejected Cablevision’s renewed facial challenge to the statute 

(including Section 628(c)(2)(D)’s ban on exclusive contracts) by “simply 

refer[ring] to [its] decision in Time Warner.” Cablevision, 597 F.3d at 1312.

In Time Warner, the Court rejected the argument by cable operators that the 

program access rules in Section 628(c)(2), including the general ban on exclusive 

contracts, was unconstitutional because it “might result in reduced programming – 

that is, less speech.”  93 F.3d at 979.   The Court found the alleged impact on 
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speech to be “conjectural” and too “attenuated” to support the cable operators’ 

First Amendment claims.  Id.  Applying intermediate scrutiny because the program 

access rules are content-neutral, the Court held that the rules were supported by a 

substantial governmental interest (the “promotion of fair competition in the video 

marketplace”) and do not “burden ‘substantially more speech’ than necessary.”  Id.

at 978-979.

Despite this Court’s reliance on Time Warner in Cablevision only eight 

months ago, petitioners assert that the decision is no longer controlling because 

“the industry has changed beyond recognition” since Time Warner was decided in 

1996.  Br. 31.  But this claim is undercut by the Cablevision Court’s rejection of 

essentially the same argument in aid of Cablevision’s APA claim in that case.  See

Br. for Petitioners at 24, Cablevision v. FCC (contending that “[t]he record shows 

that, between 1992 and 2007, the competitive landscape has changed beyond 

recognition.”).  The Court recognized that although the “MVPD market has trans-

formed substantially since the Cable Act was enacted in 1992,” that transformation 

presents a “mixed picture,” in which “cable stills controls two thirds of the market 

nationally” and, in some regional markets, “market penetration of competitive 

MVPDs is even lower than the national rates.” Cablevision, 597 F.3d at 1314; see

also id. at 1309 (“Because of this clustering and consolidation, a single geographic 

area can be highly susceptible to near-monopoly control by a cable company.”).
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The Court concluded that it “must defer” to the Commission’s judgment that “the 

ability and incentive for vertically integrated cable companies to withhold ‘must-

have’ programming remains substantial enough to require the further extension of 

the exclusivity prohibition.”  Id.

Even the dissenting judge in Cablevision – who would have found that the 

Commission’s continued ban on exclusive contracts no longer passed muster under 

the First Amendment – recognized that the government “might still impose a pro-

spective ban on some exclusive agreements between video programming distribu-

tors and affiliated regional video programming networks, particularly regional 

sports networks.”  597 F.3d at 1326 n.6 (Kavanaugh, J., dissenting) (emphasis in 

original).   Although the dissent did not “definitively address such a possibility,” its 

suggestion that a “narrow exclusivity ban” might be justifiable, for example, in 

“[s]ituations where a highly desirable ‘must have’ regional sports network is con-

trolled by one video programming distributor,” id., necessarily entails a rejection 

of petitioners’ sweeping claim that all program access rules are invalid under the 

First Amendment.14

14Petitioners suggest that the Commission’s rules for terrestrially delivered pro-
gramming are unconstitutionally discriminatory because they do not presently 
apply to DBS operators.  Br. 32.  But petitioners point to no evidence that exclu-
sive agreements between DBS operators and their affiliated programmers have 
resulted in any harm to video competition.  Absent such evidence – and while the 
Commission continues to review this issue (see 2010 Order ¶45 (JA __)) – there 
is no merit to petitioners’ suggestion that the rules are underinclusive.   
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Here, the Commission re-examined the record and found “no evidence in 

this proceeding that market shares have changed materially since” the 2007

Extension Order that this Court subsequently upheld in Cablevision. 2010 Order

¶27 (JA __); see also pp. 13-15, supra (citing Commission’s analysis of market 

data).  In concluding that its rules comport with the First Amendment, the 

Commission explained:   

We find that this governmental interest [the benefits of increased 
speech that would result from fairer competition in the video pro-
gramming marketplace] remains substantial today.  As the Commis-
sion concluded in the 2007 [Extension] Order, cable operators still 
have a dominant share of MVPD subscribers, there is evidence that 
cable prices have risen in excess of inflation, and cable operators still 
own significant programming.  These factors lead us to believe that 
regulations intended to promote competition in the video distribution 
market in accordance with the objectives of Congress are still 
warranted.

Id. at ¶42 (footnotes omitted) (JA __).  �

Because petitioners’ facial claim under the First Amendment turns on the 

premise that the market has changed so dramatically since Time Warner that the 

Court’s holding in that case is no longer controlling (Br. 31), these facts are fatal to 

its claim.  That is particularly so because the Commission relied on substantial 

evidence to support its conclusions about current marketplace conditions.  2010

Order ¶¶27-29 (JA __). See Time Warner Entertainment Co. v. FCC, 240 F.3d 

1126, 1133 (D.C. Cir.) (“Substantial evidence does not require a complete factual 

record.”), cert. denied, 534 U.S. 1054 (2001).  Furthermore, the Commission drew 
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“reasonable inferences,” id., from the evidence when it concluded that the new 

case-by-case rules were necessary in light of its factual findings.15  As a result, the 

Commission’s conclusion is entitled to deference. See id. at 1133 (courts “must 

give appropriate deference to predictive judgments that necessarily involve the 

expertise and experience of the agency.”). 

B. Petitioners’ As-Applied First Amendment Challenge Fails. 

1. The As-Applied First Amendment Claim is Unripe. 

As a threshold matter, petitioners’ as-applied First Amendment claim is not 

properly before the Court because it is premature.   

A claim is unripe for judicial review until the agency’s action “has been 

formalized and its effects felt in a concrete way by the challenging parties.” Abbott

Labs. v. Gardner, 387 U.S. 136, 148-49 (1967); see also Texas v. United States,

523 U.S. 296, 300 (1998) (“[a] claim is not ripe for adjudication if it rests upon 

contingent future events that may not occur as anticipated.”) (internal quotation 

marks omitted).  Moreover, this Court has held that “where the agency retains 

15See 2010 Order ¶25 (JA __) (finding that: “(i) cable operators continue to have 
an incentive and ability to engage in unfair acts or practices involving their affili-
ated programming, regardless of whether this programming is satellite-delivered 
or terrestrially delivered; (ii) our judgment regarding this incentive and ability is 
supported by real-world evidence that vertically integrated cable operators have 
withheld certain terrestrially delivered, cable-affiliated programming from their 
MVPD competitors; and (iii) there is evidence that, in some cases, this withhold-
ing may significantly hinder MVPDs from providing satellite cable programming 
and satellite broadcast programming to subscribers.”). 
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substantial discretion to implement its decision, the decision is not ripe for judicial 

review until it has been implemented in particular circumstances.” Sprint Corp. v. 

FCC, 331 F.3d 952, 956 (D.C. Cir. 2003) (emphasis added; citation omitted); see

also ACLU v. FCC, 823 F.2d 1554, 1576-77 (D.C. Cir. 1987), cert. denied, 485 

U.S. 959 (1988).  Even where the relevant issue raises a “purely legal question” 

that otherwise might be addressed without concerns about ripeness, “issues still 

may not be fit for review where the agency retains considerable discretion to apply 

the new rule on a case-by-case basis, particularly where there is a complex statu-

tory scheme or there are other difficult legal issues that are implicated by the 

agency action.”  Sprint Corp., 331 F.3d 952 at 956 (emphasis added; citation 

omitted). 

That is precisely the case here. Petitioners’ as-applied First Amendment 

claim relies on the possibility that the Commission might conclude that petitioners 

have violated its new rules by engaging in unfair acts involving terrestrially 

delivered programming.  But the Commission has not yet entered any such 

enforcement order, and under its case-by-case approach, it retains substantial 

discretion to act on the basis of the record developed in response to complaints 

filed in individual complaint proceedings.   

Petitioners assert that the Commission’s rules are unconstitutional as applied 

to Cablevision and Madison Square Garden because of the “robust competition” in 
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New York City, where the companies operate.  Br. 33.  But even if true, that is 

precisely the type of issue that the Commission would consider on a case-by-case 

basis in ruling on complaints filed under the new rules.  Until the Commission 

actually applies these rules against petitioners, their claims that the rules violate the 

First Amendment “as applied” are premature.  Such claims are more appropriately 

considered in the context of a specific complaint proceeding rather than in 

response to an abstract challenge.16

Petitioners cannot reasonably claim that they will face any hardship from 

postponing judicial review until after the Commission has issued a ruling, based on 

a specific factual record, in response to a complaint against petitioners.  Because 

the order under review expressly declined to adopt “broad prophylactic rule[s]” 

(2010 Order ¶44 (JA __)), the only present basis for petitioners to claim harm 

would be the burden of responding to such complaints.  But this Court has held on 

numerous occasions that “the burden of participating in further administrative and 

judicial proceedings does not constitute sufficient hardship to overcome the 

agency’s challenge to ripeness.” AT&T Corp. v. FCC, 349 F.3d 692, 700 (D.C. 

Cir. 2003); see also Clean Air Implementation Project v. EPA, 150 F.3d 1200, 

16Cablevision has raised the issue of the competitiveness of the New York City 
market in opposing pending program access complaints.  See Defendants’ 
Answer to Verizon’s Supplement to Program Access Complaint at 35-36 (File 
No. CSR-8185-P) (filed Oct. 12, 2010). 
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1205-06 (D.C. Cir. 1998), cert. denied, 527 U.S. 1021 (1999); Florida Power & 

Light Co. v. EPA, 145 F.3d 1414, 1421 (D.C. Cir. 1998). 

2. The As-Applied First Amendment Claim Fails on the Merits. 

Even if petitioners did present an as-applied First Amendment claim that is 

ripe for judicial review, the claim fails for essentially the same reasons as their 

facial claim under the First Amendment. Indeed, petitioners all but concede that 

they do not challenge the case-by-case adjudication process established by the 

order on review but are simply repeating, in a different form, their claim that all 

program access obligations violate the First Amendment.  See Br. 33 n.7 

(explaining that petitioners discuss a purportedly distinct as-applied claim only 

because they understand Cablevision to have required them to do so). 

Petitioners appear to agree that the Commission’s rules are subject to no 

more than intermediate First Amendment scrutiny (see Pet. Br. 30; see also NCTA 

Br. 23), which requires a showing that they further “an important or substantial 

governmental interest,” that is “unrelated to the suppression of free expression,” 

and that “the incidental restriction on alleged First Amendment freedoms is no 

greater than is essential to the furtherance of that interest.” Time Warner, 93 F.3d 

at 978.  Petitioners, moreover, do not dispute that the government’s interest in 

“promotion of fair competition in the video marketplace” is substantial, as this 

Court held in Time Warner, 93 F.3d at 978-979.  Nor do they dispute that the 

Commission adopted the case-by-case rules for precisely that reason, see 2010 
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Order ¶¶42-43 (JA __), or that the rules are not aimed at the suppression of speech.  

Thus, their as-applied First Amendment argument reduces to the contention that 

the rules impose restrictions that are greater than necessary to further the govern-

ment’s interest.  Br. 33; see also id. 31. 

To the extent that petitioners rely on factual assertions regarding changes in 

the marketplace to argue that the rules are now unnecessary, that claim fails for the 

same reason that it fails to support petitioners’ facial claim.  See pp. 35-38, supra.

Moreover, the new rules for terrestrially delivered programming, by their very 

structure, take into account whether prohibiting certain paradigmatic unfair 

practices by cable operators (exclusive contracts, undue influence, and discrimina-

tion) is necessary in a particular case to further the substantial government interest 

in promoting fair competition in the video marketplace.  Unlike the categorical 

rules for satellite-delivered programming, which broadly prohibit such acts (sub-

ject only to a “public interest” exception for Section 628(c)(2)(D)’s ban on exclu-

sive contracts), the new rules prohibit such acts only in specific cases where an 

MVPD complainant demonstrates that the acts have the purpose or effect of 

significantly hindering or preventing it from providing satellite programming to 

consumers.  See 47 C.F.R. §76.1001(b)(2)(ii).  In other words, contrary to 

petitioners’ suggestion that the new rules sweep more broadly than the existing 

program access rules for satellite-delivered programming (Br. at 19), they are in 
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fact narrower and more finely calibrated to further the government’s interest in fair 

competition.  Furthermore, the core type of programming likely to fall within the 

rules will be “must-have” regional sports programming – the type of programming 

that even the dissenting opinion in Cablevision recognized poses special concerns 

that may justify a “targeted restraint” in the form of a “prospective ban.”  

Cablevision, 597 F.3d at 1324 n.6 (Kavanaugh, J., dissenting).  Petitioners thus fail 

to show that the Commission’s rules sweep too broadly under the First 

Amendment.17

17Petitioners make various factual assertions concerning the allegedly “robust” 
competition in the markets in which Cablevision operates.  Br. 33-34.  But these 
arguments do not support their as-applied claim.  As shown above (pp. 39-40, 
supra), they instead confirm that the claim is unripe for judicial review because 
such assertions should be tested before the Commission in the relevant complaint 
proceedings that are currently pending before it.  In any event, if one accepted 
the untested premise that Cablevision’s actions do not hamper competition in the 
video market, then the new rules for terrestrially delivered programming would 
not have any impact on Cablevision’s operations.  As noted above, the rules only 
prohibit conduct if “the purpose or effect of the challenged act is to significantly 
hinder or prevent the complainant from providing” satellite programming.  2010
Order ¶1 (JA __). 
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V.  PETITIONERS’ PROCEDURAL CHALLENGES TO 
THE FCC’S DECISIONMAKING PROCESS FAIL. 

A. Petitioners’ Procedural Challenges Are Unripe. 

For the same reasons that petitioners’ as-applied First Amendment claim is 

premature, their claims that the Commission acted arbitrarily and capriciously in 

violation of the APA are (with one possible exception) likewise premature.18

For example, petitioners argue that the Commission erred in “ruling that all 

(c)(2)-like conduct involving terrestrial programming is per se unfair.”  Br. 43.  

But the Commission was simply identifying the same type of classic anticompetit-

ive acts that fall within Section 628(b), as Section 628(c)(1) specifically authorizes 

it to do, in order to identify the types of claims that complainants may assert.  See

2010 Order ¶47 (JA __).  To the extent that petitioners believe that the Commis-

sion incorrectly deemed such conduct “unfair,” and to the extent that petitioners 

face complaints concerning such conduct, they may assert those arguments in 

opposition to any such complaints.  And, if the Commission rules against them, 

nothing prevents them from seeking judicial review at that time.  “In such 

circumstances,” this Court has held, “judicial review ‘is likely to stand on a much 

surer footing in the context of a specific application of [the] regulation than could 

18It is possible that petitioners present a ripe APA claim asserting that the Commis-
sion changed its interpretation of Section 628(b) without adequate explanation.
Br. 42-43.  But, as we explain below, that claim fails on the merits in any event. 
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be the case in the framework of [a] generalized challenge.’”  Sprint Corp., 331 

F.3d at 956 (citation omitted).   

Petitioners also assert that the Commission acted arbitrarily by allowing 

complainants to invoke a rebuttable presumption that an unfair act involving a 

regional sports network has the purpose or effect of hindering or preventing com-

petition in violation of Section 628(b).  Br. 49; see 2010 Order ¶52 (JA __).  Simi-

larly, petitioners contend that the Commission abused its discretion in extending 

the rebuttable presumption to instances where a programmer withholds a High 

Definition feed of such a network while only providing a Standard Definition

feed.  Br. 56-57; see 2010 Order ¶¶54-55 (JA __).  These APA challenges are 

unripe because this Court has held that, where the Commission has decided to 

employ a rebuttable presumption but has not yet applied it in a particular setting, 

“we have no basis upon which to judge the reasonableness of the new rules as 

applied.  The presumptions are merely presumptions that are subject to rebuttal in 

any case.”  Southern Co. Serv., Inc. v. FCC, 313 F.3d 574, 582 (D.C. Cir. 2002).

“Absent a live controversy regarding a particular application of the presumptions,” 

the Court explained, “petitioners’ challenges to the presumptions as applied are 

unfit for review.” Id. (citation omitted).19

19Cablevision has raised arguments challenging this presumption in a complaint 
proceeding (filed after the new rules were promulgated) that is currently pending 
before the FCC. See Defendants’ Answer to Verizon’s Supplement to Program 

(footnote continued on following page) 
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B.  The Commission Did Not Improperly Depart From Prior Rulings. 

Petitioners’ procedural challenges lack merit even if they were fit for review 

at this time.  First, petitioners contend that that Commission violated the APA 

because it supposedly departed from prior rulings without adequate explanation 

when it concluded that Section 628(b) authorizes it to adopt the new rules for 

terrestrially delivered programming.  Br. 42-43.  The Commission did not depart 

from its prior rulings, and even if its action here could be viewed as having done 

so, the Commission adequately explained its action.

In the order on review, the Commission explained that several of its prior 

rulings had “specifically held that unfair acts involving terrestrially delivered, 

cable-affiliated programming can be cognizable under Section 628(b).” 2010

Order ¶22 (JA __).  Petitioners narrowly construe those prior Commission rulings 

as limited to situations in which a cable operator had moved programming from 

satellite to terrestrial delivery to evade regulation under the existing program 

access rules.  Br. 43.  Although the rulings addressed that fact pattern, nothing in 

them limits Section 628(b)’s application to those particular circumstances.  See,

e.g., RCN Telecom Servs. v. Cablevision Sys. Corp., 16 FCC Rcd 12048, 12053, 

¶15 (2001).  To the contrary, as the order on review pointed out, the Commission 

has understood its decisions to contemplate that Section 628(b) can be applied to 
________________________
(footnote continued from preceding page) 

Access Complaint at 12-14, 38-40, 48-50, 115-16 (File No. CSR-8185-P) (filed 
Oct. 12, 2010).
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the withholding of terrestrially delivered programming where that action has the 

purpose or effect of hindering the provision of satellite programming.  See 2010

Order at ¶22 and n.80 (JA __).  The FCC’s “interpretation of its own orders and 

rules is entitled to substantial deference.” AT&T Corp. v. FCC, 448 F.3d 426, 431 

(D.C. Cir. 2006).  Thus, the Commission’s reasonable understanding of its own 

rulings, not Cablevision’s inconsistent understanding, controls here. 

In any event, the Commission added that, “to the extent prior decisions 

could be read as precluding the consideration of program access complaints 

involving terrestrially delivered, cable-affiliated programming under Section 

628(b), we reject that view.” Id.  As the Supreme Court has recently instructed, an 

agency changing course “need not demonstrate to a court’s satisfaction that the 

reasons for the new policy are better than the reasons for the old one; it suffices 

that the new policy is permissible under the statute, that there are good reasons for 

it, and that the agency believes it to be better, which the conscious change of 

course adequately indicates.” Fox Television Stations, 129 S. Ct. at 1811; see also 

Chevron, 467 U.S. at 863-64 (“[a]n initial agency interpretation is not instantly 

carved in stone.”).  Here, the Commission complied with that standard by explain-

ing that Section 628(b) “allows the Commission to address unfair acts involving 

terrestrially delivered, cable-affiliated programming on a case-by-case basis where 

the other elements of Section 628(b) are satisfied.”  2010 Order ¶22 (JA __).  The 
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Commission’s explanation considered not only the text of Section 628(b), but also 

the statements in Section 628(a) regarding Congress’s purposes, the legislative 

history, and this Court’s discussion of Section 628(b) in NCTA. See id. ¶¶11-13, 

19-21, 23-24 (JA __).

C. The Commission Reasonably Concluded That Conduct
Congress Has Deemed Unfair With Respect To Satellite-  
Delivered Programming Is Likewise Unfair With Respect
To Terrestrially Delivered Programming. 

Petitioners next argue that the Commission erred in concluding that exclu-

sive contracts, undue influence, and discriminatory terms with respect to terrestrial 

programming are “unfair acts” for purposes of Section 628(b).  Br. 21, 43-49.  

Congress, however, made the same judgment with respect to satellite program-

ming, and there was no reason for the Commission to diverge from Congress’s 

approach.  Furthermore, as we explain below, petitioners misunderstand the nature 

of the Commission’s conclusion regarding unfairness. 

As discussed above (pp. 26-27, supra), Section 628(c)(1) directed the Com-

mission to “prescribe regulations to specify particular conduct that is prohibited 

by” Section 628(b).  In Section 628(c)(2), Congress instructed the Commission to 

adopt a number of specific provisions to implement Section 628(b).  Among the 

mandatory implementing rules were categorical bans of exclusive contracts (sub-

ject only to a “public interest” exception), undue influence, and discriminatory 

terms with respect to satellite programming.  Thus, as the Commission explained, 
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“Congress ... made a conclusive legislative judgment that the categories of conduct 

involving satellite-delivered programming that are enumerated in Section 628(c)(2) 

satisfy the requirements of Section 628(b), including the requirement of constitut-

ing an ‘unfair method[] of competition or unfair or deceptive act[] or practice[].’”  

2010 Order ¶47 (JA __).  It therefore made sense for the Commission to conclude 

that the mirror image of these acts in the nearly identical context of terrestrially 

delivered programming also should be “unfair acts” for purposes of Section 

628(b). 2010 Order ¶48 (JA __).  The record evidence, moreover, supported such 

treatment.  The Commission noted that “[t]he record … indicates that these acts 

involving terrestrially delivered programming – like comparable acts involving 

satellite-delivered programming – have the potential to impede entry into the video 

distribution market and to hinder existing competition in the market.”  Id.  In sup-

port of this determination, the Commission comprehensively canvassed the record 

in this and other FCC proceedings demonstrating the existence of unfair acts and 

their impact on:  (1) competition in the video distribution market; (2) the provision 

of broadband services; and (3) investment in programming.  See 2010 Order ¶¶30-

40 (JA __). 

Petitioners speculate that “there are many good reasons why Congress might

have wished to treat terrestrial programming differently from satellite program-

ming.”  Br. 45 (emphasis added).  They then concoct a single asserted reason – 
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unsupported by any evidence, including a footnote they cite from the 2010 Order –

that Congress supposedly might have had in mind: that “[t]errestrial programming 

is commonly devoted to” local news, community, or educational programming.  Id.

(citing 2010 Order ¶51 n.200).  Even if terrestrially delivered programming is 

more “local” than satellite-delivered programming, which petitioners do not even 

try to prove, petitioners offer no evidence that Congress had any such distinction in 

mind.  Similarly, in NCTA, the petitioners could “offer no evidence from the legis-

lative record to show that Congress chose its language so as to limit the Commis-

sion solely to [a] particular abuse of market power.” NCTA, 567 F.3d at 665.

Petitioners also misperceive the nature of the Commission’s action in 

deeming the paradigmatic anticompetitive acts Congress listed in the context of 

satellite-delivered programming “unfair” in the context of terrestrially delivered 

programming.  As the Commission explained, relying on its prior precedent, an 

“unfair method of competition or unfair act or practice” simply means an “act that 

‘can be used to impede the entry of competitors into the market and foreclose 

competition based on the quality and price of competing service offerings.’”  2010

Order ¶48 (citation omitted) (JA __).  The new case-by-case rules additionally 

require proof of an actual adverse impact on competition, as petitioners concede 

(Br. 47-48).  Accordingly, the Commission acted well within its discretion in 

concluding that exclusive contracts, undue influence, and discrimination in the 
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context of terrestrially delivered programming “can be” anticompetitive.20 2010

Order ¶¶48-49 (JA __).

Petitioners further contend that Congress included “escape valves” in 

Section 628(c)(2)(D) that permit exclusive contracts where the Commission has 

determined that such contracts are in the public interest.  Br. 19, 45-46.  Petitioners 

view this as proof that “Congress acknowledged that Section 628(c)(2) might 

capture conduct that is not unfair.” Id.  But these “escape valves” apply only to the 

exclusivity prohibition in Section 628(c)(2)(D), 47 U.S.C. §548(c)(2)(D); they do 

not apply to the other program access regulations, including the ban on exclusive 

contracts in Section 628(c)(2)(C), 47 U.S.C. §548(c)(2)(C).21  In any event, the 

rules adopted in the 2010 Order include an even broader “escape valve” because 

they focus on actual harm to competition in every case.     

Finally, petitioners complain that the purported “invalidity” of the Commis-

sion’s approach is “particularly palpable when it is applied to a local news service 

20Petitioners are wrong in claiming that “[t]he FCC’s reading renders the ‘unfair’ 
requirement a carbon copy of the ‘significant hindrance’ requirement.”  Br. 48.  
There is a difference between the conclusion that certain paradigmatic anticom-
petitive acts have the potential to harm competition and the requirement that 
actual competitive harm be demonstrated for liability to attach. See 2010 Order
¶48 (JA __). 

21The other “escape valve” that petitioners have in mind appears to be the sunset 
provision applicable to Section 628(c)(2)(D).  Br. 9.  But that provision, too, 
does not apply to the other program access rules contained in Section 628(c)(2), 
nor does it even apply to Section 628(b) itself.  See 47 U.S.C. §548(c)(5).
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like Cablevision’s News 12,” because its “‘growth and viability’ depend on exclu-

sivity.’”   Br. 46 (citing 2010 Order ¶51 n.200).  This argument overlooks the 

Commission’s explanation that “we believe it highly unlikely that an unfair act 

involving local news and local community or educational programming will have 

the pr[o]scribed purpose or effect under Section 628(b).  Unlike RSN program-

ming, local news and local community or educational programming is readily 

replicable by competitive MVPDs.”  2010 Order ¶51 n.200 (JA __).  Petitioners’ 

concern that “[u]nder the FCC’s interpretation, even local news services like News 

12 must be shared with” competing MVPDs (Br. 49) is contradicted by the plain 

language of the 2010 Order.

D. The Commission Acted Reasonably In Adopting Rebuttable 
Presumptions With Respect To Regional Sports Programming  
And High-Definition Regional Sports Programming. 

In the 2010 Order, the Commission concluded that it would “allo[w] com-

plainants to invoke a rebuttable presumption that an unfair act involving a terres-

trially delivered, cable-affiliated RSN has the purpose or effect set forth in Section 

628(b).” 2010 Order ¶¶8, 52 (JA __).  That conclusion was supported by substan-

tial evidence and was well within the Commission’s discretion.

As petitioners acknowledge, such a presumption is permissible if “the trig-

gering fact renders the presumed fact highly probable.”  Br. 27.  The record before 

the Commission was more than adequate to satisfy this test.  The Commission 

relied on substantial evidence showing that the withholding of regional sports 
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programming can significantly hinder competition in the market for video services. 

See 2010 Order ¶9 (JA __) (“[D]enial of access to such programming can signifi-

cantly hinder an MVPD from competing in the marketplace.”); see also id. ¶52 & 

nn.202, 205, 206.  That is unsurprising, as such programming is both extremely 

popular and practically impossible to replicate.  As the Commission has found, 

there is a “lack of adequate substitutes for regional sports programming” because 

of the “unique nature of its core component” (i.e., the particular sporting contest).  

General Motors Corp., 19 FCC Rcd 473, 535 ¶ 133 (2004) (cited in 2010 Order 

¶52 n.205 (JA __)). See also 2010 Order ¶9 (JA __) (“[W]hen programming is 

non-replicable and valuable to consumers, such as regional sports programming, 

no amount of investment can duplicate the unique attributes of such program-

ming.”).22  In short, “sports fans believe that there is no good substitute for watch-

ing their local and/or favorite team play an important game.”  General Motors, 19 

FCC Rcd at 535 ¶133.

22Petitioners assert that, due to intellectual-property protection, “[m]ost program-
ming is ‘non-replicable’” (Br. 51-52), but they misunderstand the sense in which 
the 2010 Order used that term.  As the Commission explained, news and other 
local community content is easily replicable because MVPDs can invest in their 
own journalistic efforts to cover the same events. See 2010 Order ¶51 n.200 (JA 
__).  The same is not true of regional sports programming.  If, for example, a 
cable operator owns exclusive video distribution rights to an NBA game, its 
competitor cannot offer any rival presentation of the same game.   
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Regional sports networks are, moreover, frequently affiliated with cable 

operators.  In 2007, “almost half of all regional sports networks[] were affiliated 

with the four largest cable operators.” Cablevision, 597 F.3d at 1309; see

Thirteenth Annual Report, Annual Assessment of the Status of Competition in 

Market for the Delivery of Video Programming, 24 FCC Rcd 542, ¶ 21 & Table C-

3 (2009) (19 of 43 regional sports networks nationwide owned in whole or in part 

by an incumbent cable operator).

Here, petitioners quibble with the statistical basis for the Commission’s pre-

dictive analysis based on, among other things, an analysis of Comcast SportsNet’s 

withholding of programming in Philadelphia.  Br. 52-54.  This Court rejected an 

almost identical argument in Cablevision earlier this year, specifically discussing 

the Commission’s predictions based on data including the Philadelphia study: 

“predictive calculations are a murky science in the best of circumstances, and the 

Commission naturally has no access to infallible data about the nature of contracts 

that do not exist.  ‘[W]e do not sit as a panel of referees on a professional eco-

nomic journal, but as a panel of generalist judges obliged to defer to a reasonable 

judgment by an agency acting pursuant to congressionally delegated authority.’”  

Cablevision, 597 F.3d at 1314 (citation omitted).23

23In passing, petitioners contend that the presumption creates “unsurmountable 
First Amendment problems” because it allegedly discriminates based on the con-
tent of speech insofar as the presumption “comes into play only in connection 

(footnote continued on following page) 
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Petitioners are likewise wrong in claiming (Br. 56-58) that the Commission 

erred in establishing a presumption that the withholding of HD regional sports pro-

gramming significantly hinders video competition, even where an SD feed of that 

programming is made available.  See 2010 Order ¶¶9, 54-55 (JA __); see also p. 

19, supra.  Petitioners complain that the Commission failed to base the presump-

tion on “evidence that the withholding of only an HD sister network usually inflicts 

significant hindrance.”  Br. 23; id. at 27, 57-58.

To the contrary, the Commission cited substantial evidence showing that HD 

coverage of sports programming is so critical to consumers that they do not regard 

an SD feed an adequate alternative.  See 2010 Order ¶54 & n.216 (JA __) (citing 

evidence regarding the “skyrocketing” demand for HD programming, the unique 

attributes of HD, and evidence that “HD format has become the ‘must-have’ for-
________________________
(footnote continued from preceding page) 

with telecasts of the games of specified sports leagues.”  Br. 54.  This argument 
fails because the new rules apply the same ultimate decisional criteria to all types 
of terrestrially delivered programming and, even though the presumption applies 
only to RSNs, it does not disfavor any speech because of the government’s dis-
agreement with its content. See Time Warner, 93 F.3d at 969 (noting that leased 
access provisions of Cable Act “are not content-based” because “[t]hey do not 
favor or disfavor speech on the basis of the ideas contained in the speech or the 
views expressed”).  Nor does petitioners’ reliance on the First Amendment 
change the deferential standard of review applicable to petitioners’ APA claims, 
as petitioners appear to suggest.  See Br. 49, 54, 65.  In FCC v. Fox Television 
Stations, the Supreme Court rejected an argument inviting the Court to “apply a 
more stringent arbitrary-and-capricious review to agency actions that implicate 
constitutional liberties,” noting that “[w]e know of no precedent for applying [the 
canon of constitutional avoidance] to limit the scope of authorized executive 
action.”  129 S.Ct. at 1811-12. 
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mat for RSN programming”).  The Commission was not required to point to 

examples of situations where an actual anticompetitive effect had been proved, as 

petitioners suggest (Br. 57), but only to have substantial evidence supporting its 

conclusion that the withholding of HD programming likely would have such an 

effect.  The Commission identified such evidence here. See, e.g., 2010 Order ¶54 

n.218 (JA __) (citing comments that “access to RSNs and HD feeds of program-

ming otherwise covered by the program access rules is critical to a provider’s 

ability to offer a viable competitive offering.”).  

Finally, because the Commission’s presumption largely rests on its judgment 

regarding the ever-increasing importance of HD programming in the video mar-

ketplace, that predictive judgment is entitled to deference from the Court. See

Cablevision, 597 F.3d at 1314. 

E.  The Commission Reasonably Concluded That A
“Satellite Cable Programming Vendor” Can Be Held
Liable for Withholding Terrestrial Programming. 

As the Commission noted, Section 628(b) applies to “satellite cable pro-

gramming vendors in which a cable operator has an attributable interest.”  2010

Order ¶57 (JA __).  Section 628(i)(2) defines “satellite cable programming ven-

dor” as “a person engaged in the production, creation, or wholesale distribution for 

sale of satellite cable programming, but does not include a satellite broadcast pro-

gramming vendor.”  47 U.S.C. §548(i)(2).  Petitioners contend that the Commis-

sion was required to conclude that a programming vendor that meets this definition 
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should be treated as something different when it is engaged in the sale of terrestrial 

programming.  Br. 58-62.

Petitioners’ interpretation of the statute is inconsistent with this Court’s pre-

cedent.  In WorldCom, Inc. v. FCC, 246 F.3d 690, 693-94 (D.C. Cir. 2001), for 

example, this Court affirmed the Commission’s authority to regulate telephone 

companies as “local exchange carriers” (“LEC”), even when they provide a service 

that is not a local exchange service.  Importantly, the definition of “local exchange 

carrier” contains language similar to that in the definition of a “satellite cable pro-

gramming vendor”:   “A LEC ‘means any person that is engaged in the provision 

of telephone exchange service or exchange access.’” Id. at 693 (quoting 47 U.S.C. 

§153(26) (emphasis in original)).   

In WorldCom, a telephone company argued that, although it did provide 

“telephone exchange service or exchange access,” it should not be regulated as a 

“local exchange carrier” when it provides a type of Internet access service known 

as “DSL” because DSL is not considered a local exchange service; as a result, the 

company claimed, it could not be “engaged in the provision of” such service within 

the meaning of the statute.  The Court rejected the company’s argument, explain-

ing that “[t]here is nothing linguistically odd about defining a set of firms subject 

to regulation in terms of the conduct of particular activities, and yet also regulating 

some other activities that are not part of the definition.” Id. at 694.  As the Court 
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observed, “the definition does not say that a carrier is a LEC only ‘when’ or ‘to the 

extent’ that it provides the regulation-triggering services.” Id. at 694 (emphasis 

added).

The same analysis refutes petitioners’ argument here.  Although they attempt 

to distinguish WorldCom on the ground that the non-LEC service (i.e., DSL ser-

vice) happened to be one that only LECs offer (Br. 60 n.17), that fact was not even 

mentioned in the Court’s opinion and therefore cannot have been dispositive.  Nor 

are petitioners correct in attempting to distinguish WorldCom on the basis that it 

involved a situation where the “rules already applicable to an entity” were 

“extend[ed] … to cover slightly more of the entity’s conduct.”  If this point is even 

relevant (which the WorldCom decision does not remotely suggest), it applies here 

as well.  The program access rules have always applied to vendors of satellite pro-

gramming; the new rules merely “cover slightly more of the entity’s conduct” (i.e.,

their sale of terrestrial programming).  

Although petitioners claim that Southwestern Bell Telephone Company v. 

FCC, 19 F.3d 1475 (D.C. Cir. 1994), supports their position (Br. 60), that case is 

inapposite because it addressed whether an entity was properly regarded as a 

“common carrier” – a term that is not specifically defined in the Communications 

Act. See id. at 1480 (noting the circular nature of the definition of “common car-

rier” and the fact that the “Communications Act itself does not define the specific 
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characteristics of a common carrier.”).  In the absence of a specific statutory 

definition, the Southwestern court focused on whether the entity was a common 

carrier in connection with the “particular practice under surveillance,” id. at 1481. 

Here, however, “satellite cable programming vendor” has a specific statutory 

definition that broadly encompasses entities “engaged in the production, creation, 

or wholesale distribution for sale of satellite cable programming,” 47 U.S.C. 

§548(i)(2).  As with the specific statutory definition at issue in WorldCom, “the 

definition does not say that [an entity] is a [satellite cable programming vendor] 

only ‘when’ or ‘to the extent’ that it provides the regulation-triggering services.” 

WorldCom, 246 F.3d at 694.  Moreover, it is instructive to contrast the specific 

definition of “satellite cable programming vendor” at issue here with other provi-

sions of the Communications Act that expressly limit the circumstances under 

which an entity falls within a particular statutory classification.  See, e.g., 47

U.S.C. §153(44) (providing that a “telecommunications carrier shall be treated as a 

common carrier under this Act only to the extent that it is engaged in providing 

telecommunications services.”) (emphasis added) (cited in 2010 Order ¶49 n.192 

(JA __)).  The definition of “satellite cable programming vendor” contains no such 

limitation.  See 47 U.S.C. §548(i)(2).
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F.  The Commission Reasonably Made Cable Operators
Liable For The Actions Of Programmers They  
Own or Control.

Petitioners finally argue that the Commission erred in concluding that cable 

operators may be found liable for violations of the new rules in situations where 

they own or control (including certain forms of “common control” with other cable 

systems) the programmer that directly violates the rules.  Br. 53-55.  Petitioners 

argue that this rule “effectively read[s] Section 628(c)(2)(A)’s ‘unfair influence’ 

requirement out of the statute.”  Br. 28.  That claim fails for at least three reasons. 

First, as shown above (pp. 28-29, supra), the meaning of Section 628(b) – 

the provision that authorizes the Commission to make cable operators liable for 

anticompetitive acts – does not turn on limitations found in Section 628(c)(2), the 

provision specifying the “minimum … regulations” that Congress required the 

Commission to promulgate.  Nothing in the text of Section 628(b) – which imposes 

liability on, among other entities, “a cable operator” – precludes the operator’s 

liability for violations by programmers that it owns or controls. Cf. NCTA, 567 

F.3d at 664. 

Second, holding an entity liable for exerting “undue influence” over the 

actions of an affiliate is not a logical prerequisite to holding an entity liable 

because it owns or controls a subsidiary or affiliate that violates the Commission’s 

rules.  There is no basis under either the statutory scheme at issue here or general 

legal principles of secondary or vicarious liability for believing that “undue influ-
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ence” must be found before an entity may be held answerable for the acts of the 

subsidiary or affiliate that it owns or controls.  

Third, even if undue influence were relevant to the question of liability for 

acts of subsidiaries or affiliates, the Commission’s action here was not inconsis-

tent.  Based on its long familiarity with the cable industry, the Commission reason-

ably inferred that programmers under common control with incumbent cable 

operators will have strong incentives to withhold programming from rivals that 

threaten the cable operators’ market shares and profits.  See 2010 Order ¶¶26-29 

(JA __).  Petitioners claim that programmers “not infrequently enter into exclusive 

agreements when MVPDs agree to pay them an exclusivity premium” and cite as a 

hypothetical example Madison Square Garden’s entering into an exclusive agree-

ment with one DBS operator not to sell its programming to another DBS operator.  

Br. 65.  “In that case,” petitioners argue, “the withholding from one DBS operator 

would be designed to benefit the other DBS operator and Madison Square Garden 

– not to benefit Cablevision.” Id.  However, it was reasonable for the Commission 

to adopt rules concluding that in such a hypothetical situation, Cablevision (which 

has controlling shareholders and officers in common with Madison Square Garden) 

also would benefit because one of its DBS competitors would be deprived of 

programming. See 2010 Order ¶57 (JA __). 
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In sum, the 2010 Order adopted a carefully calibrated approach to the 

increasing problem of anticompetitive acts in the context of terrestrially delivered 

programming.  In charting a cautious course that relies on case-specific determina-

tions that the conduct Congress expressly prohibited by Section 628(b) has 

occurred, the Commission acted lawfully and within its discretion.

CONCLUSION

For the foregoing reasons, the Court should dismiss the petitions for review 

insofar as the claims are not ripe.  Otherwise, the Court should deny the petitions 

for review. 
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47 U.S.C. § 548  Development of competition and diversity
     in video programming distribution

(a) Purpose 

The purpose of this section is to promote the public interest, convenience, and 
necessity by increasing competition and diversity in the multichannel video 
programming market, to increase the availability of satellite cable programming 
and satellite broadcast programming to persons in rural and other areas not 
currently able to receive such programming, and to spur the development of 
communications technologies. 

(b) Prohibition 

It shall be unlawful for a cable operator, a satellite cable programming vendor in 
which a cable operator has an attributable interest, or a satellite broadcast 
programming vendor to engage in unfair methods of competition or unfair or 
deceptive acts or practices, the purpose or effect of which is to hinder significantly 
or to prevent any multichannel video programming distributor from providing 
satellite cable programming or satellite broadcast programming to subscribers or 
consumers. 

(c) Regulations required 

(1) Proceeding required 

Within 180 days after October 5, 1992, the Commission shall, in order to 
promote the public interest, convenience, and necessity by increasing competition 
and diversity in the multichannel video programming market and the continuing 
development of communications technologies, prescribe regulations to specify 
particular conduct that is prohibited by subsection (b) of this section. 

(2) Minimum contents of regulations 

The regulations to be promulgated under this section shall-- 

(A) establish effective safeguards to prevent a cable operator which has an 
attributable interest in a satellite cable programming vendor or a satellite 
broadcast programming vendor from unduly or improperly influencing the 
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decision of such vendor to sell, or the prices, terms, and conditions of sale of, 
satellite cable programming or satellite broadcast programming to any 
unaffiliated multichannel video programming distributor; 

(B) prohibit discrimination by a satellite cable programming vendor in which a 
cable operator has an attributable interest or by a satellite broadcast 
programming vendor in the prices, terms, and conditions of sale or delivery of 
satellite cable programming or satellite broadcast programming among or 
between cable systems, cable operators, or other multichannel video 
programming distributors, or their agents or buying groups; except that such a 
satellite cable programming vendor in which a cable operator has an attributable 
interest or such a satellite broadcast programming vendor shall not be 
prohibited from-- 

(i) imposing reasonable requirements for creditworthiness, offering of service, 
and financial stability and standards regarding character and technical quality; 

(ii) establishing different prices, terms, and conditions to take into account 
actual and reasonable differences in the cost of creation, sale, delivery, or 
transmission of satellite cable programming or satellite broadcast 
programming;

(iii) establishing different prices, terms, and conditions which take into 
account economies of scale, cost savings, or other direct and legitimate 
economic benefits reasonably attributable to the number of subscribers served 
by the distributor; or 

(iv) entering into an exclusive contract that is permitted under subparagraph 
(D);

(C) prohibit practices, understandings, arrangements, and activities, including 
exclusive contracts for satellite cable programming or satellite broadcast 
programming between a cable operator and a satellite cable programming 
vendor or satellite broadcast programming vendor, that prevent a multichannel 
video programming distributor from obtaining such programming from any 
satellite cable programming vendor in which a cable operator has an attributable 
interest or any satellite broadcast programming vendor in which a cable 
operator has an attributable interest for distribution to persons in areas not 
served by a cable operator as of October 5, 1992; and 
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(D) with respect to distribution to persons in areas served by a cable operator, 
prohibit exclusive contracts for satellite cable programming or satellite 
broadcast programming between a cable operator and a satellite cable 
programming vendor in which a cable operator has an attributable interest or a 
satellite broadcast programming vendor in which a cable operator has an 
attributable interest, unless the Commission determines (in accordance with 
paragraph (4)) that such contract is in the public interest. 

(3) Limitations 

(A) Geographic limitations 

Nothing in this section shall require any person who is engaged in the national 
or regional distribution of video programming to make such programming 
available in any geographic area beyond which such programming has been 
authorized or licensed for distribution. 

(B) Applicability to satellite retransmissions 

Nothing in this section shall apply (i) to the signal of any broadcast affiliate of a 
national television network or other television signal that is retransmitted by 
satellite but that is not satellite broadcast programming, or (ii) to any internal 
satellite communication of any broadcast network or cable network that is not 
satellite broadcast programming. 

(4) Public interest determinations on exclusive contracts 

In determining whether an exclusive contract is in the public interest for purposes 
of paragraph (2)(D), the Commission shall consider each of the following factors 
with respect to the effect of such contract on the distribution of video 
programming in areas that are served by a cable operator: 

(A) the effect of such exclusive contract on the development of competition in 
local and national multichannel video programming distribution markets; 

(B) the effect of such exclusive contract on competition from multichannel 
video programming distribution technologies other than cable; 

(C) the effect of such exclusive contract on the attraction of capital investment 
in the production and distribution of new satellite cable programming; 
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(D) the effect of such exclusive contract on diversity of programming in the 
multichannel video programming distribution market; and 

(E) the duration of the exclusive contract. 

(5) Sunset provision 

The prohibition required by paragraph (2)(D) shall cease to be effective 10 years 
after October 5, 1992, unless the Commission finds, in a proceeding conducted 
during the last year of such 10-year period, that such prohibition continues to be 
necessary to preserve and protect competition and diversity in the distribution of 
video programming. 

(d) Adjudicatory proceeding 

Any multichannel video programming distributor aggrieved by conduct that it 
alleges constitutes a violation of subsection (b) of this section, or the regulations of 
the Commission under subsection (c) of this section, may commence an 
adjudicatory proceeding at the Commission. 

(e) Remedies for violations 

(1) Remedies authorized 

Upon completion of such adjudicatory proceeding, the Commission shall have 
the power to order appropriate remedies, including, if necessary, the power to 
establish prices, terms, and conditions of sale of programming to the aggrieved 
multichannel video programming distributor. 

(2) Additional remedies 

The remedies provided in paragraph (1) are in addition to and not in lieu of the 
remedies available under subchapter V of this chapter or any other provision of 
this chapter. 

(f) Procedures 

The Commission shall prescribe regulations to implement this section. The 
Commission's regulations shall-- 
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(1) provide for an expedited review of any complaints made pursuant to this 
section;

(2) establish procedures for the Commission to collect such data, including the 
right to obtain copies of all contracts and documents reflecting arrangements and 
understandings alleged to violate this section, as the Commission requires to 
carry out this section; and 

(3) provide for penalties to be assessed against any person filing a frivolous 
complaint pursuant to this section. 

(g) Reports 

The Commission shall, beginning not later than 18 months after promulgation of 
the regulations required by subsection (c) of this section, annually report to 
Congress on the status of competition in the market for the delivery of video 
programming.

(h) Exemptions for prior contracts 

(1) In general 

Nothing in this section shall affect any contract that grants exclusive distribution 
rights to any person with respect to satellite cable programming and that was 
entered into on or before June 1, 1990, except that the provisions of subsection 
(c)(2)(C) of this section shall apply for distribution to persons in areas not served 
by a cable operator. 

(2) Limitation on renewals 

A contract that was entered into on or before June 1, 1990, but that is renewed or 
extended after October 5, 1992, shall not be exempt under paragraph (1). 

(i) Definitions 

As used in this section: 

(1) The term “satellite cable programming” has the meaning provided under 
section 605 of this title, except that such term does not include satellite broadcast 
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programming.

(2) The term “satellite cable programming vendor” means a person engaged in 
the production, creation, or wholesale distribution for sale of satellite cable 
programming, but does not include a satellite broadcast programming vendor. 

(3) The term “satellite broadcast programming” means broadcast video 
programming when such programming is retransmitted by satellite and the entity 
retransmitting such programming is not the broadcaster or an entity performing 
such retransmission on behalf of and with the specific consent of the broadcaster. 

(4) The term “satellite broadcast programming vendor” means a fixed service 
satellite carrier that provides service pursuant to section 119 of Title 17 with 
respect to satellite broadcast programming. 

(j) Common carriers 

Any provision that applies to a cable operator under this section shall apply to a 
common carrier or its affiliate that provides video programming by any means 
directly to subscribers. Any such provision that applies to a satellite cable 
programming vendor in which a cable operator has an attributable interest shall 
apply to any satellite cable programming vendor in which such common carrier has 
an attributable interest. For the purposes of this subsection, two or fewer common 
officers or directors shall not by itself establish an attributable interest by a 
common carrier in a satellite cable programming vendor (or its parent company). 

Case: 10-1062    Document: 1278286    Filed: 11/18/2010    Page: 79



- 8 - 

47 C.F.R. § 76.1000 Definitions

As used in this subpart: 

(a) Area served by cable system. The term “area served” by a cable system means 
an area actually passed by a cable system and which can be connected for a 
standard connection fee. 

(b) Cognizable interests. In applying the provisions of this subpart, ownership and 
other interests in cable operators, satellite cable programming vendors, satellite 
broadcast programming vendors, or terrestrial cable programming vendors will be 
attributed to their holders and may subject the interest holders to the rules of this 
subpart. Cognizable and attributable interests shall be defined by reference to the 
criteria set forth in Notes 1 through 5 to § 76.501 provided, however, that: 

(1) The limited partner and LLC/LLP/RLLP insulation provisions of Note 2(f) 
shall not apply; and 

(2) The provisions of Note 2(a) regarding five (5) percent interests shall include 
all voting or nonvoting stock or limited partnership equity interests of five (5) 
percent or more. 

(c) Buying groups. The term “buying group” or “agent,” for purposes of the 
definition of a multichannel video programming distributor set forth in paragraph 
(e) of this section, means an entity representing the interests of more than one 
entity distributing multichannel video programming that: 

(1) Agrees to be financially liable for any fees due pursuant to a satellite cable 
programming, satellite broadcast programming, or terrestrial cable 
programming contract which it signs as a contracting party as a representative 
of its members or whose members, as contracting parties, agree to joint and 
several liability; and 

(2) Agrees to uniform billing and standardized contract provisions for 
individual members; and 

(3) Agrees either collectively or individually on reasonable technical quality 
standards for the individual members of the group. 

(d) Competing distributors. The term “competing,” as used with respect to 
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competing multichannel video programming distributors, means distributors whose 
actual or proposed service areas overlap. 

(e) Multichannel video programming distributor. The term “multichannel video 
programming distributor” means an entity engaged in the business of making 
available for purchase, by subscribers or customers, multiple channels of video 
programming. Such entities include, but are not limited to, a cable operator, a 
BRS/EBS provider, a direct broadcast satellite service, a television receive-only 
satellite program distributor, and a satellite master antenna television system 
operator, as well as buying groups or agents of all such entities. 

Note to paragraph (e): A video programming provider that provides more than 
one channel of video programming on an open video system is a multichannel 
video programming distributor for purposes of this subpart O and Section 76.1507. 

(f) Satellite broadcast programming. The term “satellite broadcast programming” 
means broadcast video programming when such programming is retransmitted by 
satellite and the entity retransmitting such programming is not the broadcaster or 
an entity performing such retransmission on behalf of and with the specific consent 
of the broadcaster. 

(g) Satellite broadcast programming vendor. The term “satellite broadcast 
programming vendor” means a fixed service satellite carrier that provides service 
pursuant to section 119 of title 17, United States Code, with respect to satellite 
broadcast programming. 

(h) Satellite cable programming. The term “satellite cable programming” means 
video programming which is transmitted via satellite and which is primarily 
intended for direct receipt by cable operators for their retransmission to cable 
subscribers, except that such term does not include satellite broadcast 
programming.

Note to paragraph (h): Satellite programming which is primarily intended for the 
direct receipt by open video system operators for their retransmission to open 
video system subscribers shall be included within the definition of satellite cable 
programming.

(i) Satellite cable programming vendor. The term “satellite cable programming 
vendor” means a person engaged in the production, creation, or wholesale 
distribution for sale of satellite cable programming, but does not include a satellite 
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broadcast programming vendor. 

(j) Similarly situated. The term “similarly situated” means, for the purposes of 
evaluating alternative programming contracts offered by a defendant programming 
vendor or by a terrestrial cable programming vendor alleged to have engaged in 
conduct described in § 76.1001(b)(1)(ii), that an alternative multichannel video 
programming distributor has been identified by the defendant as being more 
properly compared to the complainant in order to determine whether a violation of 
§ 76.1001(a) or § 76.1002(b) has occurred. The analysis of whether an alternative 
multichannel video programming distributor is properly comparable to the 
complainant includes consideration of, but is not limited to, such factors as 
whether the alternative multichannel video programming distributor operates 
within a geographic region proximate to the complainant, has roughly the same 
number of subscribers as the complainant, and purchases a similar service as the 
complainant. Such alternative multichannel video programming distributor, 
however, must use the same distribution technology as the “competing” distributor 
with whom the complainant seeks to compare itself. 

(k) Subdistribution agreement. The term “subdistribution agreement” means an 
arrangement by which a local cable operator is given the right by a satellite cable 
programming vendor or satellite broadcast programming vendor to distribute the 
vendor's programming to competing multichannel video programming distributors. 

(l) Terrestrial cable programming. The term “terrestrial cable programming” means 
video programming which is transmitted terrestrially or by any means other than 
satellite and which is primarily intended for direct receipt by cable operators for 
their retransmission to cable subscribers, except that such term does not include 
satellite broadcast programming or satellite cable programming. 

(m) Terrestrial cable programming vendor. The term “terrestrial cable 
programming vendor” means a person engaged in the production, creation, or 
wholesale distribution for sale of terrestrial cable programming, but does not 
include a satellite broadcast programming vendor or a satellite cable programming 
vendor.
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47 C.F.R. § 76.1001 Unfair practices generally

(a) Unfair practices generally. No cable operator, satellite cable programming 
vendor in which a cable operator has an attributable interest, or satellite broadcast 
programming vendor shall engage in unfair methods of competition or unfair or 
deceptive acts or practices, the purpose or effect of which is to hinder significantly 
or prevent any multichannel video programming distributor from providing 
satellite cable programming or satellite broadcast programming to subscribers or 
consumers. 

(b) Unfair practices involving terrestrial cable programming and terrestrial cable 
programming vendors. 

(1) The phrase “unfair methods of competition or unfair or deceptive acts or 
practices” as used in paragraph (a) of this section includes, but is not limited to, 
the following: 

(i) Any effort or action by a cable operator that has an attributable interest in a 
terrestrial cable programming vendor to unduly or improperly influence the 
decision of such vendor to sell, or unduly or improperly influence such vendor's 
prices, terms, and conditions for the sale of, terrestrial cable programming to 
any unaffiliated multichannel video programming distributor. 

(ii) Discrimination in the prices, terms, or conditions of sale or delivery of 
terrestrial cable programming among or between competing cable systems, 
competing cable operators, or any competing multichannel video programming 
distributors, or their agents or buying groups, by a terrestrial cable 
programming vendor that is wholly owned by, controlled by, or under common 
control with a cable operator or cable operators, satellite cable programming 
vendor or vendors in which a cable operator has an attributable interest, or 
satellite broadcast programming vendor or vendors; except that the phrase does 
not include the practices set forth in § 76.1002(b)(1) through (3). The cable 
operator or cable operators, satellite cable programming vendor or vendors in 
which a cable operator has an attributable interest, or satellite broadcast 
programming vendor or vendors that wholly own or control, or are under 
common control with, such terrestrial cable programming vendor shall be 
deemed responsible for such discrimination and any complaint based on such 
discrimination shall be filed against such cable operator, satellite cable 
programming vendor, or satellite broadcast programming vendor. 
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(iii) Exclusive contracts, or any practice, activity, or arrangement tantamount to 
an exclusive contract, for terrestrial cable programming between a cable 
operator and a terrestrial cable programming vendor in which a cable operator 
has an attributable interest. 

(2) Any multichannel video programming distributor aggrieved by conduct 
described in paragraph (b)(1) of this section that it believes constitutes a 
violation of paragraph (a) of this section may commence an adjudicatory 
proceeding at the Commission to obtain enforcement of the rules through the 
filing of a complaint. The complaint shall be filed and responded to in 
accordance with the procedures specified in § 76.7, as modified by § 76.1003, 
with the following additions or changes: 

(i) The defendant shall answer the complaint within forty-five (45) days of 
service of the complaint, unless otherwise directed by the Commission. 

(ii) The complainant shall have the burden of proof that the defendant's alleged 
conduct described in paragraph (b)(1) of this section has the purpose or effect of 
hindering significantly or preventing the complainant from providing satellite 
cable programming or satellite broadcast programming to subscribers or 
consumers. An answer to such a complaint shall set forth the defendant's 
reasons to support a finding that the complainant has not carried this burden. 

(iii) A complainant alleging that a terrestrial cable programming vendor has 
engaged in conduct described in paragraph (b)(1)(ii) of this section shall have 
the burden of proof that the terrestrial cable programming vendor is wholly 
owned by, controlled by, or under common control with a cable operator or 
cable operators, satellite cable programming vendor or vendors in which a cable 
operator has an attributable interest, or satellite broadcast programming vendor 
or vendors. An answer to such a complaint shall set forth the defendant's 
reasons to support a finding that the complainant has not carried this burden. 
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47 C.F.R. § 76.1002 Specific unfair practices prohibited

(a) Undue or improper influence. No cable operator that has an attributable interest 
in a satellite cable programming vendor or in a satellite broadcast programming 
vendor shall unduly or improperly influence the decision of such vendor to sell, or 
unduly or improperly influence such vendor's prices, terms and conditions for the 
sale of, satellite cable programming or satellite broadcast programming to any 
unaffiliated multichannel video programming distributor. 

(b) Discrimination in prices, terms or conditions. No satellite cable programming 
vendor in which a cable operator has an attributable interest, or satellite broadcast 
programming vendor, shall discriminate in the prices, terms, and conditions of sale 
or delivery of satellite cable programming or satellite broadcast programming 
among or between competing cable systems, competing cable operators, or any 
competing multichannel video programming distributors. Nothing in this 
subsection, however, shall preclude: 

(1) The imposition of reasonable requirements for creditworthiness, offering of 
service, and financial stability and standards regarding character and technical 
quality;

Note 1: Vendors are permitted to create a distinct class or classes of service in 
pricing based on credit considerations or financial stability, although any such 
distinctions must be applied for reasons for other than a multichannel video 
programming distributor's technology. Vendors are not permitted to manifest 
factors such as creditworthiness or financial stability in price differentials if such 
factors are already taken into account through different terms or conditions such as 
special credit requirements or payment guarantees. 

Note 2: Vendors may establish price differentials based on factors related to 
offering of service, or difference related to the actual service exchanged between 
the vendor and the distributor, as manifested in standardly applied contract terms 
based on a distributor's particular characteristics or willingness to provide 
secondary services that are reflected as a discount or surcharge in the programming 
service's price. Such factors include, but are not limited to, penetration of 
programming to subscribers or to particular systems; retail price of programming 
to the consumer for pay services; amount and type of promotional or advertising 
services by a distributor; a distributor's purchase of programming in a package or a 
la carte; channel position; importance of location for non-volume reasons; 
prepayment discounts; contract duration; date of purchase, especially purchase of 
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service at launch; meeting competition at the distributor level; and other legitimate 
factors as standardly applied in a technology neutral fashion. 

(2) The establishment of different prices, terms, and conditions to take into 
account actual and reasonable differences in the cost of creation, sale, delivery, 
or transmission of satellite cable programming, satellite broadcast 
programming, or terrestrial cable programming; 

Note: Vendors may base price differentials, in whole or in part, on differences in 
the cost of delivering a programming service to particular distributors, such as 
differences in costs, or additional costs, incurred for advertising expenses, 
copyright fees, customer service, and signal security. Vendors may base price 
differentials on cost differences that occur within a given technology as well as 
between technologies. A price differential for a program service may not be based 
on a distributor's retail costs in delivering service to subscribers unless the program 
vendor can demonstrate that subscribers do not or will not benefit from the 
distributor's cost savings that result from a lower programming price. 

(3) The establishment of different prices, terms, and conditions which take into 
account economies of scale, cost savings, or other direct and legitimate 
economic benefits reasonably attributable to the number of subscribers served 
by the distributor; or 

Note: Vendors may use volume-related justifications to establish price 
differentials to the extent that such justifications are made available to similarly 
situated distributors on a technology-neutral basis. When relying upon 
standardized volume-related factors that are made available to all multichannel 
video programming distributors using all technologies, the vendor may be required 
to demonstrate that such volume discounts are reasonably related to direct and 
legitimate economic benefits reasonably attributable to the number of subscribers 
served by the distributor if questions arise about the application of that discount. In 
such demonstrations, vendors will not be required to provide a strict cost 
justification for the structure of such standard volume-related factors, but may also 
identify non-cost economic benefits related to increased viewership. 

(4) Entering into exclusive contracts in areas that are permitted under 
paragraphs (c)(2) and (c)(4) of this section. 

(c) Exclusive contracts and practices-- 
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(1) Unserved areas. No cable operator shall engage in any practice or activity or 
enter into any understanding or arrangement, including exclusive contracts, 
with a satellite cable programming vendor or satellite broadcast programming 
vendor for satellite cable programming or satellite broadcast programming that 
prevents a multichannel video programming distributor from obtaining such 
programming from any satellite cable programming vendor in which a cable 
operator has an attributable interest, or any satellite broadcast programming 
vendor in which a cable operator has an attributable interest for distribution to 
persons in areas not served by a cable operator as of October 5, 1992. 

(2) Served areas. No cable operator shall enter into any exclusive contracts, or 
engage in any practice, activity or arrangement tantamount to an exclusive 
contract, for satellite cable programming or satellite broadcast programming 
with a satellite cable programming vendor in which a cable operator has an 
attributable interest or a satellite broadcast programming vendor in which a 
cable operator has an attributable interest, with respect to areas served by a 
cable operator, unless the Commission determines in accordance with 
paragraph (c)(4) of this section that such contract, practice, activity or 
arrangement is in the public interest. 

(3) Specific arrangements: Subdistribution agreements-- 

(i) Served areas. No cable operator shall enter into any subdistribution 
agreement or arrangement for satellite cable programming or satellite broadcast 
programming with a satellite cable programming vendor in which a cable 
operator has an attributable interest or a satellite broadcast programming vendor 
in which a cable operator has an attributable interest, with respect to areas 
served by a cable operator, unless such agreement or arrangement complies 
with the limitations set forth in paragraph (c)(3)(iii) of this section. 

(ii) Limitations on subdistribution agreements in served areas. No cable 
operator engaged in subdistribution of satellite cable programming or satellite 
broadcast programming may require a competing multichannel video 
programming distributor to. 

(A) Purchase additional or unrelated programming as a condition of such 
subdistribution; or 

(B) Provide access to private property in exchange for access to 
programming. In addition, a subdistributor may not charge a competing 
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multichannel video programming distributor more for said programming 
than the satellite cable programming vendor or satellite broadcast 
programming vendor itself would be permitted to charge. Any cable operator 
acting as a subdistributor of satellite cable programming or satellite 
broadcast programming must respond to a request for access to such 
programming by a competing multichannel video programming distributor 
within fifteen (15) days of the request. If the request is denied, the 
competing multichannel video programming distributor must be permitted to 
negotiate directly with the satellite cable programming vendor or satellite 
broadcast programming vendor. 

(4) Public interest determination. In determining whether an exclusive contract 
is in the public interest for purposes of paragraph (c)(2) of this section, the 
Commission will consider each of the following factors with respect to the 
effect of such contract on the distribution of video programming in areas that 
are served by a cable operator: 

(i) The effect of such exclusive contract on the development of competition in 
local and national multichannel video programming distribution markets; 

(ii) The effect of such exclusive contract on competition from multichannel 
video programming distribution technologies other than cable; 

(iii) The effect of such exclusive contract on the attraction of capital investment 
in the production and distribution of new satellite cable programming; 

(iv) The effect of such exclusive contract on diversity of programming in the 
multichannel video programming distribution market; and 

(v) The duration of the exclusive contract. 

(5) Prior Commission approval required. Any cable operator, satellite cable 
programming vendor in which a cable operator has an attributable interest, or 
satellite broadcast programming vendor in which a cable operator has an 
attributable interest seeking to enforce or enter into an exclusive contract in an 
area served by a cable operator must submit a “Petition for Exclusivity” to the 
Commission for approval. 

(i) The petition for exclusivity shall contain those portions of the contract 
relevant to exclusivity, including: 
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(A) A description of the programming service; 

(B) The extent and duration of exclusivity proposed; and 

(C) Any other terms or provisions directly related to exclusivity or to any of 
the criteria set forth in paragraph (c)(4) of this section. The petition for 
exclusivity shall also include a statement setting forth the petitioner's reasons 
to support a finding that the contract is in the public interest, addressing each 
of the five factors set forth in paragraph (c)(4) of this section. 

(ii) Any competing multichannel video programming distributor affected by the 
proposed exclusivity may file an opposition to the petition for exclusivity 
within thirty (30) days of the date on which the petition is placed on public 
notice, setting forth its reasons to support a finding that the contract is not in the 
public interest under the criteria set forth in paragraph (c)(4) of this section. 
Any such formal opposition must be served on petitioner on the same day on 
which it is filed with the Commission. 

(iii) The petitioner may file a response within ten (10) days of receipt of any 
formal opposition. The Commission will then approve or deny the petition for 
exclusivity.

(6) Sunset provision. The prohibition of exclusive contracts set forth in 
paragraph (c)(2) of this section shall cease to be effective on October 5, 2012, 
unless the Commission finds, during a proceeding to be conducted during the 
year preceding such date, that said prohibition continues to be necessary to 
preserve and protect competition and diversity in the distribution of video 
programming.

(d) Limitations-- 

(1) Geographic limitations. Nothing in this section shall require any person who 
is engaged in the national or regional distribution of video programming to 
make such programming available in any geographic area beyond which such 
programming has been authorized or licensed for distribution. 

(2) Applicability to satellite retransmissions. Nothing in this section shall apply: 

(i) To the signal of any broadcast affiliate of a national television network or 
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other television signal that is retransmitted by satellite but that is not satellite 
broadcast programming; or 

(ii) To any internal satellite communication of any broadcast network or cable 
network that is not satellite broadcast programming. 

(e) Exemptions for prior contracts.-- 

(1) In general. Nothing in this section shall affect any contract that grants 
exclusive distribution rights to any person with respect to satellite cable 
programming and that was entered into or before June 1, 1990, except that the 
provisions of paragraph (c)(1) of this section shall apply for distribution to 
persons in areas not served by a cable operator. 

(2) Limitation on renewals. A contract that was entered into on or before June 
1, 1990, but that was renewed or extended after October 5, 1992, shall not be 
exempt under paragraph (e)(1) of this section. 

(f) Application to existing contracts. All contracts, except those specified in 
paragraph (e) of this section, related to the provision of satellite cable 
programming or satellite broadcast programming to any multichannel video 
programming distributor must be brought into compliance with the requirements 
specified in this subpart no later than November 15, 1993. 
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47 C.F.R.  § 76.1003 Program access proceedings. 

(a) Complaints. Any multichannel video programming distributor aggrieved by 
conduct that it believes constitute a violation of the regulations set forth in this 
subpart may commence an adjudicatory proceeding at the Commission to obtain 
enforcement of the rules through the filing of a complaint. The complaint shall be 
filed and responded to in accordance with the procedures specified in § 76.7 of this 
part with the following additions or changes: 

(b) Prefiling notice required. Any aggrieved multichannel video programming 
distributor intending to file a complaint under this section must first notify the 
potential defendant cable operator, and/or the potential defendant satellite cable 
programming vendor or satellite broadcast programming vendor, that it intends to 
file a complaint with the Commission based on actions alleged to violate one or 
more of the provisions contained in §§ 76.1001 or 76.1002 of this part. The notice 
must be sufficiently detailed so that its recipient(s) can determine the specific 
nature of the potential complaint. The potential complainant must allow a 
minimum of ten (10) days for the potential defendant(s) to respond before filing a 
complaint with the Commission. 

(c) Contents of complaint. In addition to the requirements of § 76.7 of this part, a 
program access complaint shall contain: 

(1) The type of multichannel video programming distributor that describes 
complainant, the address and telephone number of the complainant, whether the 
defendant is a cable operator, satellite broadcast programming vendor or 
satellite cable programming vendor (describing each defendant), and the 
address and telephone number of each defendant; 

(2) Evidence that supports complainant's belief that the defendant, where 
necessary, meets the attribution standards for application of the program access 
requirements;

(3) Evidence that the complainant competes with the defendant cable operator, 
or with a multichannel video programming distributor that is a customer of the 
defendant satellite cable programming or satellite broadcast programming 
vendor or a terrestrial cable programming vendor alleged to have engaged in 
conduct described in § 76.1001(b)(1);

(4) In complaints alleging discrimination, documentary evidence such as a rate 
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card or a programming contract that demonstrates a differential in price, terms 
or conditions between complainant and a competing multichannel video 
programming distributor or, if no programming contract or rate card is 
submitted with the complaint, an affidavit signed by an officer of complainant 
alleging that a differential in price, terms or conditions exits, a description of 
the nature and extent (if known or reasonably estimated by the complainant) of 
the differential, together with a statement that defendant refused to provide any 
further specific comparative information; 

(5) If a programming contract or a rate card is submitted with the complaint in 
support of the alleged violation, specific references to the relevant provisions 
therein;

(6) In complaints alleging exclusivity violations: 

(i) The identity of both the programmer and cable operator who are parties to 
the alleged prohibited agreement, 

(ii) Evidence that complainant can or does serve the area specified in the 
complaint, and 

(iii) Evidence that the complainant has requested to purchase the relevant 
programming and has been refused or unanswered; 

(7) In complaints alleging a violation of § 76.1001 of this part, evidence 
demonstrating that the behavior complained of has harmed complainant. 

(8) The complaint must be accompanied by appropriate evidence demonstrating 
that the required notification pursuant to paragraph (a) of this section has been 
made.

(d) Damages requests. 

(1) In a case where recovery of damages is sought, the complaint shall contain a 
clear and unequivocal request for damages and appropriate allegations in 
support of such claim in accordance with the requirements of paragraph (d)(3) 
of this section. 

(2) Damages will not be awarded upon a complaint unless specifically 
requested. Damages may be awarded if the complaint complies fully with the 
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requirement of paragraph (d)(3) of this section where the defendant knew, or 
should have known that it was engaging in conduct violative of section 628. 

(3) In all cases in which recovery of damages is sought, the complainant shall 
include within, or as an attachment to, the complaint, either: 

(i) A computation of each and every category of damages for which recovery is 
sought, along with an identification of all relevant documents and materials or 
such other evidence to be used by the complainant to determine the amount of 
such damages; or 

(ii) An explanation of: 

(A) The information not in the possession of the complaining party that is 
necessary to develop a detailed computation of damages; 

(B) The reason such information is unavailable to the complaining party; 

(C) The factual basis the complainant has for believing that such evidence of 
damages exists; and 

(D) A detailed outline of the methodology that would be used to create a 
computation of damages when such evidence is available. 

(e) Answer. 

(1) Except as otherwise provided or directed by the Commission, any cable 
operator, satellite cable programming vendor or satellite broadcast 
programming vendor upon which a program access complaint is served under 
this section shall answer within twenty (20) days of service of the complaint. To 
the extent that a cable operator, satellite cable programming vendor or satellite 
broadcast programming vendor expressly references and relies upon a 
document or documents in asserting a defense or responding to a material 
allegation, such document or documents shall be included as part of the answer. 

(2) An answer to an exclusivity complaint shall provide the defendant's reasons 
for refusing to sell the subject programming to the complainant. In addition, the 
defendant may submit its programming contracts covering the area specified in 
the complaint with its answer to refute allegations concerning the existence of 
an impermissible exclusive contract. If there are no contracts governing the 
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specified area, the defendant shall so certify in its answer. Any contracts 
submitted pursuant to this provision may be protected as proprietary pursuant to 
§ 76.9 of this part. 

(3) An answer to a discrimination complaint shall state the reasons for any 
differential in prices, terms or conditions between the complainant and its 
competitor, and shall specify the particular justification set forth in § 76.1002(b)
of this part relied upon in support of the differential. 

(i) When responding to allegations concerning price discrimination, except in 
cases in which the alleged price differential is de minimis (less than or equal to 
five cents per subscriber or five percent, whichever is greater), the defendant 
shall provide documentary evidence to support any argument that the 
magnitude of the differential is not discriminatory. 

(ii) In cases involving a price differential of less than or equal to five cents per 
subscriber or five percent, whichever is greater, the answer shall identify the 
differential as de minimis and state that the defendant is therefore not required 
to justify the magnitude of the differential. 

(iii) If the defendant believes that the complainant and its competitor are not 
sufficiently similar, the answer shall set forth the reasons supporting this 
conclusion, and the defendant may submit an alternative contract for 
comparison with a similarly situated multichannel video programming 
distributor that uses the same distribution technology as the competitor selected 
for comparison by the complainant. The answer shall state the defendant's 
reasons for any differential between the prices, terms and conditions between 
the complainant and such similarly situated distributor, and shall specify the 
particular justifications in § 76.1002(b) of this part relied upon in support of the 
differential. The defendant shall also provide with its answer written 
documentary evidence to support its justification of the magnitude of any price 
differential between the complainant and such similarly situated distributor that 
is not de minimis. 

(4) An answer to a complaint alleging an unreasonable refusal to sell 
programming shall state the defendant's reasons for refusing to sell to the 
complainant, or for refusing to sell to the complainant on the same terms and 
conditions as complainant's competitor, and shall specify why the defendant's 
actions are not discriminatory. 

Case: 10-1062    Document: 1278286    Filed: 11/18/2010    Page: 94



- 23 - 

(f) Reply. Within fifteen (15) days after service of an answer, unless otherwise 
directed by the Commission, the complainant may file and serve a reply which 
shall be responsive to matters contained in the answer and shall not contain new 
matters.

(g) Time limit on filing of complaints. Any complaint filed pursuant to this 
subsection must be filed within one year of the date on which one of the following 
events occurs: 

(1) The satellite cable programming vendor, satellite broadcast programming 
vendor, or terrestrial cable programming vendor enters into a contract with the 
complainant that the complainant alleges to violate one or more of the rules 
contained in this subpart; or 

(2) The satellite cable programming vendor, satellite broadcast programming 
vendor, or terrestrial cable programming vendor offers to sell programming to 
the complainant pursuant to terms that the complainant alleges to violate one or 
more of the rules contained in this subpart, and such offer to sell programming 
is unrelated to any existing contract between the complainant and the satellite 
cable programming vendor, satellite broadcast programming vendor, or 
terrestrial cable programming vendor; or 

(3) The complainant has notified a cable operator, or a satellite cable 
programming vendor or a satellite broadcast programming vendor that it intends 
to file a complaint with the Commission based on a request to purchase or 
negotiate to purchase satellite cable programming, satellite broadcast 
programming, or terrestrial cable programming, or has made a request to amend 
an existing contract pertaining to such programming pursuant to § 76.1002(f) of 
this part that has been denied or unacknowledged, allegedly in violation of one 
or more of the rules contained in this subpart. 

(h) Remedies for violations-- 

(1) Remedies authorized. Upon completion of such adjudicatory proceeding, the 
Commission shall order appropriate remedies, including, if necessary, the 
imposition of damages, and/or the establishment of prices, terms, and 
conditions for the sale of programming to the aggrieved multichannel video 
programming distributor. Such order shall set forth a timetable for compliance, 
and shall become effective upon release. 
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(2) Additional sanctions. The remedies provided in paragraph (h)(1) of this 
section are in addition to and not in lieu of the sanctions available under title V 
or any other provision of the Communications Act. 

(3) Imposition of damages. 

(i) Bifurcation. In all cases in which damages are requested, the Commission 
may bifurcate the program access violation determination from any damage 
adjudication.

(ii) Burden of proof. The burden of proof regarding damages rests with the 
complainant, who must demonstrate with specificity the damages arising from 
the program access violation. Requests for damages that grossly overstate the 
amount of damages may result in a Commission determination that the 
complainant failed to satisfy its burden of proof to demonstrate with specificity 
the damages arising from the program access violation. 

(iii) Damages adjudication. 

(A) The Commission may, in its discretion, end adjudication of damages 
with a written order determining the sufficiency of the damages computation 
submitted in accordance with paragraph (d)(3)(i) of this section or the 
damages computation methodology submitted in accordance with paragraph 
(d)(3)(ii)(D) of this section, modifying such computation or methodology, or 
requiring the complainant to resubmit such computation or methodology. 

(1) Where the Commission issues a written order approving or modifying 
a damages computation submitted in accordance with paragraph (d)(3)(i) 
of this section, the defendant shall recompense the complainant as 
directed therein. 

(2) Where the Commission issues a written order approving or modifying 
a damages computation methodology submitted in accordance with 
paragraph (d)(3)(ii)(D) of this section, the parties shall negotiate in good 
faith to reach an agreement on the exact amount of damages pursuant to 
the Commission-mandated methodology. 

(B) Within thirty days of the issuance of a paragraph (d)(3)(ii)(D) of this 
section damages methodology order, the parties shall submit jointly to the 
Commission either: 
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(1) A statement detailing the parties' agreement as to the amount of 
damages; 

(2) A statement that the parties are continuing to negotiate in good faith 
and a request that the parties be given an extension of time to continue 
negotiations; or 

(3) A statement detailing the bases for the continuing dispute and the 
reasons why no agreement can be reached. 

(C)(1) In cases in which the parties cannot resolve the amount of damages 
within a reasonable time period, the Commission retains the right to 
determine the actual amount of damages on its own, or through the 
procedures described in paragraph (h)(3)(iii)(C)(2) of this section. 

(2) Issues concerning the amount of damages may be designated by the 
Chief, Media Bureau for hearing before, or, if the parties agree, 
submitted for mediation to, a Commission Administrative Law Judge. 

(D) Interest on the amount of damages awarded will accrue from either the 
date indicated in the Commission's written order issued pursuant to 
paragraph (h)(3)(iii)(A)(1) of this section or the date agreed upon by the 
parties as a result of their negotiations pursuant to paragraph (h)(3)(iii)(A)(2) 
of this section. Interest shall be computed at applicable rates published by 
the Internal Revenue Service for tax refunds. 

(i) Alternative dispute resolution. Within 20 days of the close of the pleading cycle, 
the parties to the program access dispute may voluntarily engage in alternative 
dispute resolution, including commercial arbitration. The Commission will 
suspend action on the complaint if both parties agree to use alternative dispute 
resolution.

(j) Discovery. In addition to the general pleading and discovery rules contained in 
§ 76.7 of this part, parties to a program access complaint may serve requests for 
discovery directly on opposing parties, and file a copy of the request with the 
Commission. The respondent shall have the opportunity to object to any request for 
documents that are not in its control or relevant to the dispute. Such request shall 
be heard, and determination made, by the Commission. Until the objection is ruled 
upon, the obligation to produce the disputed material is suspended. Any party who 
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fails to timely provide discovery requested by the opposing party to which it has 
not raised an objection as described above, or who fails to respond to a 
Commission order for discovery material, may be deemed in default and an order 
may be entered in accordance with the allegations contained in the complaint, or 
the complaint may be dismissed with prejudice. 

(k) Protective Orders. In addition to the procedures contained in § 76.9 of this part 
related to the protection of confidential material, the Commission may issue orders 
to protect the confidentiality of proprietary information required to be produced for 
resolution of program access complaints. A protective order constitutes both an 
order of the Commission and an agreement between the party executing the 
protective order declaration and the party submitting the protected material. The 
Commission has full authority to fashion appropriate sanctions for violations of its 
protective orders, including but not limited to suspension or disbarment of 
attorneys from practice before the Commission, forfeitures, cease and desist orders, 
and denial of further access to confidential information in Commission 
proceedings.

(l) Petitions for temporary standstill. 

(1) A program access complainant seeking renewal of an existing programming 
contract may file a petition along with its complaint requesting a temporary 
standstill of the price, terms, and other conditions of the existing programming 
contract pending resolution of the complaint. In addition to the requirements of 
§ 76.7, the complainant shall have the burden of proof to demonstrate the 
following in its petition: 

(i) The complainant is likely to prevail on the merits of its complaint; 

(ii) The complainant will suffer irreparable harm absent a stay; 

(iii) Grant of a stay will not substantially harm other interested parties; and 

(iv) The public interest favors grant of a stay. 

(2) The defendant cable operator, satellite cable programming vendor or 
satellite broadcast programming vendor upon which a petition for temporary 
standstill is served shall answer within ten (10) days of service of the petition, 
unless otherwise directed by the Commission. 
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(3) If the Commission grants the temporary standstill, the Commission's 
decision acting on the complaint will provide for remedies that make the terms 
of the new agreement between the parties retroactive to the expiration date of 
the previous programming contract. 

47 C.F.R. § 76.1004 Applicability of program access rules to 
common carriers and affiliates

(a) Any provision that applies to a cable operator under §§ 76.1000 through 
76.1003 shall also apply to a common carrier or its affiliate that provides video 
programming by any means directly to subscribers. Any such provision that 
applies to a satellite cable programming vendor in which a cable operator has an 
attributable interest shall apply to any satellite cable programming vendor in which 
such common carrier has an attributable interest. For the purposes of this section, 
two or fewer common officers or directors shall not by itself establish an 
attributable interest by a common carrier in a satellite cable programming vendor 
(or its parent company) or a terrestrial cable programming vendor (or its parent 
company). 

(b) Sections 76.1002(c)(1) through (3) shall be applied to a common carrier or its 
affiliate that provides video programming by any means directly to subscribers in 
such a way that such common carrier or its affiliate shall be generally restricted 
from entering into an exclusive arrangement for satellite cable programming or 
satellite broadcast programming with a satellite cable programming vendor in 
which a common carrier or its affiliate has an attributable interest or a satellite 
broadcast programming vendor in which a common carrier or its affiliate has an 
attributable interest, unless the arrangement pertains to an area served by a cable 
system as of October 5, 1992, and the Commission determines in accordance with 
Section § 76.1002(c)(4) that such arrangement is in the public interest. 
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