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Chairman Wheeler:

I write to request expeditious review of Mr. Ted Austin's appeal for waiver with the
Federal Communication Commission. It has been brought to my attention that my
constituent, Ted Austin, a small market radio broadcaster, has been awaiting a decision
on his appeal for waiver regarding the Federal Communications Commission's (FCC)
decision for over four years.

Mr. Austin was named the winner of the auction for FM broadcast channel (Channel
277A) to a remote part of Wyoming and Colorado on Feb. 23, 2006. Mr. Austin was one
day late with his down payment due to a family emergency. At this time, no concerns
from the FCC were communicated to Mr. Austin. The FCC continued to accept a filing
fee of $2,980 in April 2008; then 18-months later the FCC informed Mr. Austin that he
no longer had the winning bid because his down payment was one day late. Mr. Austin
filed a waiver request and this was denied in 2010. He is still waiting for a decision on
his appeal for waiver over four years later. All pertinent paperwork is attached for your
review.

My staff has been following this case for nearly two years, regularly checking with your
legislative affairs office for updates.

I appreciate your timely attention to this matter and look forward to your response.
Sincerely,

Mike Crapo
United States Senator




July 10, 2012 ..

poile -,'_RA" -t
The Honorable Mike Crapo HLERINSTOR. TC
239 Dirksen Senate Office Building
Washington, D.C. 20510

RE: Local Radlio Service to Baggs WY
Dear Senator:

I am a small market radio broadcaster with over thirty years of experlence and am seeking your
assistance in a matter before the Federal Communications Commission. In January 2006, |
participated in an FCC auction of FM broadcast channels (FM Auction 62) after making an initial
auctlon “deposit” of $1500 and on February 8, 2006 was declared the winning bidder for
channel 277A at Baggs, Wyoming. | was required, by auction rules, to make a down payment on
my winning bid by February 23, 2006 however, due to a family medical emergency and a
subsequent error by my bank; | did not make the required down payment ($2,700) until
February 24, 2006, one day late!

On April 19, 2006, the FCC “accepted” my technical application (Form 301) for Baggs as well as
a filing fee of 52,980 however, nearly 18 months later, on September 13, 2007 | received a call
from the FCC Informing me that because my winning bid down payment was one-day late, they
were declaring me In “default” of the auction rules and dismissing my application for Baggs. On
September 28, 2007, through my FCC legal counsel, | filed a waiver request with a detalled
explanation of the events that caused the one-day delay in the payment arriving at the
Commission, A copy of that waiver request Is enclosed with this letter. On February 18, 2010
my waiver request was denied. A copy of the FCC's order is also enclosed. ! have again appealed
the Media Bureau’s action and wlll be meeting in-person at the FCC next month in hopes of
obtaining a reversal.

Obvlously | am dissatisfied with the FCC’s declision but am also perturbed at the amount of time
it has taken the Commission to act...nearly a year and a half to inform me of my original
"default” and then an add/tional two years and 4+ months to act on my walver request|




To hopefully put this in perspective, to be a licensee, the FCC requires all broadcasters to “serve
the public interest” but In the case of the citizens of Baggs, Wyoming and the surrounding area,
the Commission’s actions have impeded the public’s interest, in that Baggs still does not have
any local radlo service. Had the FCC granted my original request, | would have been required to
build and operate radio service to Baggs by the summer of 2009. As it stands now, If the FCC
does not grant my walver appeal, the channel for Baggs will have to be re-scheduled for a
futhe auction after which the winning bidder will be given up to thirty six months to build the
station. That means resldents of Baggs could be walting for local radio service until 2016 or
later! That's ten years from the original auction datel

Recently a new development has come to light. The FCC has granted three licenses (permits to
build) to auction winners who have filed their technical 301 applications beyond the date
required by the auction rules. The most recent case was granted on June 27, 2012 to Joseph
Tesiero for a new FM at Speculator, New York after Mr. Teslero filed his 301 application 26 days
after the deadlinel His stated reason for doing so was, “he did not have the assistance of
counsel” and “he had been preoccupied with the construction of another station and Issues
related to his non-broadcast business.” A copy of the FCC’s order is also enclosed with this
letter,

Aithough not specifically the same as making an auction down payment late, the implication is
the same...flling a late 301 application is subject to being in “default” of the auction rules
however, the FCC stated in their favorable declislon of his wavler request, “The Commission has
previously determined that an applicant has established good cause for a late-filled post-auction
long-form application submission when minor, Inadvertent, post-auction delinquencies did not
disrupt the auction process, nor undermine the Commission’s policy of facilitating ropid
Implementation of service to the public.”

| believe my being ONE DAY late due to circumstances which my bank took responsibility for is
far more “minor and inadvertent” than that of Mr. Teslero, My clrcumstances also did not
“disrupt the auction process” any more than Tesiero. But most importantly, the public’s interest
in Baggs would best be served by overturning the FCC’s denial of my walver request and
authorizing the “rapid implementation of service” to Baggs.




If you agree that my walver has merit, then | request that you write to the Chairman of the FCC
and make the public’s interest In Baggs of upmost importance. Here is his address;

Chairman Julius Genachowski
Federal Communications Commission
445 12" street SW
Washington, DC 20554

You can also email him at dulius.genachowski@fec.gov. | greatly appreciate your time and

consideration In this matter and welcome any questions you may have,

Very truly yours,

Ted Austin

P.O. Box 548
Rexburg, 1D 83440
(208)709-2694

ted@q102fm.net




DECLARATION OF TED AUSTIN, JR.

I, Ted Austin, Jr..amgivingthiastmminconmcﬁonwiﬂ:myeﬁomm
mbﬂﬁammmdlobmmﬁmmwmmWyming(popdaﬂon&'“)cn
103.5 Mz, Myobjwﬁvaiamm&issmjmiseobmawmmwm
m]yimlmdpmﬁthMWw&&th&mMawmum
own, axd very Himifed reception sarvice.,

Tam & genuine small market brosdeaster. § own and operate just ons FM steticn,
in Drigg, idaho, & town of 1100 people, Accondingly, the reonoy and time spent ca my
epplication for 303.5 MBIz is substantial fo7 me. K my spplicetion is dismisesd, hundreds
ofhmmof&m,mﬂﬂmmmdsofdoﬂmtkﬂ!hmwonmmhm&
euginewingfee&ﬂdﬂbabst,mdwvmonlmsw{zm&e&eg@mwmba
delayed tndefinitely.

Tae FCC completed Avction 62 o Janussy 31, 2085, 1 partisipoted in thag
suction by bidding for the veoens chammel in Baggs. Meny counds of fhs bidding
procoaded withiout any bigter bids fos this chasnal Ultimasaly ey bid, st 521,000, wes
desmed to bz the high bid.

Oz or about February 8, 2007, the FCC issued & publis notice Gt listad me os the
winning bidder for the Baggs Ycense, ynder bid aumber MIMFIETT-A. 1t also specified
thmmmmmofsz,'ico,overandahovemytmﬁ'ommymenwfsﬁﬁo,wmmuvew
bembnﬁuedtntheFCbePebrmyﬂ,w&ehmhbuﬁnmdayfoﬂowhgﬁwmﬁce
date,




Onthcevesﬁngof!’ebrw22.2007,mymwasinjwediuanecdden2andw
in excruciating pain. He wes transposted over 40 miles to Idaho Falls to recelve
treatment, leymy“dﬂamd!&!z&mmmppﬂoﬁwmeMﬂstinmia
crisis. Indeed, my son’s condition required my direst involvement with the sitending
medical profeesionols dusing most of the following day sincs, as » minor, b was not in 8
position to consens to the neceansry teatweat on kis ovm. Morcover, under the
circumstances, § did sot feol thes it would be right to leave him with the foeling that he
was Jess important than my business, Thm,om?ekmmyn,zoo‘?,ﬂmsaotebk@apaya
peveonal visit to my bank in S2. Authony, Ideko in order to awvange foz the wire to the
FCC.

Nevertagless, I did telephone the bank from Idalio Palls, and gave the benk
employes instructions to wire tranafer the required funds %o the FCC’s aceount at the
Mellon Bank ia Pittsburgh, alony with the detelled tafosmation nesded to escomplish the
wirs in tinee. § had earple funds in the ecoount to complests the trenafer.

The bsak employes told me nothing sbout any furtker steps tat would bs
flecessary on my pen in order to complete the wire, 6o | balieved that s tranafier would
be completed as directsd. § was not informed, wntil fav to0 lete to complete the wive tiat
day, tha? the bank hed proseduses requiring my signawre and & photo identification prio?
to the acteal wiring of the finds,

- Cn the movaing of February 24, § wes advissd of the asceneary procedures, As
my son’s situation hed stabilized by then, I went to the bank end initinted ths trenofer of
funds before the deadline of 2 pm local tme. Thas same day, § submitted my long form
spplication for the Baggs permit, which my engineer hed completed te day before. This




was well in advancs of the stated deadiine of March 10, 2007. In dus course, I paid the
filing fee of $2,980 in connestion with the Form 301 epplicatica.

My application was escepted for filing on Apeil 19, 2608, This astion wes
sanounced an an FCC Public Notice datad Apiil 24, 2006, Mo peiiticns to deny were
filed against the application.

There are no sultsbie developed elestronic communications sitas & the vicinlty of
Bagas, s0 was constrained (o progose esection of a tall tower for the naw eletion.
Unfortunately, § have sus imo @ifisulty securing tie approval of de Pederal Avistion
Administretion for ths erection of the towes proposed in my epplicetion. For thes reason,
{ have spemt a great deal of momsy on sludies by consulting cnsgincers sscidng ways to
designate an oftemmate anmmites oits 2o a8 to merisalze szrvics to the publls in this
Wmmwmmmmmwmmw.

After comrideratics of nusmorons egtions, avd thanks to assistanes vendssed by
sevaral coamlting enginssrs, this samener 1 located 8 Sower eite over tae Colozado Hns,
and scitied on a techeical plen that I beliove will optimise thie prieatial for tiis chemme! to
offer g mags conummicatiozs exsvics in this sugsed Westem Slope ares. One of the
engineers who helped me with @il probles fulshed bis woek recontly. Sinse Gien, |
have been wodking with lzgal counzel ¢ finelizs &re amendiment to the perding
application to epecify the nsw sits, The emendment elzo details Ge public berst
benefits of the proposed re-cagiesering of my plaas fo3 the mew radio stetion.

On Sepremb 13, 2007, I received & courtesy cafl from a membss of te
Commission’s etaf¥ indiceting that my application was in danger of dismizsal éuo to the
pezcetved 1ste recelpt of my down paymens. Tt had been 80 long since the payments had




been submitted that I had forgotten about the exact circumstances suzrounding the
payment. With some beolp from my wife, I zoon remembered the famity medical
emergency that had coincided with the payment dus date. The fact that the FCC had
mwwmmmwmmwwmmmm
objection, indicated to me that the FCC wes ant injured by the slight delay in payment,
and that my rights to the Baggs licenzs were valid

With that beckground, I was ghocked at the news tha everything I beve sunk in to
the Baggs radio projecs could bs lost, over 18 momnths after & fuct. I contacted my local
bank to sscure confinnation of theair ezvor in 20t processing my vequeet a9 oziginally
snhmiﬁed,orinfnilhgto&eﬂminﬁmewbs:waamﬁédlnmdabmfywﬁhmy
 request for the wife. As ths resukt of thely knvestigation, they have explained thas the
delay in transfer of funds was in fact the result of the bank employee’s failure to epprise
me as o vhat was needed. The bank bas taken sesponsibilicy for the lots trensfes, s
sppropriste since the dalay wes groduced by evests out of my control.

I hereby daclave undes psaalty of pegjury that the foregoing is tvus aad comest to
the best of my knowledge and recoliection. Dated September 27, 2007,

Ted Austin, Je.
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