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INTRODUCTION 

Petitioner Blanca Telephone Company seeks a writ of prohibition to halt 

efforts by the Federal Communications Commission to collect a debt resulting 

from overpayments Blanca has received from the Universal Service Fund totaling 

more than $6.7 million. Following a lengthy investigation that concluded that 

Blanca had sought and received monies from the Fund that it should not have 

received, the FCC’s deputy managing director informed Blanca of this debt in a 

demand letter of June 2, 2016, sent pursuant to agency regulations adopted to 

implement the Debt Collection Improvement Act. The letter demanded repayment 

in full. Pursuant to established agency procedures, Blanca filed, on June 16, 2016, 

an application for review by the full Commission of the June 2 letter. The agency’s 

acting managing director informed Blanca’s counsel, in a June 22, 2016 letter, that 

the agency will take no further action to collect this debt while that application for 

review is pending. 

Remedies under the All Writs Act, such as prohibition, are reserved for 

extraordinary cases and, in addition to other requirements, are available only where 

the petitioner lacks any other means to obtain the relief sought. Here, when the 

agency acts on Blanca’s pending application for review, if Blanca remains 

aggrieved, it can seek judicial review pursuant to the judicial review provisions of 

the Communications Act and the Hobbs Act. It is well established that the avail-

ability of such statutory review procedures are adequate alternative remedies. The 

petition is therefore baseless. 

USCA Case #16-1216      Document #1632352            Filed: 08/26/2016      Page 3 of 110



- 2 - 
 

Blanca’s suggestion that it will be harmed in the interim from the Commis-

sion’s attempt to collect this debt before judicial review of a final agency order is 

available has no basis. As noted above, the FCC’s acting managing director has 

stated in writing that the Commission will take no further action to collect the debt 

while Blanca’s application for review is pending.  

Finally, Blanca has failed to demonstrate, as is required, that it has a “clear 

and indisputable right” to the relief it is seeking. The FCC has authority to collect 

claims of this type pursuant to the Debt Collection Act and rules it has adopted to 

implement that statute. The Commission has appropriately delegated authority to 

its managing director to carry out such debt collection functions pursuant to speci-

fic provisions of the Communications Act. Finally, the debt that the FCC seeks to 

collect here is to recoup overpayments to Blanca from the Universal Service Fund; 

it is not a monetary forfeiture as Blanca claims and thus the statutory and regula-

tory provisions related to imposition of monetary forfeitures cited by Blanca have 

no bearing on this matter.  

The petition should be denied.1   

 

                                           
1  In addition, Blanca’s petition is subject to dismissal because it is in violation of 

the 30-page limit on such filings. F.R.A.P. Rule 21(d). The petition includes at 
least four pages of material relating to jurisdiction and the issue presented, buried 
in its extended 28-page preliminary section of tables, statutes, rules, etc., that 
clearly should be included in the sections of a filing like this that count towards 
page limits. See Pet. at x-xiii; F.R.A.P. Rule 21(d); see also F.R.A.P. Rule 
32(a)(7)(B)(iii); D.C. Cir. Rule. 32(a)(1). Counting those pages would place the 
petition four pages over the 30-page limit.  
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FACTUAL BACKGROUND   

A. The Regulatory Setting 

1. The Universal Service Fund 

The availability of reasonably priced telecommunications services in all 

parts of the nation, known as “universal service,” is a longstanding goal of tele-

phone regulation. See 47 U.S.C. § 151 (directing the Commission “to make avail-

able, so far as possible, to all the people of the United States ... a rapid, efficient, 

Nation-wide and world-wide wire and radio communications service with adequate 

facilities at reasonable charges….”). Pursuant to that goal, federal universal service 

programs have, among other things, subsidized service in rural and insular areas, 

which often face higher costs of providing telephone service due to low population 

density, terrain, and other factors. See, e.g., Federal-State Joint Board on Univer-

sal Service, 18 FCC Rcd 22559, 22573 ¶25 (2003). 

When local telephone markets were protected monopolies, states and, to a 

lesser extent, the FCC relied largely on implicit subsidies to further universal 

service. See Texas Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 406 (5th Cir. 

1999) (“Implicit subsidies ... involve the manipulation of rates for some customers 

to subsidize more affordable rates for others.”). Under this system, regulators 

might, for example, “require the carrier to charge ‘above-cost’ rates to low-cost, 

profitable urban customers [in order] to offer the ‘below-cost’ rates to expensive, 

unprofitable rural customers.” Id. 
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The system of implicit subsidies became unsustainable when Congress 

amended the Communications Act of 1934 to open local telephone markets to 

competition through the Telecommunications Act of 1996 (“1996 Act”), Pub. L. 

No. 104-104, 110 Stat. 56. See 47 U.S.C. §§ 251, 252, 253(a). Congress therefore 

required the Commission to “replace the [existing] patchwork quilt of explicit and 

implicit subsidies with ‘specific, predictable, and sufficient Federal and State 

mechanisms to preserve and advance universal service.’ ” Id. (quoting 47 U.S.C. 

§ 254(b)(5)).  

In 1997 the Commission adopted rules to implement the new universal 

service provisions of the 1996 Act, establishing a fund (known as the federal 

Universal Service Fund, or “USF”) to support “core” services, and set a timetable 

for implementation. See Federal-State Joint Board on Universal Service, 12 FCC 

Rcd 8776 (1997). The federal Universal Service Fund is financed primarily by 

assessments paid by providers of interstate telecommunications services. See 47 

C.F.R. § 54.706. The Universal Service Fund consists of four complementary FCC 

programs: (1) the schools and libraries program; (2) the low-income support pro-

gram; (3) the rural health care program; and (4) the high-cost support program. 

“High-cost support disbursements, however, overwhelmingly represent the largest 

category of the USF expenditures.” Rural Cellular Ass’n v. FCC, 588 F.3d 1095, 
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1099 (D.C. Cir. 2009).2 In 2015 Universal Service Fund program support totaled 

approximately $8.35 billion, of which $4.5 billion went to high-cost support.3 

2. The Debt Collection Acts 

In 1988, the Commission adopted rules governing claims owed the United 

States to implement the Debt Collection Act of 1982, Pub. L. No. 97-365, 96 Stat. 

1749 (1982) and the Deficit Reduction Act, Pub. L. No. 98-369, 98 Stat. 1153 

(1984). Amendment of Part 1 of the Commission’s Rules and Regulations 

Regarding Implementation of the Debt Collection Act of 1982 and Related 

Statutory Provisions, 4 FCC Rcd 441 (1988), amended, 4 FCC Rcd 691 (1989) 

(DCA Rules) (adopting 47 CFR Part 1 Subpart O). The Commission’s rules 

paralleled the implementing regulations issued in 1984 by the Department of 

Justice and the then General Accounting Office known as the Federal Claims 

Collection Standards (FCCS). See 4 C.F.R. Parts 101-105 (1987) (currently 31 

C.F.R. Part 900). In 1996 Congress enacted the Debt Collection Improvement Act, 

revising federal debt collection procedures. See Pub. L. No. 104-134, 110 Stat. 

1321, 1358 (1996). Subsequently the FCC modified its rules to implement the 

1996 debt collection act revisions. See In The Matter Of Amendment Of Parts 0 

                                           
2 The federal high-cost program is designed to ensure consumers in rural, insular, 

and high-cost areas have access to modern communications networks capable of 
providing voice and broadband service at rates that are reasonably comparable to 
those in urban areas. 47 U.S.C. § 254(b). 

3 See Building the Foundation – 2015 Annual Report, Universal Service Adminis-
trative Co. at 41 (https://www.usac.org/_res/documents/about/pdf/annual-
reports/usac-annual-report-2015.pdf). 
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And 1 Of The Commission’s Rules Implementation of the Debt Collection 

Improvement Act of 1996, 19 FCC Rcd 6540 (2004). 

These statutes and implementing regulations establish procedures for the 

collection of debts, including provisions that enable the use of administrative and 

salary offsets as a means of collecting money owed the Government. In addition, 

they allow the government to disclose to consumer reporting agencies information 

regarding delinquent debtors and allow agencies to make contracts with private 

collection services to recover indebtedness owed the United States. 

B. Improper Universal Service Fund  
Overpayments Received By Blanca 

In 2008 the FCC’s Office of Inspector General began an audit of Blanca’s 

receipt of Universal Service Fund high-cost program support. Additional investi-

gations were undertaken by the National Exchange Carrier Association (NECA) 

and the Universal Service Administrative Co. (USAC).4 See App. 2.5 These 

investigations concluded that Blanca had received improper payments from the 

fund because it had mischaracterized the type of service that it was providing. 

High-cost support from the Universal Service Fund was available to Blanca for 

providing wireline and fixed wireless services. However, the investigations 

                                           
4  NECA is a membership association of local telephone companies. USAC is an 

independent, not-for-profit corporation that the FCC has designated as the 
administrator of the Universal Service Fund. In that role USAC routinely audits 
both beneficiaries of the Fund and contributors to the Fund. See 
http://www.usac.org/about/about/program-integrity/bcap.aspx. 

5  Reference to “App. –” are to the Appendix to this filing. 
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concluded that in its accounting Blanca had mischaracterized mobile wireless 

services it provided as fixed services, and high-cost support was not available to 

Blanca for the provision of mobile wireless services. See App. 3-7. 

Accordingly, in a letter of June 2, 2016, the FCC’s deputy managing director 

notified Blanca that it had received overpayments from the Universal Service Fund 

and demanded repayment in the amount of $6,748,280. App. 1. As the letter 

explained: 

As a rural [local exchange carrier], and based on the services Blanca 
provided during the relevant period, the Company could be reim-
bursed from the high-cost program for only the costs of providing 
regulated local exchange service …. However, our investigation found 
that from at least 2005, Blanca claimed all of the costs it incurred to 
provide telephone service as a [local exchange carrier] were for land-
line and fixed wireless service … even though Blanca was providing 
only mobile cellular service. … As such, Blanca received improper 
payments from the USF high-cost program beginning in at least 2005. 

App. 3.  

In 2013 NECA required Blanca to revise its accounting procedures to 

remove all costs related to its provision of mobile wireless services for purposes of 

high-cost universal service support. Blanca complied with NECA’s directive, and 

“funds for USF high-cost support for the post 2011 period have been recovered 

through charge backs and recoupments.” App. 3. Similar overpayments for a 

period prior to 2011, however, were not recovered and that amount – approxi-

mately $6.7 million – was the subject of the June 2 letter from the FCC’s deputy 

managing director demanding payment from Blanca of that amount.  
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On June 16, 2016 Blanca filed with the Commission an Emergency Applica-

tion for Review of the June 2 letter, making essentially the same arguments that it 

makes in its petition to this Court. See App. 15. On June 22, 2016 the FCC’s acting 

managing director advised Blanca that its application for review “will be dealt with 

expeditiously” and that further collection action would not proceed, nor would the 

agency take other action against Blanca arising from this claim, until the Commis-

sion acts on the application for review. App. 13.  

 

ARGUMENT 

BLANCA HAS FAILED TO ESTABLISH THAT IT IS 
ENTITLED TO ISSUANCE OF A WRIT OF PROHIBITION. 

The grounds for issuing the extraordinary writs of prohibition or mandamus 

are “virtually identical.” In re Halkin, 598 F.2d 176, 179-80 n. 1 (D.C. Cir.1979). 

The remedy provided by either writ “is drastic; it is available only in extraordinary 

situations; it is hardly ever granted; those invoking the court’s … jurisdiction must 

have a clear and indisputable right to relief; and, even if the plaintiff overcomes all 

these hurdles, whether [such extraordinary] relief should issue is discretionary.”  In 

re Cheney, 406 F.3d 723, 729 (D.C. Cir. 2005) (en banc). Blanca has failed to 

show that this is “one of the exceptionally rare cases” that warrants a judicial 

decree prohibiting agency action. See In re Barr Labs., 930 F.2d 72, 76 (D.C. Cir. 

1991). 
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Indeed, the relief Blanca is seeking is not to protect the Court’s future 

jurisdiction but to preclude the agency from taking any action that could come 

before the Court. It is no doubt true, as Blanca asserts, that a “Court order which 

vacates the June 2 letter and which prohibits the Federal government from pro-

ceeding with further action against Blanca regarding years old USF funding 

receipts would remedy [Blanca’s alleged] injury.” Pet. xii. But it is not the purpose 

of a writ of prohibition to issue a ruling on the merits of claims against an agency 

action – particularly one that has been taken by the agency’s staff pursuant to 

delegated authority, is currently on administrative appeal, and is not yet final. 

Blanca’s effort to bypass the established statutory procedures for review of FCC 

action and to obtain relief through the filing of a writ of prohibition further 

illustrates the baselessness of its claims.6 See In re Murray Energy, 788 F.3d 330, 

335 (D.C. Cir. 2015) (“[T]he All Writs Act does not authorize a court to circum-

vent bedrock finality principles in order to review proposed agency rules.”). 
  

                                           
6  Although Blanca acknowledges the standard for obtaining relief under the All 

Writs Act (see Pet. at 24), it also suggests that the APA’s “arbitrary and capri-
cious” standard for judicial review is applicable. Pet. at 4. However, a petition of 
this type does not involve judicial review of an agency order – indeed there is no 
agency order that is reviewable here. The deputy managing director’s June 2 
letter is a staff action taken pursuant to delegated authority that, under the 
Communications Act, is not subject to judicial review. 47 U.S.C. § 155(c)(7); see 
International Telecard Ass’n v. FCC, 166 F.3d 387 (D.C. Cir. 1999). 
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A. Blanca Has Adequate Alternative Relief, And It  
Has Failed To Demonstrate Any Irreparable Injury. 

1.  “A writ of prohibition will not issue unless the applicant has no other 

adequate forum in which to seek relief – adequate in the respect of having a forum 

in which to bring the action, not a forum that will rule in the applicant's favor.” 

Sierra Club v. Whitman, 285 F.3d 63, 68-69 (D.C. Cir. 2002), citing In re Sealed 

Case No. 98-3077, 151 F.3d 1059, 1063 (D.C.Cir.1998). Blanca’s petition 

erroneously asserts that “the June 2 letter does not provide an opportunity for 

Blanca to present legal argument or conclusions of fact and law or to otherwise 

seek review of the decision in violation of 31 U.S.C. § 3716(a)(3).” Pet. at 25. 

Blanca in fact has sought administrative review of the deputy managing director’s 

June 2 letter in a June 16, 2016 filing with the agency. See App. 16. The Commun-

ications Act and the FCC’s rules specifically provide for such review of actions 

taken pursuant to delegated authority. See 47 U.S.C. §§ 155(c)(4) – (7); 47 C.F.R. 

§ 1.115. Indeed Blanca’s Emergency Application for Review recognized those 

provisions. See App. 20. Moreover, to remove any doubt about the matter, on June 

22, 2016, the acting managing director advised Blanca’s counsel that he had 

received its Emergency Application for Review, that the Commission would deal 

with it expeditiously, that in the interim the Commission would take no further 

action to collect the debt and that Commission representatives were “available to 

continue the settlement discussion previously started by your client’s attorney … 

with the Department of Justice.” App. 13.  
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Blanca’s additional claims of unfair treatment (Pet. at 25) have nothing to do 

with available alternative remedies, but are challenges to the substance of the 

June 2 letter. If such claims remain following the Commission’s action on Blanca’s 

application for review and if Blanca remains aggrieved by the Commission’s 

action, Blanca can pursue those claims on judicial review pursuant to the statutory 

review procedures contained in the Communications Act and the Hobbs Act. See 

47 U.S.C. § 402(a), 28 U.S.C. § 2342(1).  

It is well established that such statutory review procedures constitute ade-

quate alternative remedies that make resort to an extraordinary remedy like a writ 

of prohibition unnecessary and unwarranted. See Power v. Barnhart, 292 F.3d 781, 

786 (D.C. Cir. 2002), citing Cartier v. Secretary of State, 506 F.2d 191, 199 (D.C. 

Cir.1974) (“[T]he alternative remedies that might call for refusal to resort to writ of 

mandamus encompass judicial remedies ... as well as administrative ones.”); 

Ganem v. Heckler, 746 F.2d 844, 852 (D.C. Cir. 1984). Even Blanca recognizes 

that “[i]f the FCC ‘expeditiously denies’ the Application [for review], the penalties 

affix and Blanca is entitled to judicial relief.” Pet. at 3. 

Since Blanca has adequate alternative remedies to challenge the debt collec-

tion claim in the June 2 letter – remedies that it has invoked by filing an applica-

tion for review that the Commission is currently considering – there is no basis for 

granting its petition for writ of prohibition. 

2.  To the extent that Blanca claims that it will be injured while it awaits 

Commission action on its application for review, it has failed to demonstrate any 
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irreparable injury, or indeed any cognizable injury at all, while the Commission is 

considering its administrative appeal. The only injury Blanca alludes to is the 

agency’s attempt to collect the claim either directly or through offset of Universal 

Fund Service payments that Blanca continues to receive. See Pet. at 1-4. However, 

as noted earlier, the Commission’s acting managing director has stated that the 

agency will not attempt to collect the claim, or take other action against Blanca 

arising from the claim (as Blanca itself recognizes (Pet. at 3 n.5)), before the 

Commission has acted on Blanca’s pending application for review. See App. 13.  

Even if the Commission were to seek payment of the debt pending Blanca’s 

administrative challenge, neither a requirement that it pay the debt nor the hardship 

of complying with the June 2 demand letter would constitute irreparable injury, in 

themselves, that would justify the relief sought here. Where the injuries alleged are 

purely financial or economic, the barrier to proving irreparable injury is especially 

high. “It is … well settled that economic loss does not, in and of itself, constitute 

irreparable harm. … ‘The key word in this consideration is irreparable.’” Wiscon-

sin Gas, 758 F.2d 669, 674 (D.C. Cir. 1985) (quoting Virginia Petroleum Jobbers, 

259 F.2d 921, 925 (D.C. Cir. 1958)). Any requirement that Blanca pay the debt 

pending review would not be irreparable because if it prevails on review it could 

recoup its payment. As the Court has held, “[m]ere injuries, however substantial, in 

terms of money, time and energy expended in the absence of a stay are not enough. 

The possibility that adequate compensatory or other corrective relief will be avail-

able at a later date, in the ordinary course of litigation weighs heavily against a 
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claim of irreparable harm.” Id.; see also Mexichem Specialty Resins, Inc. v. E.P.A., 

787 F.3d 544, 555 (D.C. Cir. 2015)(same). 

To the extent Blanca complains in its petition of unspecified “litigating 

hardships” (Pet. at 3 n.4) and makes similar claims in its filings with the Commis-

sion (App. 20-21), those clams are vague and unaccompanied by any supporting 

documentation, such as an affidavit from a company official who could attest to 

the impact of payment of this debt on the company’s financial status. Blanca’s bare 

assertion (Pet. at 2) that “the Government’s goal appears to be to shutter a small, 

family-owned telecommunications business without hearing or proper finding of 

FCC rule violation” is based on no factual support whatever demonstrating that 

payment of this debt would in fact be likely to “shutter” its business. Moreover, the 

“hardship” of litigation ordinarily is not an injury that warrants equitable relief of 

the type sought here. See In re Murray Energy, 788 F.3d at 335 (“‘It is, of course, 

well settled, that a writ is not to be used as a substitute for appeal, even though 

hardship may result from delay.’”), quoting Schlagenhauf v. Holder, 379 U.S. 104, 

110 (1964); Morgan Drexen, Inc. v. CFPB, 785 F.3d 684, 695 n.3 (D.C. Cir. 2015) 

(litigation costs “cannot constitute irreparable injury”). 

B. Blanca Has Not Shown A Clear And Indisputable Right To Relief. 

Although Blanca states that its “right to the writ is clear and indisputable” 

(Pet. at 26), the petition does not remotely support that assertion. 

1. The determination that Blanca had received overpayments from the 

Universal Service Fund high-cost program support was made after an extensive 
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investigation and detailed audit by the FCC Inspector General, the National 

Exchange Carrier Association and the Universal Service Administrative Com-

pany,7 an investigation in which Blanca participated. See App. 2-7. Blanca does not 

directly dispute those conclusions or contend that it was not overpaid. Rather it 

claims that because the Commission has made no finding of “misrepresentation, 

false statement, concealment, obstruction, or lack of cooperation, on Blanca’s part” 

(Pet. at 27), it has “clean hands” (id. at 27) and it is thus unfair for the government 

to seek recoupment of these overpayments totaling more than $6.7 million dollars. 

However, the FCC’s lack of any finding of misconduct by Blanca, to this point, is 

irrelevant. The FCC is not seeking to impose any penalty on Blanca. Instead, the 

agency seeks only to recoup funds that were overpaid.  

2. The petition repeatedly advances the inaccurate claim that the June 2 letter 

amounted to a monetary forfeiture that should have been imposed, if at all, only 

pursuant to the requirements of Section 503 of the Communications Act, 47 U.S.C. 

§ 503, and related agency rules providing for monetary forfeitures for violations of 

the statute or agency rules. For example, Blanca asserts that this matter “appears to 

be the first time that the” FCC has “exercise[d] … a purported summary forfeiture 

authority,” and that the FCC has issued “out of the blue, a ruinous multi-million 

dollar forfeiture order while enlisting the DoJ to seek penalties totaling multi-

millions more.” Pet. at 27 ; see also Pet. at xiii, 1-4, 10, 11, 14, 17-19, 21, 29. In 

                                           
7  See n. 4 above. 
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doing so, Blanca mischaracterizes the nature of the proceeding the agency has 

brought against it.   

This matter is not a forfeiture proceeding of any kind, summary or otherwse. 

The June 2 letter, as it plainly states, was issued pursuant to 47 C.F.R. Part 1, 

Subpart O of the Commission’s rules to collect “claims owed the United States” 

arising from overpayments of high cost-support received by Blanca from the 

Universal Service Fund. Indeed, the letter begins with the bold face caption: “DO 

NOT DISCARD THIS IMPORTANT NOTICE OF A DEMAND FOR PAY-

MENT OF A DEBT OWED TO THE UNITED STATED AND ORDER OF 

PAYMENT.” See App. 1. Attachment A to the letter reproduces a chart showing 

the calculation of the claim amount based on the payments Blanca received over a 

six-year period compared with the payments to which it was entitled. App. 9. The 

letter seeks to collect the overpayment amount from Blanca – not to impose any 

monetary forfeiture. Blanca’s contention that the agency was required to follow 

forfeiture procedures in these circumstances is wholly unconnected to the facts of 

this matter.  

3.  Blanca’s contention that the FCC lacks authority to collect claims owed 

the United States pursuant to the provisions of the Debt Collection Act is likewise 

baseless. Blanca asserts that the Debt Collection Act does “not apply directly to the 

FCC” because the statute only applies to “an executive, judicial or legislative 

agency” (31 U.S.C. § 3711(a)), and the “FCC is an independent Federal regulatory 

agency” that is not “within either the executive, judicial, or legislative branches of 
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government.” Pet. at 22.8 The Seventh Circuit thoroughly considered and squarely 

rejected an identical argument made with respect to the Nuclear Regulatory Com-

mission. See Commonwealth Edison Co. v. United States NRC, 830 F.2d 610, 618-

20 (7th Cir. 1987). The court concluded that the NRC “must be an executive or 

legislative agency and nothing in the statute or its legislative history suggests that 

Congress intended to carve out a special exemption for the NRC in particular or 

the ‘independent’ agencies in general.” Id. at 619 (emphasis added). The court also 

found that “the Act explicitly authorized the Attorney General to interpret its pro-

visions,” id. citing 31 U.S.C. §§ 3711(e)(2), 3717(h), and that the Attorney 

General’s interpretation of the statute “is that it reaches independent agencies.” Id.  

In addition to the FCC and the NRC, numerous other agencies that are on 

Blanca’s list of independent regulatory agencies have also adopted regulations 

implementing the Debt Collection Acts. They include, for example, the National 

Labor Relations Board (29 C.F.R. §§ 100.601, et seq.), the Federal Trade 

Commission (16 C.F.R. § 1.110), the Federal Deposit Insurance Corp. (12 C.F.R. 

Part 313), and the Securities and Exchange Commission (17 C.F.R. Part 204). 

4. Blanca’s contention that the Commission “fail[ed] to afford procedural 

protection” to it (Pet. at 17) is primarily based on its demonstrably incorrect 

assertion that this matter is a proceeding to enforce a monetary forfeiture and that 

                                           
8  Blanca relies on a statute that lists the FCC as an “independent regulatory 

agency” for the purpose of “public printing and documents” (Pet. at 22, citing 44 
U.S.C. § 3502(5)). This provision obviously has nothing to do with whether the 
FCC is authorized to collect claims under the Debt Collection Act.  
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the Commission was required to follow statutory procedures and regulations 

related to such forfeitures. But as we have shown, this is not a forfeiture proceed-

ing, and those provisions to not apply.  

Blanca’s attempt to claim that the Commission has not complied with the 

procedures established by the Debt Collection Acts and related FCC rules (Pet. at 

19-21) ultimately relies on its erroneous claim that this is a forfeiture matter. See, 

e.g., Pet. at 18 (arguing that the limitations period relating to imposition of for-

feitures applies here notwithstanding that the Debt Collection Act (31 U.S.C. 

§ 3716(e) provides no such limitation period); Pet. at 21 (arguing that the Debt 

Collection Acts’ provisions do not permit the Commission to “ignore its own stan-

dard enforcement procedures and invoke a novel summary forfeiture proceeding 

years after the purported rule violations occurred to created a ‘debt’ for the purpose 

of imposing an offset” (emphasis added)). 

Blanca claims that the Debt Collection Acts “establish many procedural 

protections which the June 2 letter dishonors.” Pet. at 21. But it points to no 

specific provisions of those statutes or the agency’s rules with which the June 2 

letter conflicts. The Commission’s debt collection regulations contain approxi-

mately 22 pages of requirements, but Blanca cites only one section – the one that 

governs enforcement of monetary forfeitures. See 47 C.F.R. § 1.1905. As we have 

noted repeatedly, this matter does not involve a monetary forfeiture.  

The federal debt collection statutes and regulations do set out various 

procedures. For example, there are requirements that the agency provide written 
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notice of the type and amount of claim, that it provide an opportunity to inspect 

and copy records related to the claim, that it provide opportunity for review within 

the agency of the decision and that it provide an opportunity to make a written 

agreement to repay the amount of the claim. See, e.g., 31 U.S.C. §§ 3716(a); 47 

C.F.R. §§ 1.1911 – 1.1919. All of those procedures were available to Blanca. See 

App. 2-7. In addition, the Commission made clear that agency representatives “are 

available to continue settlement discussions previously started by your client’s 

attorney ….” App. 13.  

As for Blanca’s passing and unexplained assertion that “the FCC’s orches-

trated actions are a denial of Blanca’s 5th Amendment right to Due Process” (Pet. at 

2), the procedures made available to Blanca prior to the issuance of the June 2 

demand letter provided adequate process. Blanca received notice during the audits 

and investigations beginning in 2008 of the areas and subjects of the investigation. 

Blanca had the opportunity, which it used, to submit facts and argument relating to 

the subject of the investigation. Blanca also had the opportunity after issuance of 

the June 2 letter to submit argument and evidence that it did not in fact receive 

overpayments. And Blanca has had the opportunity to seek review within the 

agency by filing its pending application for full Commission review. This Court 

has held that in the debt collection context “[n]otice and a meaningful opportunity 

to challenge the agency’s decision are the essential elements of due process.” 

Amoco Production Co. v. Fry, 118 F.3d 812 819 (D.C. Cir. 1997). Blanca has been 
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afforded all the procedural protections to which a party is entitled in these circum-

stances, if not more. 

5.  Contrary to Blanca’s argument (Pet. at 23-24), the FCC’s managing 

director has delegated authority to collect debts pursuant to the agency’s rules. 

Section 5 of the Communications Act, 47 U.S.C. § 155, provides, with exceptions 

not relevant here, that “[w]hen necessary to the proper functioning of the Com-

mission and the prompt and orderly conduct of its business, the Commission may, 

by published rule or by order, delegate any of its functions … [to] an individual 

employee, including functions with respect to hearing, determining, ordering, 

certifying, reporting, or otherwise acting as to any work, business, or matter… .” 

47 U.S.C. § 155(c)(1). Among other functions that the Commission has delegated 

to its managing director pursuant to this authority, is to “perform all administrative 

determinations provided for by the Debt Collection Improvement Act ….” 47 

C.F.R. § 0.231(f); see DCIA Implementation, 19 FCC Rcd at 6545 ¶16 (adopting 

delegation rule). Blanca does not discuss that rule section or offer any explanation 

why it apparently believes that collection of claims owed the United States involv-

ing overpayments from the Universal Service Fund does not come within that dele-

gation. See Pet. at 24, 26.9 

6.  Blanca makes repeated references in the petition to the possibility of a 

suit against it under the False Claims Act. See, e.g., Pet. xi, 1, 2, 11-12, 14. But the 

                                           
9  In any event, Blanca’s delegation argument will become moot once the Commis-

sion acts on the pending application for review. 
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petition seeks in its caption “to prohibit an enforcement proceeding of the Federal 

Communications Commission.” (emphasis added). If a False Claims Act suit were 

to be filed, it would be filed by the Attorney General or her designee on behalf of 

the United States in a federal district court. See 31 U.S.C. § 3732(a). This Court 

has no All Writs Act jurisdiction to entertain a writ of prohibition against the FCC 

regarding False Claims Act issues within the authority of the Department of 

Justice. See Pet. at 1 (describing requested relief “to prevent [FCC] from proceed-

ing with … an additional $14 million false claims action threatened by the DoJ on 

behalf of the FCC”); 28 U.S.C. § 1651(a); In re Tennant, 359 F.3d 523, 527 (D.C. 

Cir. 2004) (All Writs Act confines the power to grant writs “to the issuance of 

process ‘in aid of’ the issuing court’s jurisdiction. The Act does not enlarge that 

jurisdiction.”).  
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CONCLUSION 

For the reasons set forth above, the petition should be denied. 

Respectfully submitted, 
       
      Howard J. Symons 
      General Counsel 
 
      David M. Gossett 
      Deputy General Counsel 
 

Jacob M. Lewis 
Associate General Counsel 

     
           /s/ C. Grey Pash, Jr. 
 
      C. Grey Pash, Jr. 
      Counsel 
 
      Federal Communications Commission 
      Washington, D. C.  20554 
      (202) 418-1740 
 
 
August 26, 2016 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

 
In re Blanca Telephone 
Company  
 
                           Petitioner 
 

 
 
 

     No. 16-1216 

 
 

CERTIFICATE OF SERVICE 
 

I, C. Grey Pash, Jr., hereby certify that on August 26, 2016, I electronically 
filed the foregoing FCC Opposition to Petition for Writ of Prohibition with 
the Clerk of the Court for the United States Court of Appeals for the D.C. 
Circuit by using the CM/ECF system.  Participants in the case who are 
registered CM/ECF users will be served by the CM/ECF system. 
 
 
Timothy E. Welch 
Hill & Welch 
1025 Connecticut Ave., NW #1000 
Washington, D.C. 20036 
Counsel for: Blanca Telephone Co. 

 

  

/s/ C. Grey Pash, Jr.  
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