January 9, 2020

FCC FACT SHEET"
Rural Digital Opportunity Fund
Report & Order — WC Docket Nos. 19-126, 10-90

Background: Bringing digital opportunity to Americans living on the wrong side of the digital divide
continues to be the Commission’s top priority. Without access to broadband, rural communities cannot
connect to the digital economy and the opportunities it brings for better education, employment,
healthcare, and civic and social engagement. In recent years, the Commission has made tremendous
strides toward increasing the availability of broadband to all Americans, but more work remains. This
Order would establish a new two-stage support mechanism—the Rural Digital Opportunity Fund—that
would build on the success of 2018’s CAF Phase Il auction.

What the Order Would Do:

« Establish the Rural Digital Opportunity Fund, using competitive bidding to target up to $20.4
billion over ten years to support up to gigabit speed broadband networks in areas that lack access
to 25/3 Mbps broadband service and connect the most Americans in a cost-effective manner;

» Allocate up to $16 billion in Phase | for support targeting census blocks that Commission data
show are clearly unserved by 25/3 Mbps broadband service and at least $4.4 billion in Phase 11
for unserved locations in partially served census blocks and areas not won in Phase I;

» Encourage the deployment of networks that will stand the test of time, including those providing
gigabit connections, by:

0 Increasing the minimum speed to 25/3 Mbps from the 10/1 Mbps used in the Connect
America Fund Phase Il auction;

o0 Prioritizing support for services with faster speeds and low latency;

0 Once the reverse auction hits the clearing price, allocating support in each area to the
bidder in the faster speed tier when there is more than one bid to serve that area;

* Require winning bidders in Phase | to offer the supported broadband and voice service to all
eligible homes and small businesses within the awarded areas, subsequently identified by the
Wireline Competition Bureau;

»  Prioritize support going to areas entirely lacking even 10/1 Mbps broadband as well as rural
Tribal areas.

* This document is being released as part of a “permit-but-disclose” proceeding. Any presentations or views on the
subject expressed to the Commission or to its staff, including by email, must be filed in WC Docket Nos. 19-126 and
10-90 which may be accessed via the Electronic Comment Filing System (https://www.fcc.gov/ecfs/). Before filing,
participants should familiarize themselves with the Commission’s ex parte rules, including the general prohibition
on presentations (written and oral) on matters listed on the Sunshine Agenda, which is typically released a week
prior to the Commission’s meeting. See 47 CFR § 1.1200 et seq.
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. INTRODUCTION

1. Bringing digital opportunity to Americans living on the wrong side of the digital divide
continues to be the Federal Communication Commission’s top priority. It is imperative that the
Commission take prompt and expeditious action to deliver on its goal of connecting all Americans, no
matter where they live and work. Without access to broadband, rural communities cannot connect to the
digital economy and the opportunities for better education, employment, healthcare, and civic and social
engagement it provides.

2. In recent years, the Commission has made tremendous strides toward its goal of making
broadband available to all Americans. But while the digital divide is closing, more work remains to be
done. Therefore, in this Order, we adopt the framework for the Rural Digital Opportunity Fund. It builds
on the successful model from 2018’s Connect America Fund (CAF) Phase Il auction, which allocated
$1.488 billion to deploy networks serving more than 700,000 unserved rural homes and businesses across
45 states. The Rural Digital Opportunity Fund represents the Commission’s single biggest step to close
the digital divide by providing up to $20.4 billion to connect millions more rural homes and small
businesses to high-speed broadband networks. It will ensure that networks stand the test of time by
prioritizing higher network speeds and lower latency, so that those benefitting from these networks will
be able to use tomorrow’s Internet applications as well as today’s.?

1. BACKGROUND

3. In the more than two decades since the Commission established the Universal Service
Fund pursuant to Congress’s directive, broadband has gone from being a luxury to a necessity integrated
into nearly every facet of our economy and society. For that reason, the FCC comprehensively reformed
the Universal Service Fund and Intercarrier Compensation systems to promote deployment of
communications networks to those Americans who lack access to infrastructure capable of providing high
speed broadband. In 2011, the Commission adopted a new universal service funding approach in areas
served by the incumbent local exchange carriers, known as price cap areas, through a combination of a
“new forward-looking model of the cost of constructing modern multi-purpose networks” and a
competitive bidding process.? The Commission delegated to the Wireline Competition Bureau the task of

! Letter from Senator John Thune et al., U.S. Senate, to Ajit Pai, Chairman, FCC (Dec. 9, 2019) (on file in WC
Docket No. 19-126) (emphasizing “the importance of sustainable networks that meet the needs of consumers now
and in the future™); Letter from Peter Welch et al., Members of Congress, to Ajit Pai, Chairman, FCC (Dec. 13,
2019) (on file in WC Docket No. 19-126) (requesting “further steps be taken to promote the deployment of
sustainable networks that are capable of meeting consumer demands now and into the future”).

2 Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further Notice of Proposed
Rulemaking, 26 FCC Rcd 17663, 17725, para. 156 (2011) (USF/ICC Transformation Order), aff’d sub nom. In re
FCC 11-161, 753 F.3d 1015 (10" Cir. 2014).
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developing a specific engineering cost model that would estimate, at a granular level, the support needed
to serve areas where costs are above a specified cost benchmark, but below an “extremely high-cost”
benchmark.® In 2015, following the development of the Connect America Cost Model, the Commission
provided the incumbent price cap carriers an opportunity to accept fixed support based on the Connect
America Cost Model in exchange for defined deployment obligations in each state where they were
providing service. Nine price cap carriers accepted over $1.5 billion in annual support to deploy
broadband networks serving more than 3.6 million homes and businesses by the end of 2020 in 45 states
and one U.S. territory.* In areas where the price cap carriers declined the model-based support, and for
certain other high-cost areas nationwide, support was to be allocated through the subsequent CAF Phase
Il auction,® “a competitive bidding process in which all eligible providers [were] given an equal
opportunity to compete.”® The auction yielded 103 winning bidders, with the 10-year support amount
totaling $1.488 billion and covering 713,176 locations in 45 states.” As of December 2019, the
Commission has authorized the Universal Service Administrative Company (USAC) to obligate and
disburse funding totaling about $1.2 billion over the ten-year term to support almost 550,000 locations in
45 states for which support was made available in the CAF Phase Il auction.

4. Recognizing that market realities have changed since the CAF framework was first
established in 2011, and that demand for greater speeds continues to grow, on August 2, 2019, the
Commission proposed the Rural Digital Opportunity Fund, a reverse auction that would build on the
success of the CAF 1l auction and bring broadband service to millions of Americans living in the areas
that need it most.® To that end, we proposed to adopt a budget of at least $20.4 billion over the next ten
years, to increase the minimum supported speed from 10/1 Mbps to 25/3 Mbps, to make eligible for the
auction most areas that do not have an unsubsidized provider of 25/3 Mbps broadband, and to implement
a framework that prioritizes faster broadband speeds of up to a gigabit per second.

1. DISCUSSION

5. To ensure continued and rapid deployment of broadband networks to unserved
Americans, we establish the Rural Digital Opportunity Fund, which will commit up to $20.4 billion over
the next decade to support up to gigabit speed broadband networks in rural America. We opt to allocate
this funding through a multi-round, reverse, descending clock auction that favors faster services with
lower latency and encourages intermodal competition in order to ensure that the greatest possible number
of Americans will be connected to the best possible networks, all at a competitive cost. In light of the
need to bring service both to consumers in areas wholly unserved by 25/3 Mbps, as well as those living in

31d. at 17725, paras. 156-57; see also Connect America Fund et al., WC Docket Nos. 10-90 et al., 28 FCC Rcd 5301
(WCB 2013) (adopting cost model platform); Connect America Fund et al., WC Docket Nos. 10-90 et al., 29 FCC
Rcd 3964 (WCB 2014) (finalizing cost model’s engineering assumptions and adopting inputs).

4 FCC News Release, August 27, 2015, https://www.fcc.gov/document/carriers-accept-over-15-b-support-expand-
rural-broadband; see also USF/ICC Transformation Order, 26 FCC Rcd at 17725, paras. 156-57.

5 See generally Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further Notice of
Proposed Rulemaking, 31 FCC Rcd 5949 (2016) (CAF Phase Il Auction Order and/or FNPRM); Connect America
Fund Phase 1l Auction Scheduled for July 24, 2018; Notice and Filing Requirements and Other Procedures for
Auction 903, Public Notice, AU Docket No. 17-182, WC Docket No. 10-90, 33 FCC Rcd 1428 (2018) (Auction 903
Procedures Public Notice); Connect America Fund Phase Il Auction (Auction 903) Closes; Winning Bidders
Announced; FCC Form 683 Due October 15, 2018, AU Docket No. 17-182, WC Docket No. 10-90, Public Notice,
33 FCC Rcd 8257 (WTB and WCB 2018) (Auction 903 Closing Public Notice).

8 USF/ICC Transformation Order, 26 FCC at 17732, para. 178 (2011).
7 Auction 903 Closing Public Notice, 33 FCC Rcd at 8257.

8 Rural Digital Opportunity Fund; Connect America Fund; WC Docket Nos. 10-90, 19-126, Notice of Proposed
Rulemaking, 34 FCC Rcd 6778 (2019) (Rural Digital Opportunity Fund NPRM).
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areas partially served, we will assign funding in two phases: Phase I will target those areas that current
data confirm are wholly unserved; and, Phase 11 will target unserved locations within areas that data
demonstrates are only partially served, as well as any areas not won in Phase |. By relying on a two-
phase process, we can move expeditiously to commence an auction in 2020 for those areas we already
know with certainty are currently unserved, while also ensuring that other areas are not left behind by
holding a second auction once we have identified any additional unserved locations through
improvements to our broadband deployment data collection.®

6. The Rural Digital Opportunity Fund Phase | auction will make use of many of the rules
that made the CAF Phase Il auction a success, with some exceptions to account for the passage of time
and other changed circumstances. Most importantly, in addition to the weighting of performance tiers
and latency, we will assign support in the auction’s clearing round to the bidder with the lowest weight.
After the auction, we will require Phase | support recipients to offer the required voice and broadband
service to all eligible homes and small businesses within the awarded areas, without regard to the number
of locations identified by the Connect America Cost Model (CAM), and instead as determined
subsequently by the Bureau. This approach differs from that used in the CAF Phase Il auction, which tied
the deployment and service obligations to a specific number of locations within awarded areas but
allowed the recipients to demonstrate that their obligations should be reduced (along with a corresponding
reduction in support) where there were fewer locations than the CAM specified. As discussed below, we
will use the Commission’s cost model and current data to establish initial service milestones and to
monitor interim progress, but we emphasize that Phase | bidders will be competing for support amounts to
offer service to all locations ultimately identified in an area, not just to the specific number of locations in
that area identified prior to the auction, without adjusting awarded support amounts.

A. Term of Support

7. We adopt a term of support of 10 years for the Rural Digital Opportunity Fund. We
believe that the stability of a 10-year term of support was partially responsible for the robust participation
that occurred in the CAF Phase Il auction. We expect that the same principles regarding encouraging
long-term investments and auction participation will also apply to the Rural Digital Opportunity Fund.°
Most commenters addressing this issue agree that a 10-year term of support will provide the certainty and
stability needed to encourage broadband deployment in unserved and underserved locations and attract
participation from a wide variety of participants.'* Moreover, disbursing support over a 10-year term
minimizes the impact on the contribution factor. We do not agree that adopting a 10-year term risks
funding unsustainable projects, as one commenter suggests, because we expect bidders to seek sufficient
support to build and maintain their network without an expectation of ongoing support after the 10-year
support term expires.*? Nor do we agree that bidders proposing 25/3 Mbps deployments should be
offered only a five-year term.*® First, given that bids will be weighted to prioritize faster services, we
expect bidders seeking support for the 25/3 Mbps tier will win support only in areas where higher speeds

% See, e.g., Establishing the Digital Opportunity Data Collection, Modernizing the FCC 477 Data Program, WC
Docket Nos. 19-195, 11-10, Report and Order and Second Further Notice of Proposed Rulemaking, 34 FCC 7505
(2019) (Digital Opportunity Data Collection NPRM).

10 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6783, para. 15.

11 See, e.g., Utilities Technology Council (UTC) Comments at 5; ADTRAN Comments at 3; WISPA Comments at
7.

12 See Pacific Dataport Comments at 14 (questioning whether a proposed buildout is sustainable if the Commission
needs to offer a minimum 10-year support term).

13 See Illinois Department of Innovation and Technology Comments at 7-8 (proposing accelerated deployment and a
five-year term for bidders proposing 25/3 Mbps deployments). Moreover, recipients will be required to deploy all
CAM locations within 6 years.
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are not economical, and that a five-year term may simply increase the amount sought in order to recover
the same amount of costs in a shorter timeframe. We also more generally find no benefit to having
multiple terms of support within the same program.

B. Budget

8. We adopt our proposal to establish a budget of $20.4 billion for the Rural Digital
Opportunity Fund. We also adopt our proposal to make available $16 billion for Phase I, and to make
available for Phase Il a budget based on the remaining $4.4 billion, along with any unawarded funds from
Phase 1.1* We sought comment on whether we should reassess the adequacy of the budget after the Phase
I auction.’> Although commenters generally supported the proposed budget,® several commenters
suggested that the size of the budget may be insufficient to serve all the unserved locations and supported
reassessing the adequacy of the budget after Phase 1.7 We expect $16 billion to be sufficient, given the
areas eligible for Phase I, to balance our objectives of encouraging robust competition for support below
the reserve price and closing the digital divide. We agree that it may be appropriate after the Phase |
auction, when we know the areas eligible for Phase Il and how many unserved locations will be eligible
for Phase Il within those areas, to reassess the total amount of funds available for Phase 11 and expect to
revisit this issue at that time.

C. Areas Eligible for the Phase | and Phase Il Auctions

9. The Rural Digital Opportunity Fund will target support to areas that lack access to both
fixed voice and 25/3 Mbps broadband services in two stages. For Phase I, we target census blocks that
are wholly unserved with broadband at speeds of 25/3 Mbps. For Phase Il, we target census blocks that
we later determine through the Digital Opportunity Data Collection are only partially served, as well as
census blocks unawarded in the Phase | auction.’® Because we will have an additional opportunity to seek
comment on how best to target Phase Il support as we gather more granular data on where broadband has
been actually deployed, we focus here on the areas eligible for Phase | of the auction.

10. A number of commenters support moving forward to the extent we can identify unserved
areas using existing data.’®* We agree. We currently have the tools and the data to identify census blocks
that are wholly unserved, and direct the Bureau to use the CAM with updated coverage data using the
most recent publicly available FCC Form 477 data to identify census blocks that are unserved with
broadband at speeds of at least 25/3 Mbps for the auction. The FCC Form 477 data has been criticized for
identifying partially served blocks as “served,” but we are not aware of cases in which the data have
identified as “unserved” a census block that is in fact served.?°

14 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6783-84, paras. 16-17.
151d. at 6784, para. 18.
16 See, e.g., Muscogee Comments at 1; ADTRAN Comments at 3; UTC Comments at 5.

17 See, e.g., USTelecom Comments at 34-36; CenturyLink Comments at 9; NRECA Comments at 4; U.S. Cellular
Reply at 23. Although WISPA agrees the Commission should reassess its budget after Phase I, it suggests the
proposed budget may overstate the amount of support necessary and argues the Commission should defer
establishing a budget until it finalizes its rules. WISPA Comments at 7-8.

18 Establishing the Digital Opportunity Data Collection, Modernizing the FCC 477 Data Program, WC Docket Nos.
19-195, 11-10, Report and Order and Second Further Notice of Proposed Rulemaking, 34 FCC 7505 (2019).

19 See, e.g., CenturyLink Comments at 8 (arguing that it makes sense to move forward to the extent “wholly
unserved” areas can be identified quickly using existing tools).

20 There currently is no alternative source of publicly available nationwide broadband coverage data that the
Commission could use to help ensure that support is not provided to overbuild areas where another provider already
is providing voice and broadband service meeting the Commission’s requirements.
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11. We disagree with commenters who argue that the Commission should delay the auction
until it has more granular data.?* The primary shortcomings of FCC Form 477 data do not come into play
under the two-phased framework we adopt here. Thus, we see no value in denying the benefits of
broadband to those rural Americans we know lack service because there may be other unserved
Americans living in other areas that we have not yet identified. Waiting for the availability of more
granular data before moving forward would only further disadvantage those millions of Americans that
we know do not currently have access to digital opportunity.

12. We direct the Bureau to compile a preliminary list of eligible areas for Phase | of the
Rural Digital Opportunity Fund auction using the following methodology. First, we will include: (1) the
census blocks for which price cap carriers currently receive CAF Phase Il model-based support;? (2) any
census blocks that were eligible for, but did not receive, winning bids in the CAF Phase Il auction; (3)
any census blocks where a CAF Phase 11 auction winning bidder has defaulted; (4) the census blocks
excluded from the offers of model-based support and the CAF Phase Il auction because they were served
with voice and broadband of at least 10/1 Mbps; (5) census blocks served by both price cap carriers and
rate-of-return carriers to the extent that the census block is in the price cap carrier’s territory,? using the
most recent study area boundary data filed by the rate-of-return carriers to identify their service areas and
determine the portion of each census block that is outside this service area;? (6) any unserved census
blocks that are outside of price cap carriers’ service areas where there is no certified high-cost ETC
providing service, such as the Hawaiian Homelands,? and any other populated areas unserved by either a
rate-of-return or price cap carrier; and (7) any census blocks identified by rate-of-return carriers in their
service areas as ones where they do not expect to extend broadband (as we did with the CAF Phase 11
auction).? Not included in these categories are census blocks where a winning bidder in the CAF Phase
Il auction is obligated to deploy broadband service,?” and census blocks where a Rural Broadband

21 See, e.g., U.S. Cellular Comments at 10-11; California PUC Comments at 3-5; WISPA Reply at 17-18;
Windstream Reply at 4-5.

22 We exclude areas served by price cap carriers in Alaska, Puerto Rico, and the U.S. Virgin Islands, all of which
declined model-based support and for which the Commission has already adopted other programs to close the digital
divide. See generally ACS Phase Il Service Obligations Order, 31 FCC Rcd 12086; The Uniendo a Puerto Rico
Fund and the Connect USVI Fund, 34 FCC Rcd 9109 (2019).

23 See Phase Il Auction Order, 31 FCC Rcd at 5972, para. 66 & n.133.

24 We will include those price cap areas that are currently served by a rate-of-return carrier due to a transfer of
control. See, e.g., Connect America Fund et al, WC Docket No. 10-90 et al., Order, 31 FCC Rcd 10683 (WCB
2016) (granting study area waiver to Mutual Telephone Company of Sioux Center lowa d/b/a Premier
Communications and Winnebago Cooperative Telecom Association after acquisition of Consolidated
Communications’ company in lowa (Heartland Communications Company of lowa)).

25 See Sandwich Isles Communications, Inc., WC Docket No. 10-90, Order on Reconsideration, FCC 18-172 (Jan. 3,
2019); Sandwich Isles Communications, Inc., WC Docket No. 10-90, Order, 31 FCC Rcd 12999 (2016). In 2015,
the Commission directed USAC to withhold support from Sandwich Isles Communications due to its owner being
convicted of federal tax fraud; since 2015, the Hawaiian Public Utilities Commission has not certified Sandwich
Isles Communications per section 54.314(a), making it ineligible for high-cost support.

26 See Wireline Competition Bureau Releases Updated List of Census Blocks Eligible for the Connect America
Phase Il Support and Announces Deadlines for Certain Additional Updates in Price Cap and Rate-of-Return Areas,
Public Notice, 32 FCC Rcd 4775, 4778 (2017) (citing 2016 Rate-of-Return Reform Order, 31 FCC Rcd 3087).

27 Thus, we exclude the blocks where a winning bidder in the CAF Phase |1 auction is only obligated to deploy 10/1

Mbps (less than .3% of locations in the auction). See Auction 903 Closing Public Notice, 33 FCC Rcd at 8257, para.

1. We also exclude those areas awarded CAF Phase Il support allocated through the New NY Broadband Program,

as well as the other areas of New York eligible for funding through that program. See Connect America Fund; ETC

Annual Reports and Certifications, WC Docket Nos. 10-90, 14-58, Order, 32 FCC Rcd 968 (2017) (New York

Auction Order). Any areas within a pending CAF Phase Il or New NY Broadband Program long-form application
(continued....)

6
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Experiment support recipient is obligated to offer at least 25/5 Mbps service over networks capable of
delivering 100/25 Mbps.%

13. Second, we will exclude those census blocks where a terrestrial provider offers voice and
25/3 Mbps broadband service according to the most recent publicly available FCC Form 477 data.® In
addition, we will exclude those areas awarded funding through the U.S. Department of Agriculture’s
ReConnect Program.®® Although we sought comment on whether there are any other areas that we should
include in the initial list of eligible areas, such as areas in legacy rate-of-return areas that are almost
entirely overlapped by an unsubsidized competitor, we decline to expand the list of eligible areas at this
time and instead focus Phase | on the known wholly unserved census blocks.3!

14. After compiling the preliminary list of eligible areas, the Bureau will conduct a limited
challenge process for the Rural Digital Opportunity Fund Phase | auction consistent with the process the
Bureau used for the CAF Phase Il auction.®? Because there is an inevitable lag between the time when
areas are served and the time that service is reflected in publicly available FCC Form 477 data, parties
will be given an opportunity to identify areas that have subsequently become served, and the Bureau will
have the opportunity to compare the preliminary list of eligible areas with the final list to identify any
obvious reporting errors. We do not agree with commenters who argue that a limited challenge process is
insufficient and that we should provide a “robust” challenge process to identify census blocks that are not
actually served, and thus should be eligible for Phase 1.2* We find that such a challenge process would be
administratively burdensome, time-consuming, and unnecessary. In a previous challenge process, the
Commission found that it was very difficult to prove a negative — that is, that an area was not served.*
We also note that in Phase 1, any areas that are reported as served based on our current data but are
ultimately deemed unserved will be eligible, and expect that Phase Il will occur sooner if Phase I is not
delayed by a more burdensome challenge process. We direct the Bureau to release a list and map of

(Continued from previous page)
that have not been authorized to receive support at the time the Bureau announces the final eligible areas list shall
likewise be excluded from eligibility for the Rural Digital Opportunity Fund.

28 Although much of this RBE deployment should be reflected in the FCC Form 477 data, because of the lag time
between reporting and public release of the data, and because some support terms do not end until 2021, we do not
want to fund overbuilds in these areas that will soon have better than 25/3 Mbps broadband service.

2% The Commission defines an unsubsidized competitor as a “facilities-based provider of residential terrestrial fixed
voice and broadband service that does not receive high-cost support.” USF/ICC Transformation Order, 26 FCC
Rcd at 17701, para. 103; see also 47 CFR § 54.5 (defining “unsubsidized competitor”). Whether or not a broadband
provider offers voice is based on FCC Form 477 subscription data and determined at the state level. The
subscription data are proprietary and the publicly available FCC Form 477 filers list indicates whether the filer
provides local exchange telephone or interconnected VolIP service in a state. See https://www.fcc.gov/general/form-
477-filers-state-0.

30 See U.S. Dept. of Agriculture, Rural Development Broadband ReConnect Program,
https://www.usda.gov/reconnect. We direct the Bureau to consult with the U.S. Department of Agriculture’s Rural
Utilities Service prior to publication of the final eligible areas and exclude any census blocks from eligibility for the
Rural Digital Opportunity Fund Phase | that are substantially overlapped by a ReConnect awardee as of a date
certain.

31 See December 2018 Rate-of-Return Order, 33 FCC Rcd 11945-48, paras. 183-99.

32 See Phase Il Auction Order, 31 FCC Rcd 5969-70, para. 57; Wireline Competition Bureau Releases Preliminary
List and Map of Eligible Census Blocks for Connect America Fund Phase 11, WC Docket No. 10-90, Public Notice,
31 FCC Rcd 8870 (WCB 2016) (Preliminary Phase Il Auction Areas Public Notice).

33 See NTCA Comments at 36-39, ACA Connects Comments at 19.
34 See Phase Il Auction Order, 31 FCC Rcd at 5971, para. 58.
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initially eligible census blocks based on the most recent publicly available FCC Form 477 data.* If more
recent FCC Form 477 data is available when the Commission adopts the specific procedures for the Phase
I auction, the Bureau should use the more recent data and publish a final list.3®

15. CAF Phase Il support was targeted to “census blocks where the cost of service is likely to
be higher than can be supported through reasonable end-user rates alone” by using a cost benchmark that
reflected the expected amount of revenue that could reasonably be recovered from end users.” In the
CAF Phase Il auction, we included high-cost areas where the CAM estimated the cost per location to
exceed $52.50 per month. We depart from that decision here in the Rural Digital Opportunity Fund
auction and we also will include some census blocks where the CAM suggests the costs of deployment
are below that $52.50 high-cost threshold, but deployment has nonetheless not yet occurred. When we
proposed including at least some low-cost blocks, then-current data indicated that 6.3 million locations
with costs below a $52.50 per month benchmark still lacked 25/3 Mbps broadband (including 3.4 million
locations that lacked even 10/1 Mbps broadband based on staff analysis of current FCC Form 477 data),®
suggesting that potential end-user revenue alone had not incentivized deployment despite the model’s
predictions. Therefore, to encourage deployment of high-speed broadband in rural census blocks that are
wholly unserved, we will use a lower funding threshold to include blocks where the CAM estimates the
cost per location equals or exceeds $40 per month, rather than $52.50. Although some commenters do
not agree with providing support in such lower cost areas,* we find that a modest reduction in the funding
threshold is warranted given the number of census blocks where market forces alone have been
insufficient to bring broadband to these areas.

16. To account for the unique challenges of deploying broadband to rural Tribal
communities, we will use a funding threshold of $30 per month. This approach is consistent with the
Tribal Broadband Factor established for Tribal areas for carriers that elected model-based rate-of-return
support, which used a 25% decrease compared to the $52.50 benchmark.* Because we will use a $40
benchmark for the Phase I auction, the $30 benchmark for Tribal areas reflects a 25% decrease compared
to the $40 funding threshold. Using a $30 funding threshold for census blocks in Tribal areas, in addition
to including blocks below the $40 threshold, has the effect of increasing the reserve price in all Tribal
areas by $10 per location.** Finally, to provide additional incentives in wholly unserved areas that even
lack 10/1 Mbps, we also will use a $30 per month funding threshold in these areas. A number of

3 For example, the most recent publicly available FCC Form 477 was released on September 10, 2019, and reports
deployment as of June 30, 2018.

% For the CAF Phase |1 auction, more recent FCC Form 477 data was available and the Bureau published an
updated list. See Eligible Census Block List Public Notice, 32 FCC Rcd 10381; Revised List and Map of Eligible
Census Blocks for the Connect America Phase 11 Auction (Auction 903), AU Docket No. 17-182, WC Docket No.
10-90, 33 FCC Rcd 1166 (WCB 2018) (Final Eligible Census Block List Public Notice).

37 USF/ICC Transformation Order, 26 FCC Rcd at 17728, para. 167; CAM Inputs Order, 29 FCC Rcd at 4040, para.
180.

3 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6796, para. 51.

%9 See e.g., NTCA Comments at 19 (opposing including lower-cost census blocks in Phase 1); ACA Comments at
21-22 (arguing that the Commission should hold off on lowering high-cost threshold until Phase 11).

40 Connect America Fund et al., WC Docket No. 10-90 et al, Report and Order, Further Notice of Proposed
Rulemaking, and Order on Reconsideration, FCC Rcd 11893, 11910-11, paras. 55-56 (December 2018 Rate-of-
Return Order).

41 In addition, the capped support amount in Tribal areas will be $10 higher than the capped amount in areas using a
$40 benchmark.
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commenters agree that we should prioritize these areas,* and we find that an increased reserve price
could encourage deployment in areas where rural consumers have been left behind.

D. Framework for Rural Digital Opportunity Fund Phase |

17. Consistent with the approach the Commission took in the CAF Phase 11 auction, we adopt
a general auction framework and eligibility criteria in this Order and leave the specific procedures to be
established as part of the pre-auction process, including determining auction-related timing and dates,
identifying areas eligible for support, and establishing detailed bidding procedures consistent with this
Order.

18. Auction Framework. For Phase I, we adopt a single nationwide, multi-round reverse
auction with competition within and across eligible geographic areas to identify areas that will receive
support and determine support amounts, as we did for the CAF Phase Il auction. Our experience in the
CAF Il auction demonstrates that reverse auctions allow for market forces to maximize the impact of
finite universal service resources while awarding support to those providers that will make the most
efficient use of the budgeted funds.*® Utilizing an auction mechanism will allow us to distribute support
consistent with our policy goals and priorities in a transparent manner.** An auction provides a
straightforward means of identifying those providers that are willing to provide voice and broadband at a
competitive cost to the Fund, targeting support to prioritized areas, and determining support levels that
awardees are willing to accept in exchange for the obligations we impose. Moreover, a reverse auction is
consistent with our decision to provide support to at most one provider per area.*

19. Commenters broadly support the use of a reverse auction to distribute Rural Digital
Opportunity Fund support. For example, commenters state that based on the success of the CAF Phase 11
auction, reverse auctions can be expected to produce robust deployment cost-effectively.*® The Nebraska
PSC, on the other hand, raised concerns that a reverse auction focuses on “the cheapest way to get to the
minimum speed of a given speed tier to a coverage area” rather than “focusing on robust and scalable
technology.”* We disagree. As demonstrated in CAF Phase 11, reverse auctions are the best available
tool to achieve our overall goal of closing the digital divide in a transparent and efficient manner while
maintaining fiscal responsibility and cost-effectiveness. Moreover, in most instances, CAF Phase Il
winning bidders agreed to provide a higher speed than the minimum; thus, we were able to push finite
universal service support to many more locations at a much lower cost and higher speeds. We therefore
maintain that a reverse auction is the most efficient means of awarding Rural Digital Opportunity Fund
support, consistent with our goal of supporting the buildout of the best possible networks in the most cost-
effective manner possible.

20. Similar to the CAF Phase Il auction, we adopt an auction design in which bidders

42 See, e.g., Pennsylvania PUC Comments at 17; WISPA Comments at 30-31, Colorado Broadband Office Reply at
2.

43 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1431, para. 2.
44 Phase Il Auction Order, 31 FCC Rcd at 5978-79, para. 88.
45 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1493, para. 200.

46 See, e.g., CPUC Comments at 8 (stating that “the reverse auction process has proven to produce more robust
higher speed networks at lower deployment costs”); UTC Comments at 7 (agreeing with the Commission “that such
an auction will help to promote efficient bidding, which should result in bids that significantly beat the budget,
similar to what happened in CAF 11”); Muscogee Comments at 2 (stating that it supports using a substantially
similar reverse auction format as was used in CAF Phase I1); WISPA Comments at 9 (supporting the Commission in
“retain[ing] the same basic nationwide, multiple-round, descending clock auction design. . . [t]here is no reason for
the Commission to depart from its proposal.”).

47 Nebraska PSC Comments at 5.
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committing to different performance levels will have their bids weighted to reflect our preference for
higher speeds, greater usage allowances, and lower latency. However, in addition to the weights for each
performance tier and latency combination adopted below, we adopt bid processing procedures specific to
the “clearing round” of the Rural Digital Opportunity Fund Phase I auction.*® In the clearing round, the
bidding system will take into account the combined performance tier and latency weight when assigning
support to bidders competing for support in the same area at the base clock percentage.® Among other
modifications to the procedures used in the CAF Il auction, the bidding system will assign support to the
bidder with the lowest performance tier and latency weight instead of, as was done in the CAF Il auction,
carrying forward all bids at the base clock percentage for the same area for bidding in additional clock
rounds.® Bidding for an area will only occur in additional clock rounds after the clearing round if two or
more bids were submitted with the same lowest performance tier and latency weight.

21. In the CAF Il auction, the Commission adopted an auction that considered all bids
simultaneously, “so that bidders that propose to meet one set of performance standards will be directly
competing against bidders that propose to meet other performance standards.”®* In the Rural Digital
Opportunity Fund auction, we will continue to accept bids committing to different performance levels. In
Phase I, however, once the budget has cleared, we will prioritize bids with lower tier and latency weights,
thereby encouraging the deployment of networks that will be sustainable even as new advancements are
made and which will be capable of delivering the best level of broadband access for many years to come,
all while keeping funding within the Phase | budget.5? Although this approach could result in less intra-
area competition after the clearing round in some areas, the auction will have selected the best possible
service, at a competitive level of support, for the same number of consumers living in those areas, and this
will result in more rapid and efficient funding for such deployment.® In other words, our goal to close
the digital divide is balanced against our goal to support the deployment of future-proof networks by this
auction.>* Overall, we do not expect this approach to adversely impact competition.%® We still will accept
competitive bids proposing to offer performance that meets or exceeds the minimums at each

8 The budget is said to clear in the first round in which an estimated aggregate cost of bids at the current round’s
base clock percentage is less than or equal to the budget. This round is referred to as the “clearing round.”

49 See, e.g., Conexon Comments at 8; Mississippi PSC Comments at 2; NRECA Comments at 9-10; Verizon
Comments at 6; ILSR Comments at 2; NTCA Reply at 5; Corning December 20, 2019 Ex Parte Letter at 1.

%0 Details of the specific processing mechanism, as well as any associated changes to bidding procedures required
based on this decision, will be considered during the pre-auction process.

51 Phase Il Auction Order, 31 FCC Rcd at 5977, para. 84.

52 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6783, para. 15 (encouraging companies to “make the
necessary long-term investments to build robust, future-proof networks™), and 6786, para. 25 (“recognizing that
terrestrial fixed networks may serve as a backbone for 5G deployments”).

53 NRECA Comments at 9-10 (arguing awarding support to the lowest weight “does not affect the inter-area
competition that drives the bidding until the budget clears”); Verizon Comments at 6 (arguing “the benefits of
supporting the deployment of scalable, low-latency terrestrial broadband infrastructure outweigh the value of any
further price competition from high-latency tier bidders”); NTCA Reply at 5 (arguing “the Commission would
connect just as many Americans as it would if the auction were to continue thereafter — the only difference being
that, with this approach, the Commission would [be] ensuring the best possible networks are built to the same
number of locations for the available budget™).

54 But see, ACA Connects Reply at 12 (arguing the Commission should prioritize “the most efficient allocation” of
support); Letter from Tom Stroup, President, Satellite Industry Association, to Marlene Dortch, Secretary, FCC
(filed Jan. 7, 2020) (arguing the Commission should select “the most efficient provider” to serve each area).

55 |etter from Matthew T. Murchison, Counsel for Viasat, Inc., to Marlene H. Dortch, Secretary, FCC, at 2 (filed
Dec. 20, 2019) (noting that 99.99% of locations won by Viasat had no competing terrestrial bids in the clearing
round).
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performance tier and latency, but once the auction has identified those bids that are within the Phase |
budget, we will prioritize selection of bidders that propose to offer the highest speeds, most usage, and
lowest latency for each area.

22. We also adopt the same general competitive bidding rules, which allow for the
subsequent determination of additional, specific final auction procedures based on additional public input
during the pre-auction process, and the Commission will apply as appropriate any modifications to those
rules that it may adopt.%® Those competitive bidding rules, together with the additional rules we adopt
today, will establish Rural Digital Opportunity Fund winning bidders’ performance obligations, eligible
areas, and post-auction obligations and oversight.>” As it typically does for Commission auctions, the
Commission will seek further comment on auction procedures at a future date, so we do not address the
comments in this Order that speak to those issues.%® A number of commenters propose specific changes
to the auction that would be better evaluated during the process to develop detailed auction procedures.5®

23. Reserve Prices. Consistent with the CAF Phase Il auction procedures, we will use the
CAM to establish area-specific reserve prices.®® We make several adjustments to the Commission’s
approach in the CAF Il auction to include some unserved areas that were excluded from the CAF Phase Il
auction and to potentially provide additional funding to extremely high-cost areas.5* Specifically, we
conclude it is appropriate to reduce the high-cost support threshold to $40 per location. We also increase

%647 CFR § 1, Subpart AA. In the Phase Il Auction Order, the Commission provided some basic guidance on
choosing an auction design furthering its objectives for CAF Phase 1l competitive bidding. See, e.g., Phase Il
Auction Order, 31 FCC Rcd at 5975-5977, para. 82-85. See also Auction 903 Procedures Public Notice, 33 FCC
Rcd at 1493-1512, paras. 199-288.

57 See, e.g., U.S. Cellular Reply at 22, n.67 (asserting that it agrees with USTelecom’s argument that “[i]t is essential
for the Commission to set clear obligations and rules for auction winners in advance of the auction”); Windstream
Reply at 13 (encouraging the Commission to set clear and certain service requirements in advice of the auction so
that providers can formulate their bids); see also Frontier Reply at 13 (stating that access to additional CAF Auction
information would allow for meaningful comment on RDOF design and rules).

58 See Auction 903 Procedures Public Notice, 33 FCC Rcd 1428 (2018).

59 Several parties commented that rules affecting eligibility and activity should be more stringent to avoid behavior
that is arguably anti-competitive. See, e.g., Viasat Comments at 28-29 (recommending the Commission specify
eligibility by area, rather than by state to prevent “insincere bids in the pre-clearing rounds”); Centurylink Reply at
5, Viasat Comments at 28 (each recommending the Commission prohibit bids by a single bidder that exceed the total
Rural Digital Opportunity Fund budget); USTelecom Reply at 29-30, Appendix A (recommending modification to
the information rule to avoid switching bids only intended to gather information on level of competition).
Windstream Comments at 20, AT&T Reply at 16, n.70 (each recommending capping the total amount that a
provider can bid based on the provider’s annual revenues or its customer base); but see WISPA Reply at 39-40
(arguing capping bids based on annual revenues is anti-competitive and short-sighted). Commenters also suggested
other modifications to bid processing procedures, including USTelecom Reply at 29-30, Appendix A
(recommending the auction freeze clock prices for uncontested areas in package bids after the budget clears); see
also UTC Reply at 5 (on an additional weighting factor); Viasat Reply at 23-24 (suggesting that weights be applied
by multiplying the amount of the bid by a decimal value rather than by subtracting the weight). Finally, several
parties asserted that the Commission should adopt procedures to ensure that a greater share of the budget is assigned
under the auction. See, e.g., Conexon Comments at 6; Adtran Reply at 1-2, n.2-5; CenturyLink Reply at 4; Viasat
Comments at 27.

60 See 47 CFR § 1.21003(c)(3). The Commission has the discretion to establish reserve prices, and prior to the
auction, can establish those reserve prices, separate and apart from any maximum opening bids, and may elect
whether or not to disclose those reserves; see also Auction 903 Procedures Public Notice, 33 FCC Rcd at 1495,
para. 210.

51 We will set the reserve prices based on the recent A-CAM offering to rate-of-return carriers. See December 2018
Rate-of-Return Order, 33 FCC Rcd at 11900, para. 20.
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the per-location support cap to $212.50.62 This approach will add additional locations above the new
threshold and increase inter-area bidding. Finally, we will prioritize areas entirely lacking 10/1 Mbps and
Tribal areas by further lowering the funding threshold for such areas by 25%.5

24. The reserve price in each wholly-unserved, eligible census block will be equal to the
average per-location cost of deploying and operating a network (as calculated by the CAM)® above the
$40 support threshold and up to the per-location support cap of $212.50, multiplied by the number of
locations in the block.% Lowering the support threshold from $52.50 to $40 per locations will provide
support to unserved areas in which the CAM may be understating costs, while still being cognizant about
not offering support in areas market forces alone are likely to extend broadband. The Commission
previously determined that a CAM-calculated average per-location cost of $52.50 reflected an appropriate
line between areas requiring support and those where market forces would be sufficient.®® Where some
areas have not yet seen unsubsidized deployment of broadband networks, it could be an indication that the
assumptions underlying the CAM do not always reflect the reality facing service providers, and we now
conclude it is appropriate to revisit the high-cost threshold. Likewise, we increase the per-location
support cap to ensure that the highest-cost areas, many of which did not receive winning bids in the CAF
Il auction, will see sufficient interest from bidders in the Rural Digital Opportunity Fund. Thus, we will
set the reserve price based on a lower support threshold of $40 for all areas and raise the per-location
support cap from $146.10 to $212.50, ultimately helping promote participation and competition in the
Rural Digital Opportunity Fund Phase I auction.®’

25. Our goal with this auction is to target support and provide incentives to serve areas that
are known to currently lack service at speeds of at least 25/3 Mbps. Whereas the CAF Phase Il auction
targeted support to high-cost areas where the incumbent price cap carrier declined the offer of model-
based support and extremely high-cost areas nationwide, here we expand our focus to include certain
areas that remain unserved despite being identified by the CAM as lower cost. As we stated in the
NPRM, the new lower support threshold of $40 will ensure that only census blocks above the new support

62 The CAM contains two modules. The first is a cost module that calculates costs for all areas of the country. The
second module of CAM is the support module, which calculates the support for each area based on those costs, or, in
this case, the reserve price allocation. In the CAF Phase Il auction, the Commission capped the amount of support
per location provided to extremely high-cost census blocks. CAF Phase Il Auction Order, 31 FCC Rcd at 5979,
para. 90. We therefore decline WVBC’s suggestion that instead of the high-cost and extremely high-cost
thresholds based on the CAM, the Commission instead should base the threshold on affordability benchmarks using
the Median Household Income from the U.S. Census Bureau’s most recent American Community Survey data,
when the Commission already has a robust cost model that calculates both the cost to deploy and includes certain
revenue assumptions. See WVBEC Comments at 9-10.

8 Wireline Competition Bureau Announces Alternative Connect America Cost Model 11 Support Amounts Offered to
Rate-of-Return Carriers to Expand Rural Broadband, WC Docket No. 10-90, Public Notice, 34 FCC Rcd 2868
(WCB 2019).

84 Several commenters support using the CAM to determine reserve prices. See, e.g., ACA Connects Comments at
23-24; Muscogee Comments at 7-8; NRECA Comments at 12; NTCA Comments at 18; UTC Comments at 16. But
see USTelecom Comments at 9 (arguing that the CAM is out of date because the location counts have changed).

8547 CFR § 1.21003(c)(3).
% December 2018 Rate-of-Return Order, 22 FCC Rcd at 11898, 11900, paras. 14, 20-22.

57 See also NRECA Comments at 11 (stating “[t]he increase in the extremely high cost threshold is important for
census blocks and bidding areas having a blend of high cost and extremely high cost locations.”). Verizon disagrees
with increasing the per-location support cap for extremely high-cost areas, arguing as it would limit the reach of the
program by spending more support on fewer locations that are more expensive to serve. Verizon Comments at 10.
But see NCTA Reply at 8-9 (disagreeing with Verizon that the Commission should limit the amount of support
available for the most expensive to serve parts of the country).
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threshold will be eligible for the auction.®® Buckeye Hills Regional Council asserts that the Commission
should lower the cost threshold to $20 for difficult to serve parts of the country such as Appalachia.5®
However, lowering the threshold any further than $40 would provide more support than needed and many
locations could be included that are more likely to be served without universal service support.

26. Certain commenters oppose including unserved low-cost census blocks in Phase I of the
auction,™ raising concerns that the auction would shift funding to more densely populated areas at the
expense of more rural consumers and census blocks.™ We note that these areas remain unserved, despite
being identified as low cost by CAM more than five years ago. Moreover, we are lowering the support
threshold in all eligible census blocks, thereby increasing reserve prices (and potentially available
support) throughout. We decline to adopt NCTA’s proposal to reduce the cost threshold only to account
for the costs of upgrading an already deployed network capable of providing 10/1 Mbps to one capable of
providing 25/3 Mbps,” to “ensure the . . . fund does not . . . pay more than necessary to serve these
areas.”’”? We disagree. NCTA’s approach focuses on areas that already have 10/1 Mbps but not 25/3
Mbps and presumes that the existing provider would be the auction winner. While an existing provider
should in many cases be able to seek less support from the auction in order to upgrade existing facilities,
it may ultimately be more efficient for a new provider to serve that same biddable unit with new facilities,
in addition to serving neighboring areas that lack 10/1 Mbps broadband services.

217. We also adopt our proposal in the NPRM to prioritize census blocks that lack 10/1 Mbps
over eligible census blocks that have 10/1 Mbps service, but lack service at 25/3 Mbps based on Form
477 data. Specifically, we accomplish this by reducing the support threshold for such census blocks by an
additional 25% to $30, which will have the effect of raising the support cap for these blocks to $222.50.
Some commenters support prioritizing areas that lack 10/1 Mbps and some suggest the reserve prices in
such areas should be increased to incentivize bidders in those areas.” USTelecom opposes focusing first
on areas that lack 10/1 Mbps stating that it would be difficult to implement *“absent mapping” and due to
ongoing CAF Phase 11 deployment.”™ Pacific Dataport objects to a 10/1 Mbps prioritization and argues it
is a “desperate attempt to force-fit a terrestrial solution whether or not the economics make sense.””® We

8 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6798, para. 57.

% See Buckeye Hills Council Comments at 15. See also ITTA Comments at 13-14 (asserting that the Commission
should set the reserve price based on a $30 eligibility threshold incentivizing providers to include these unserved
census blocks in their bids, reflecting a more realistic view of take rates, for 25/3 in rural areas).

0 See ACA Comments at 18 (stating that the Commission should “only consider lowering the high-cost threshold in
later rounds to provide funding to areas where potential end-user revenue alone has not sufficiently incentivized
deployment.”); NTCA Comments at 19 (recommending against including low-cost census blocks in Phase | of the
auction).

1 See NTCA Comments at 19, 33-34.
2 See NCTA Comments at 3-4.

3 Geolinks Comments at 2-3 (stating that supporting the idea of higher reserve prices and/or additional bidding
credits for areas that entirely lack 10/1 Mbps or better fixed service and would support a separate auction phase to
encourage rapid deployment in these areas); NCTA Comments at 2-3 (suggesting that the Commission increase the
reserve price by a certain percentage to encourage providers to bid in areas that lack 10/1 Mbps); UTC Comments at
16 (supporting prioritizing areas that entirely lack 10/1 Mbps or better fixed service, increasing the reserve price by
10% for these areas); PennPUC Reply at 6 (stating that it is imperative that the Commission ensure that areas
lacking 10/1 Mbps service will be prioritized and supports a 10% increase in the reserve price for these areas).

74 USTelecom Comments at 43. Other commenters also oppose prioritizing 10/1 Mbps. See, e.g., NTCA Comments
at 19 (urging the Commission to “refrain at this time from increasing the reserve price to funnel support specifically
toward areas that appear to be lacking 10/1 Mbps broadband.”).

75 Pacific Dataport Comments at 16.
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disagree with both commenters. As stated above, we have the data to identify census blocks that are
wholly unserved by broadband speeds of at least 10/1 Mbps and are not aware of cases where Form 477
data have identified as “unserved” a census block that is in fact served.” One of the Commission’s goals
in this proceeding is to provide incentives to serve locations that lack any terrestrial option. Prioritizing
areas that lack 10/1 entirely is consistent with our statutory mandate that such services are deployed to
areas lacking broadband and makes sure this auction does not leave on the wrong side of the digital divide
those areas lacking even basic broadband access.”

28. For Tribal areas, we similarly adopt the Tribal Broadband Factor as a 25% decrease, to
$30, of the support threshold applied to Tribal areas.” More specifically, with regard to census blocks
located within the geographic area defined by the boundaries of the Tribal land,™ all eligible census
blocks for which the CAM-derived cost is more than $30 will be included in the auction, and the reserve
price for such blocks will be the CAM-derived cost minus $30, up to a per-location support cap of
$222.50. We recognize the difficulty Tribal lands have faced in obtaining broadband deployment, and by
incorporating this Tribal Broadband Factor, we seek to incentivize network buildout to ensure that Tribal
Nations and their members obtain access to advanced communications services.®’ The record before us
provides ample support for adopting a 25% decrease of the cost benchmark to incentivize Rural Digital

76 See supra para. 10.

747 U.S.C. § 254(b). The Universal Service Fund’s goal is that “access to advanced telecommunications and
information services should be provided in all regions of the Nation.”

78 With this, we conclude our statutory obligation to complete a proceeding to address unserved Tribal areas by
September 2020. See Consolidated Appropriations Act, 2018, Pub. L. No. 115-141, Div. P—RAY BAUM'’S Act of
2018, § 508(a)(1), 132 Stat. 348, 1095-96 (2018) (RAY BAUM’S Act of 2018) (directing the Commission to
conduct a proceeding to address unserved Tribal areas); see also Report on Broadband Deployment in Indian
Country, Pursuant to the Repack Airwaves Yielding Better Access for Users of Modern Services Act of 2018
(CGB/WCB/WTB rel. May 1, 2019), available at https://docs.fcc.gov/public/attachments/DOC-357269A1.pdf
(Tribal Broadband Report); Wireline Competition Bureau Announces Alternative Connect America Cost Model |1
Support Amounts Offered to Rate-of-Return Carriers to Expand Rural Broadband, WC Docket No. 10-90, Public
Notice, DA 19-372 (WCB 2019).

7 Consistent with past precedent in the high-cost program, “Tribal lands” include any federally recognized Indian
tribe’s reservation, pueblo or colony, including former reservations in Oklahoma, Alaska Native regions established
pursuant to the Alaska Native Claims Settlements Act (85 Stat. 688), and Indian Allotments, as well as Hawaiian
Home Lands—areas held in trust for native Hawaiians by the state of Hawaii, pursuant to the Hawaiian Homes
Commission Act, 1920, Act July 9, 1921, 42 Stat. 108, et seq., as amended. See USF/ICC Transformation Order,
26 FCC Rcd at 17711, n.197. This definition was adopted in that Order for purposes of the comprehensive reforms
adopted to the high-cost program. Id. It was also used for the Tribal Mobility Fund Phase I. Id. at 17819-20, paras.
481-483. Carriers serving Alaska Native regions will not be eligible to obtain additional support under the measures
adopted today, however, because the Commission has already established a separate plan tailored to meet the needs
of carriers serving Alaska. See Alaska Plan Order, 31 FCC Rcd at 10139 (2016). See Lifeline & Link Up Reform &
Modernization, WC Docket Nos. 11-42, 09-197, 10-90, Second Further Notice of Proposed Rulemaking, Order on
Reconsideration, Second Report and Order, and Memorandum Opinion and Order, 30 FCC Rcd 7818, 7903, para.
257 (2015).

80 See CAF Phase 11 Auction Order, 31 FCC Rcd at 6026, para. 225. See also Statement of Policy on Establishing a
Government-to-Government Relationship with Indian Tribes, Policy Statement, 16 FCC Rcd 4078, 4080-81 (2000).
See also Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45, Twelfth Report and Order,
Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 FCC Rcd 12208, 12212-15,
paras. 4-11 (2000 Tribal Order); see generally Improving Communications for Native Nations, CG Docket No. 11-
41, Notice of Inquiry, 26 FCC Rcd 2672 (2011) (Native Nations NOI) (reviewing Commission actions regarding
Native Nations).
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Opportunity Fund participants to bid on and serve rural Tribal census blocks.8 A Tribal Broadband
Factor will attach to the eligible Tribal areas, and thus reflect the additional cost of serving Tribal lands.82

29. Bidding Credits. We decline to adopt bidding credits for offsetting bidding weights or
committing to certain buildout requirements, as proposed by some bidders.® Adopting bidding credits to
reward bidders for simply having met prior regulatory obligations, for example, would be contrary to the
competitive nature of the auction, and, could ultimately reduce the potential reach of the Rural Digital
Opportunity Fund. While we decline to adopt a Tribal bidding credit, above, we have incorporated into
the reserve prices for Tribal lands a Tribal Broadband Factor,8 similar to what the Commission
previously incorporated into the recent offer of model-based support to rate-of-return carriers serving
Tribal lands, which will reflect the higher costs unique to deploying service on Tribal lands that may not
otherwise already be included in the CAM, and satisfy our goal of bridging the digital divide.®

30. Minimum Geographic Area for Bidding. We conclude that the minimum geographic area
for bidding will be no smaller than a census block group, as identified by the U.S. Census Bureau,
containing one or more eligible census blocks.®® As we determined in the CAF Phase Il Procedures PN,
using census block groups ensures that all interested bidders, including small entities, have flexibility to

81 See, e.g., Muscogee Comments at 8-9 (stating that it supports prioritizing areas where broadband is significantly
lacking, and support should be particularly geared to Tribal lands); Sacred Wind Comments at 9 (asserting that it
supports the Tribal Broadband Factor to assist with the “unique challenges of deploying to rural Tribal
communities”); WTA Comments at 22 (agreeing that the Commission should implement the Tribal Broadband
Factor); NTTA Reply at 4, n.11-12 (asserting that the “[Tribal Broadband Factor] will serve to enhance the
opportunities for carriers serving Tribal areas to participate in the auctions and, presumably, bring broadband
services to areas currently lacking access.”); see also CPUC Comments at 10 (expressing support for a 35% bidding
credit for rural Tribal areas); CEFT Comments at 15-16 (supporting a Tribal bidding credit between 25 percent and
50 percent for less densely populated Tribal lands); Milan Mitra Express Comment (stating that the Rural Digital
Opportunity Fund should carve out some of its funding for reservations); UTC Comments at 16 (asserting that it
supports a 25% bidding credit for rural Tribal areas); Navajo Nation Reply at 8-9 (asserting that a 35 percent Tribal
bidding credit is necessary for Tribal lands).

82 See Internet Society Comments at 4 (asserting that an issue with the bidding credit process is that it “may allow
non-Tribal carriers to work with a tribe to provide services without any explicit guarantee of Tribal partnership.”).

8 See, e.g., Viasat Comments at 28 (stating that “the Commission could also consider a mechanism that would
credit bidders for coverage in a manner that could offset penalties associated with speed and latency.”); WISPA
Comments at 15 (asserting that “the Commission could award a bidding credit to a bidder that agrees to accelerated
buildout”); WTA Comments at 6-7 (proposing the grant of a substantial 25% RDOF bidding credit to existing CAF
support recipients that have met their build-out requirements under the current support mechanism). But see ACA
Connects Reply at 13 (opposing WTA’s proposal of 25% bidding credit for incumbent model-based price cap
carriers as it contradicts the auction’s competitive bidding goals); NCTA Reply at 4-5 (asserting that it does not
support WTA’s preferential treatment proposal of a 25% bidding credit for incumbent LECs) and Windstream Reply
at 11 (disagreeing with WISPA that bidding credits could be given to bidder agreeing to accelerate buildout).

84 See CPUC Comments at 10 (supporting a 35% bidding credit for rural Tribal areas); CEFT Comments at 15-16
(supporting a Tribal bidding credit between 25% and 50% for less densely populated Tribal lands); UTC Comments
at 16 (supporting a 25% bidding credit for rural Tribal areas); Navajo Nation Reply at 8-9 (asserting that a 35%
Tribal bidding credit is necessary for Tribal lands). But see Internet Society Comments at 5 (asserting that an issue
with the bidding credit process is that it “may allow non-Tribal carriers to work with a tribe to provide services
without any explicit guarantee of Tribal partnership”).

8 See Wireline Competition Bureau Announces Alternative Connect America Cost Model 11 Support Amounts
Offered to Rate-of-Return Carriers to Expand Rural Broadband, WC Docket No. 10-90, Public Notice, 34 FCC Rcd
2868 (WCB 2019).

8 A census block group is a cluster of census blocks having the same first digit of their four-digit identifying
numbers within a census tract.
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design a network that matches their business model and the technologies they intend to use.®’
Nevertheless, as the Commission did in the CAF Phase Il auction, we reserve the right to select census
tracts, or other groupings of areas, when we finalize the auction design if necessary to limit the number of
discrete biddable units.® While some commenters support bidding based on eligible census blocks,® we
decline to adopt individual census blocks as the minimum geographic area for bidding because of the
significantly larger number of eligible census blocks, increasing the complexity of the bidding process
both for bidders and the bidding system and minimizing the potential for broad coverage by winning
bidders.®® Furthermore, using census blocks as the minimum geographic area could create more
challenges for providers in putting together a bidding strategy that aligns with their intended network
construction or expansion.®

E. Deployment Obligations
1. Public Interest Obligations

31. We adopt technology-neutral standards for voice and broadband services supported by
the Rural Digital Opportunity Fund, based on our experience in the CAF Phase Il auction and its success
in awarding support to a variety of service providers to deploy broadband in unserved rural areas, and
consistent with long-standing Commission policy.%? Specifically, we will permit bids in four performance
tiers, and for each tier will differentiate between bids that would offer either low or high latency service.
The Minimum performance tier means 25/3 Mbps with a usage allowance that is the greater of 250 GB
per month or the average usage of a majority of fixed broadband customers as announced by the Bureau
on an annual basis;®*® the Baseline performance tier means 50/5 Mbps speeds with a 250 GB monthly

87 Many commenters support the use of census blocks groups as an appropriate minimum bidding unit for the Rural
Digital Opportunity Fund. See, e.g., ITTA Comments at 6-7; NTCA Comments at 16-18; NRECA Comments at 12;
Sacred Wind Comments at 2; ILSR Reply at 10; GVNW Reply at 4-5; NTCA Reply at 23; WISPA Reply at 22,
n.57. Phase Il Auction Order, 31 FCC Rcd at 5979, para. 89. See also Geolinks Comments at 8-9 (supporting the
idea of a larger geographic unit such as census tracts).

8 Phase Il Auction Order, 31 FCC Rcd at 5979, para. 89. See also Geolinks Comments at 8-9 (supporting the idea
of a larger geographic unit such as census tracts).

8 See, e.g., UTC Comments at 7-8 (stating that establishing a smaller bidding unit will help promote competition
and “provide a more level playing field for smaller entities to bid against larger entities”); ACA Comments at 3, 5,
9-12 (stating that census block bidding “would further maximize participation by service providers, increasing
competition and the overall cost-effectiveness of the program”); Internet Society Comments at 3 (arguing that
“[1Targer geographic units may make it more difficult for small and rural providers to apply for funding because they
may have less specific broadband access data.”); Navajo Nation Reply at 5 (stating that the Commission should use
“the smallest manageable areas to auction,” which will help focus on “truly unserved areas”); Windstream Reply at
9-11 (asserting that census blocks would maximize auction participation and network deployment to unserved
areas); WTA Reply at 14-15 (stating that it supports “census blocks because they are more likely to encourage small
existing broadband service providers to bid for areas on the edges of their existing service territories.”).

% See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1436-1437, para. 18. But see UTC Comments at 8
(asserting that the auction software should be capable of allowing bidders to bid for census blocks).

% See Phase Il Auction Order, 31 FCC Rcd at 5979, para. 89

92 Federal-State Joint Board on Universal Service, Report and Order, CC Docket No. 96-45, 12 FCC Rcd 8776,
8799-8803, paras. 43-51 (adopting universal service principles identified in section 254(b) of the Act and the
additional principle of competitive neutrality, which includes technological neutrality) (Universal Service First
Report and Order) (subsequent history omitted).

9 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6785-86, para. 23; see also WCB and OEA Announce
Results of 2020 Urban Rate Survey for Fixed Voice and Broadband Services, Posting of Survey Data and
Explanatory Notes, and Required Minimum Usage Allowance for Eligible Telecommunications Carriers, WC
(continued....)
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usage allowance or a monthly usage allowance that reflects the average usage of a majority of fixed
broadband customers as announced by the Bureau on an annual basis, whichever is higher;® the Above-
Baseline performance tier means 100/20 Mbps speeds with 2 TB of monthly usage; and the Gigabit
performance tier means 1 Gbps/500 Mbps speeds with a 2 TB monthly usage allowance. We adopt 250
GB as the minimum monthly usage allowance for the Baseline performance tier rather than the 150 GB as
proposed because based on Measuring Broadband America October 2018-September 2019 usage data, the
average monthly usage for fixed broadband customers is 251.45 GBs per month.%

32. Low or high latency bids will be required to meet the same latency requirements as the
CAF Phase Il auction high and low latency bidders. Low latency means 95% or more of all peak period
measurements of network round trip latency are at or below 100 milliseconds,® and high latency means
95% or more of all peak period measurements of network round trip latency are at or below 750
milliseconds and a demonstration of a score of 4 or higher using the Mean Opinion Score with respect to
voice performance.¥

33. We maintain a Minimum performance tier for the Rural Digital Opportunity Fund but
increase the speed from 10/1 Mbps to 25/3 Mbps. In the CAF Phase Il auction, winning bids in a
Minimum performance tier, which required only 10/1 Mbps broadband, covered less than 1% of locations
awarded support. The record generally supports eliminating the 10/1 Mbps performance tier.®® Although
Navajo Nation and the NNTRC request that the Commission establish a 10/1 Mbps bidding tier for Indian
Country because costs of deploying 25/3 Mbps on reservations may discourage bidders, they provided no
specific, detailed information about differences in cost.®® Moreover, allowing another performance tier
only in certain areas would complicate the bidding system and we believe the Tribal Broadband Factor
will be sufficient to increase support on Tribal lands and incent providers to bid on Tribal lands.

34. Some commenters argue that a Baseline tier of 25/3 Mbps is too low and the Commission
should establish a higher speed tier as the minimum eligible for the auction, or that bidders proposing
25/3 Mbps should be required deploy to all locations in three years and receive only five years of
support.i® Although we have a preference for higher speeds, we recognize that some sparsely populated

(Continued from previous page)
Docket No. 10-90, Public Notice, DA 19-1237, at 4 (WCB rel. Dec. 5, 2019) (2020 Urban Rate Survey Public
Notice) (announcing minimum usage allowance of 250 GB).

% Letter from John Badal, Sacred Wind, Steve Coran, WISPA, Mary Henze, AT&T, Ted Osborn, Nextlink, Michael
Saperstein, USTelecom, Nicole Tupman, Midco, Thomas Whitehead, Windstream, to Marlene H. Dortch, Secretary,
FCC (Dec. 13, 2019) (50 Mbps Tier Coalition Ex Parte).

% See 2020 Urban Rate Survey Public Notice at 2; RDOF NPRM, 34 FCC Rcd at 6785, para. 23.
% Phase Il Auction Order, 31 FCC Rcd at 5960, para. 29.

9 1d. at 5960-61, para. 30; Connect America Fund, WC Docket No. 10-90, Order, 33 FCC Rcd 6509, 6525-26,
paras. 44-46 (WCB/WTB/OET 2018) (CAF Performance Measurements Order); Connect America Fund, WC
Docket No. 10-90, Order on Reconsideration, FCC 19-104, paras. 27-38 (Oct. 31, 2019).

% See, e.g., Muscogee Comments at 3; Big River Communications Comments at 2, California Internet d/b/a
Geolinks Comments at 2; UTC Reply Comments at 5 (recommending increasing baseline tier to 100/20 Mbps);
Institute for Local Self-Reliance Comments at 3 (arguing that the minimum proposed speed of 25/3 Mbps is too
low); FiberRise Reply Comments at 3 (arguing 25/3 Mbps networks will be “woefully obsolete”).

% Navajo Nation and NNTRC Comments at 7-8.

100 See, e.g., llinois Department of Innovation and Technology Comments at 4-8 (arguing minimum should 100/20
Mbps or accelerated deployment if Commission retains 25/3 Mbps); UTC Comments at 9-10 (recommending
increasing Baseline performance tier to 100/20 Mbps and Above Baseline to 250/50 Mbps); Institute for Local Self-
Reliance Comments at 3 (arguing Baseline should be closer to what Canada has adopted at 50/10 Mbps); WTA
Comments at 10-11 (recommending evolving baseline tier of 25/3 Mbps years 1-5, and 50/6 Mbps, years 6-10).
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areas of the country are extremely costly to serve and providers offering only 25/3 Mbps may be the only
viable alternative in the near term.°* Accordingly, we decline to raise the required speeds in the
Minimum tier and we are not persuaded that bidders proposing 25/3 Mbps should be required to build out
more quickly or have their support term reduced by half.

35. Several others argue that the Commission should include a fourth performance tier
between the Minimum and Gigabit tiers, some suggesting a tier between 25/3 Mbps and 100/20 Mbps,
and others suggesting a tier between 100/20 Mbps and the Gigabit tier.2*2 We agree, and accordingly, add
an additional performance tier. We find that allowing bidders to offer 50/5 Mbps service is “critical to
reaching the truly high-cost areas in a cost effective way” while meeting the “immediate broadband
needs” of consumers today.'® Adding a performance tier at 50/5 Mbps furthers our goal of incentivizing
providers to deploy networks that will deliver services that consumers need today as well as in the future,
but also ensures Minimum speed service will be available in the hardest to serve areas.

36. We decline to make any modifications to our two latency tiers. Some commenters
propose a third, very low latency tier.2* Commenters have provided no persuasive evidence that suggests
technologies meeting latency standards below 100 milliseconds would have such a material benefit for
consumers when compared to services meeting our existing long-standing low latency requirements that
we should potentially divert support to those lower latency technologies and would not expect consumers
to notice the lower latency that would make it worth weighting the auction differently. We note that
providers are encouraged to offer service that improves upon our minimum tier thresholds.

37. Satellite providers argue that our existing latency tiers do not account for satellites
capable of providing lower latency, and that the high latency weight discourages hybrid networks. SES
Americom, which offers middle-mile capacity on its satellites to telecommunications carriers, argues its
satellites can provide broadband service with a latency between 120 milliseconds and 150 milliseconds.%
Viasat and Hughes ask that we permit a provider to qualify at the low-latency weight if it demonstrates a
mean opinion score of 4 or more for VoIP service and routes latency-sensitive traffic over links in which
95% or more of all peak period measurements of network round trip latency are at or below 100
milliseconds.% Although lower earth orbit satellites and hybrid satellite technologies have the potential
to deliver high-speed broadband to previously unserved rural areas, these technologies have not been

101 See, e.g., Letter from Mike Saperstein, Vice President, Policy& Advocacy, USTelecom, to Marlene H. Dortch,
Secretary, FCC, Wc Docket Nos. 19-126, 10-90 (filed Jan. 3, 2020) (USTelecom Jan. 3, 2020 Ex Parte Letter).

102 See, e.g., NTCA Comments at 7 (proposing 500/100 Mbps tier); Sacred Wind Comments at 6 (proposing 50/6
Mbps tier); NRECA Comments at 6 (proposing 100/100 Mbps tier); AT&T Reply at 11 (supporting proposal for
50/6 Mbps tier); MidContinent Comments at 7-9 (supporting 50/5 Mbps tier); WISPA Reply (supporting addition of
50/5 Mbps tier); Letter from Mike Saperstein, Vice President, Policy & Advocacy USTelecom, to Marlene H.
Dortch, Secretary, FCC, WC Docket No. 19-126 at 5 (filed Nov. 29, 2019) (USTelecom Nov. 29, 2019, Ex Parte
Letter) (supporting 50/5 Mbps tier and 100/10 Mbps instead of 100/20 Mbps).

103 50 Mbps Tier Coalition Ex Parte at 1.

104 NRECA Comments at 7 (proposing very low 50 ms latency tier and decreasing high latency threshold from 750
ms to 600 ms; WTA Comments at 16 (proposing very low 25 ms latency tier).

105 See SES Americom Comments at 5 (arguing its satellites can provide broadband service with a latency between
120 and 150 ms); see also OptimERA Reply at 2 (arguing Commission fails to justify 100 ms latency requirement).

106 See Viasat Comments at 24-27; Hughes Reply at 7-8; SES Americom Comments at 5 (arguing its satellites can
provide broadband service with a latency between 120 and 150 ms); Letter from Jennifer A. Manner, Senior Vice
President, Regulatory Affairs, Hughes Network Systems, LLC, to Marlene H. Dortch, Secretary, FCC, WC Docket
No. 19-126 et al., (filed Dec. 11, 2019); Letter from Jennifer A. Manner, Senior Vice President, Regulatory Affairs,
Hughes Network Systems, LLC, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 19-126 et al., (filed Nov.
18, 2019); see also OptimERA Reply at 2 (arguing Commission fails to justify 100 ms latency requirement).
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deployed widely to deliver service to residential consumers; therefore, it would be premature to modify
our latency standards based on the record before us to qualify these technologies in the Phase | auction to
bid with a lower latency weight, or add an additional interim latency weight. This decision does not
preclude the Commission from reconsidering the feasibility of modifying latency standards to
accommodate low earth orbit satellite and hybrid satellite technologies for Phase Il of the Rural Digital
Opportunity Fund.

38. As in the CAF Phase Il auction, we adopt weights that reflect our preference for higher
speeds, higher usage allowances, and low latency.’®” We also anticipate that terrestrial fixed networks
will likely result in significant fiber deployment that can serve as a backhaul for rural 5G networks.
Accordingly, we choose performance tier and latency weights to encourage the deployment of higher
speed, low-latency services. Specifically, we adopt weights of 50 for the Minimum performance tier, 35
for the Baseline performance tier, 20 for the Above Baseline performance tier, and 0 for the Gigabit
performance tier, as well as a weight of 40 for high latency bids and 0 for low latency bids to favor
higher-than Baseline speeds and low-latency services. Under the descending clock auction format we
will use the weights, when subtracted from the clock percentage for the round, to indicate the percentage
of an area’s reserve price that a winning bidder would receive in per-location support for serving the
locations in that area.1®

39. The following charts summarize our approach:

Performance Tiers, Latency, and Weights

Performance Tier NI B
Allowance
Minimum > 25/3 Mbps =250 GB or U.'S' average, 50
whichever is higher
. > 250 GB or U.S. average,
Baseline > 50/5 Mbps whichever is higher 35
Above Baseline >100/20 Mbps >2TB 20
Gigabit > 1 Gbps/500 Mbps >2TB 0
Latency Requirement Weight
Low Latency <100 ms 0
<750 ms &

40

High Latency

MOS >4

197 In the CAF Phase Il auction, the Commission adopted weights of 65 for the Minimum performance tier, 45 for
the Baseline performance tier, 15 for the Above Baseline performance tier, and 0 for the Gigabit performance tier,
and a weight of 25 for high latency bids and 0 for low latency bids. Phase Il Auction FNPRM Order, 32 FCC Rcd
at 1629-39, paras. 19-34.

18 For example, if the clock percentage is 120%, the support amount corresponding to a bid with a combined weight
of 20 would be 100% of the area’s reserve price per location. Although the clock percentage may start above 100%,
a winning bidder would not receive more than 100% of the reserve price.
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40. We decline to modify the 90-point maximum spread between the tiers that the
Commission used in the CAF Il auction. Many commenters argued that we should increase the 90-point
spread between the highest and lowest tiers to favor higher speeds even more.1®® Others argue that the
Commission should narrow the weighting spread.!*® Although we do value higher speed services, we also
recognize that different technologies may be better suited for different areas.''! Based on our experience
with the CAF Phase Il auction and its weights, we believe the weights we adopt will provide an
opportunity for providers using various technologies to participate in the auction and to compete for
appropriate levels of support while providing a minimum level of service to consumers in all awarded
areas.

41. We adopt our proposal to establish a weight of 40 points as the weight for high latency
services, which is an increase from the CAF Phase Il weight of 25. Satellite providers oppose increasing
the weight for high latency.''? Viasat claims that substantially increasing the latency weight would
effectively preclude meaningful participation by geostationary orbit (GSO) satellite providers in the
auction and would give Viasat and other GSO satellite providers virtually no chance of participating
successfully.!’® Moreover, Viasat argues that increasing the latency weight would significantly reduce the
number of supported locations, leaving behind areas where no terrestrial provider bids, and substantially
increase the average per-location subsidies in areas where terrestrial providers do bid.''* On the other

109 See e.g., lllinois Department of Innovation and Technology Comments at 7; North Carolina Department of
Information Technology at 4; ACA Comments at 8 (“[T]he Commission should widen the spread between the
highest and lowest performance tier by significantly raising the weight associated with the RDOF Baseline
performance tier beyond the relatively minor five percent increase proposed in the NPRM.”); Fiber Broadband
Comments at 7 (urging Commission to increase the discount of lower service tiers to better reflect relative value of
the higher tier services); ADTRAN Comments at 10 (urging Commission to adopt 95-point spread by increasing
weight of high latency service to from 40 to 50, while decreasing weight for baseline speed from 50 to 45); UTC
Comments (recommending 120-point spread and weighting factor to favor symmetrical speeds); NTCA Comments
at 7 (Commission should adjust weights and tiers to better anticipate the increased need for high speed broadband in
the future); Incompas Comments at 12 (supports Commission increasing weight for baseline and high latency
services to total of 95 or above in order to account for consumer preferences, and positive associated with terrestrial,
fixed broadband services that increase fiber deployment; WTA Comments at 11-15 (proposing weighting preference
for symmetrical service; unlimited monthly usage; localized maintenance; voice service integrated into local E911
services); North Dakota Joint Comments at 2-3 (arguing that the point spread between the gigabit tier and the above
baseline tier should not merely recognize differences in speed but should also consider longevity, ubiquity of
service, and service consistency, and that the 25-point spread is too low to take these factors into account); Conexon
Comments at 11 (arguing Commission should award different weight to bids with full authorization and available
spectrum. Bidders with licensed spectrum should have 0 weight and bidders with secondary, shared, or unlicensed
spectrum should get 40 weight).

110'y.S. Cellular at 7 (urging Commission to adopt a weighting mechanism that does not freeze out lowest tier
applicants from realistic participation in auction); Sacred Wind comments at 6 (arguing that 25-point spread between
Gigabit and Above-Baseline is unnecessarily high).

111 See WISPA Reply at 11 (citing Verizon Comments).

112 SES Americom Comments at 1-8 (arguing that the proposed standards are too harsh for satellite providers and
would ultimately discourage satellite providers from participating in the auction); Pacific Dataport Comments at 17
(penalty for high latency has the effect of all but blocking the use of GEO High Throughput Satellite Systems as a
critical complement to terrestrial networks); Satellite Industry Association Reply at 2 (increasing high latency
penalty from 25 to 40 would significantly impar the ability of geostationary satellite providers to participate).

113 \/jasat Comments at 6-7.

114 Viasat attaches a report by Paul Milgrom and llya Seagal, “Lessons from the CAF Il Auction for the RDOF
Auction,” showing that increasing the latency penalty from 25% to 40% would take away meaningful
participation from GSOs. According to the report, absent participation by Viasat, the auction would still have
(continued....)
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side, several commenters argue we should assign an even greater weight to high latency bids.**
USTelecom argues that satellite broadband service is not a bridge to next-generation 5G broadband
services and suggests that the Commission exclude satellite from bidding in the Phase | auction, or at a
minimum, increase the high latency weighting to 60.1¢ Our decision to introduce a more moderate
increase to the high latency weight reflects the importance of latency to interactive, real-time applications
and voice services, as well as the secondary benefits of terrestrial facilities, but also recognizes the
importance of allowing all technologies the ability to participate in the auction and offer service to
unserved areas. Moreover, adopting a fourth performance tier will moderate some of the effects of the
NPRM’s proposed weights. The 90-point spread we adopt today will allow high latency bidders to
compete for appropriate levels of support in a much larger auction.

42. All Rural Digital Opportunity Fund support recipients, like all other high-cost ETCs, will
be required to offer standalone voice service and offer voice and broadband services at rates that are
reasonably comparable to rates offered in urban areas.''” Some commenters urge the Commission to
eliminate the standalone voice requirement. WISPA argues that RDOF recipients should not be required
to offer standalone voice service, because, consumers increasingly are subscribing to voice as a
component of their broadband connections.'® SpaceX claims the standalone voice requirement is no
longer useful for nearly all consumers because Americans no longer choose to buy standalone voice, and
the requirement adds costs to develop and make available voice equipment and provide voice-specific
customer support.t® GeoLinks urges the Commission to simply require that auction winners offer a voice
service option, which can be available via a service bundle.?® The National Association of Counties
states that “unfortunately, the unintended consequence of this requirement would prevent willing and able
entities from providing high-speed broadband internet services solely because they do not provide voice
services in addition to broadband.”*%

43. Section 254 of the Communications Act of 1934, as amended, gives the Commission the
authority to support telecommunications services, which the Commission has defined as “voice telephony

(Continued from previous page)
cleared in round 12, albeit at a price point of 79.5% instead of 78.35% and this would have allowed terrestrial
providers to cover at most 43 additional CBGs beyond those that were provisionally awarded to terrestrial providers.

15 ITTA Comments at 21 (urging Commission to assign greater weight than 40 to high latency bids, which reflects
extra caution warranted);

116 USTelecom Comments at 21-24; see also Visionary Broadband Comments at 2 (arguing that satellite providers
should be excluded, or if not, required to demonstrate technical compliance with voice requirement prior to
participation). Viasat argues that any consideration of a proposal to exclude GSO providers would require, at a
minimum, a new notice of proposed rulemaking and an additional round of comments and replies. Viasat Reply
Comments at 7.

17 USF/ICC Transformation Order, 26 FCC Rcd at 17693-94, 17708, paras. 80, 84, 113; December 2014 Connect
America Order, 29 FCC Rcd at 15686-87, paras. 120-23; WCB Reminds Connect America Fund Phase Il Auction
Participants of the Process for Obtaining a Federal Designation as an Eligible Telecommunications Carrier, 33
FCC Rcd 6696, 6697-99; see also 47 CFR § 54.313(a)(2), (3); 2020 Urban Rate Survey Public Notice.

18 WISPA Comments at 10-11. WISPA claims that, so long as voice is offered along with broadband service and
the voice service meets the functional “voice-grade” requirements of section 54.101, the statutory obligation will
have been satisfied.

119 SpaceX Comments at 4.
120 GeoLinks Comments at 8; see also Pacific Dataport Comments at 5; Adtran Reply Comments at 17.

121 National Association of Counties Comments at 2 (also arguing non-ETCs should be allowed to participate if only
option for connecting a community).
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service.”'?2. The Commission made clear when it adopted the standalone voice requirement as a condition
of receiving Connect America Fund support in 2011 that the definition of the supported service, voice
telephony service, is technologically neutral, allowing ETCs to provision voice service over many
platforms.’? When it adopted the broadband reasonable rate comparability requirement in 2014, the
Commission explained that “high-cost recipients are permitted to offer a variety of broadband service
offerings as long as they offer at least one standalone voice service plan and one service plan that
provides broadband that meets our requirements.”*?* In 2018, the Commission dismissed requests to
eliminate the standalone voice requirement.? The Commission reasoned that auction funding recipients,
unlike funding recipients of other USF mechanisms, “may be the only ETC offering voice in some areas
and not all consumers may want to subscribe to broadband service.”*?¢ The record does not show that
these facts have changed, and voice telephony is still the supported service. Therefore, we require all
ETCs receiving Rural Digital Opportunity Fund support to provide standalone voice service meeting the
reasonable comparability requirements in the areas in which they receive support.

44, Some commenters suggest the we adopt additional public interest obligations. For
example, the Schools, Health & Libraries Broadband Coalition argues that the Commission should
specifically require recipients of Rural Digital Opportunity Fund support to deploy high-quality
broadband to anchor institutions in their service territories.*?” The California Emerging Technology Fund
argues that the Commission should require every provider to propose a low-income package with a rate
not to exceed $20.1% We note that support recipients, like all high-cost ETCs, will be required to report
annually the number of anchor institutions to which they newly began providing service and to comply
with all relevant Lifeline rules.??® Additional obligations regarding anchor institutions and low-income
subscribers are more properly addressed in the Commission’s other universal service programs.

2. Service Milestones

45, We adopt interim service milestones for the Rural Digital Opportunity Fund that are
based on those the Commission adopted for the CAF Phase Il auction for monitoring progress in meeting
deployment obligations.**® We will require support recipients to commercially offer voice and broadband
service to 40% of the CAM-calculated number of locations in a state by the end of the third full calendar
year following funding authorization, and 20% each year thereafter. We modify that approach, however,
in the way we account for possible disparities between the CAM location counts and the actual number of
locations in a winning bidder’s service territory in a state. Although initial service milestones will be
based on the number of locations identified by the CAM, we are confident that the Commission will have
access to more accurate location data in the next few years, whether as a result of the Digital Opportunity

122 47 U.S.C. § 254(c)(1); 47 CFR § 54.101.

123 USF/ICC Transformation Order, 26 FCC Rcd at 17692, paras. 77-78.

124 December 2014 Connect America Order, 29 FCC Rcd at 156887, para. 120 (footnote omitted).
125 Phase Il Auction Reconsideration Order, 32 FCC Red 1387, para. 20.

126 phase Il Auction Reconsideration Order, 32 FCC Rcd 1387, para. 20; but see SpaceX Comments at 5 (arguing
the Commission has deemphasized voice services in other types of universal service support).

121 SHLB Comments at 7.
128 California Emerging Technology Fund Comments at 12.
129 47 CFR § 54.313(e)(2)(i)(A); 47 CFR § 54.400 et seq.

130 A provider’s deployment of broadband service in satisfaction of its Rural Digital Opportunity Fund obligation
shall be independent from any other deployment obligations made as part of any other regulatory obligation or to
satisfy a provider’s separate commitments made to the Commission or a state or local regulatory body as part of any
other proceeding.
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Data Collection, the development of a broadband serviceable location database, the 2020 Census and/or
some other data source. We conclude that winning bidders will be required to serve the number of
locations subsequently identified in each respective area. We are persuaded by commenters who argue
that the costs of building and operating broadband networks are predominantly governed by the size and
characteristics of the areas served rather than the precise number of locations.** We accordingly direct
the Bureau to seek comment on the updated location data and publish revised location counts no later than
the end of service milestone year six, which we expect to be 2027. We will then use the new location
counts to determine whether a Rural Digital Opportunity Fund support recipient offers the required voice
and broadband service throughout the designated area by the end of milestone year eight.

46. We take this approach because the record reflects considerable concern about the
proposed pro rata reductions in a winning bidder’s support if, ultimately, there are fewer locations than
originally identified by the Commission.*®? For the CAF Phase Il auction, the Commission created a
process to facilitate appropriate adjustments to the defined deployment obligations, with associated
support reductions,** and delegated the implementation of this process to the Bureau.’®* Most
commenters in this proceeding oppose the pro rata support reductions, and argue that we should not
penalize support recipients when the location data used to establish milestones overstates the number of
locations in an area.*® We agree and will not reduce support if the Bureau’s updated location counts
indicate fewer actual locations in the awarded areas in most circumstances.

47. Location counts in the CAM are based on 2011 Census data and we recognize that there
may be some disparity between the number of locations identified before the auction occurs and the “facts
on the ground.” Moreover, circumstances may change before the end of the 10-year support term. Some
rural areas may experience a decrease in population, and in other areas new housing developments may
be built. By requiring build-out to the entire designated area even in light of the possibility that location
numbers could change, we seek to ensure the availability of broadband and voice services to as many
rural consumers and small businesses within the Phase | auction areas by the end of the ten-year term as
possible.

48. Until the Bureau adopts new location counts, we will measure compliance with service
milestones against the CAM location counts across the awarded areas for each Phase | support
recipient.®* We will require support recipients to commercially offer voice and broadband service to

131 See WTA Comments at 18-20; NTCA Comments at 21-23.

132 See, e.g., USTelecom Reply Comments at 28-29 (arguing that the Commission should reduce bidders’ risk of bad
location data by holding provider’s harmless for the Commission’s inaccurate counts, and that placing all risk on
potential bidders has potential to drive down participation increase costs and provide broadband to fewer rural
Americans).

133 Phase 11 Auction Reconsideration Order, 33 FCC Rcd at 1389-90, paras. 23, 25-26.

134 See Connect America Fund, WC Docket No. 10-90, Order, DA 19-1165 (WCB, rel. Nov.12, 2019); see also
Wireline Competition Bureau Seeks Comment on Procedures to Identify and Resolve Discrepancies in Eligible
Census Blocks Within Winning Bid Areas, WC Docket No. 10-90, Public Notice, 33 FCC Rcd 8620 (WCB 2018)
(Locations Adjustment Public Notice).

135 See e.g., USTelecom Comments at 12-16; CenturyLink Comments at 21-22; ITTA Comments at 11-12; NTCA
Comments at 20-21; WTA Comments at 18-20; AT&T Reply at 6-8; Pennsylvania PUC Reply at 7; CenturyLink
Reply at 5-6; WISPA Reply at 41-42; NTCA Reply at 25-26; USTelecom Reply Comments at 26-29.

136 The Bureau provided guidance about the types of residential and small business locations a support recipient can
report in the HUBB to meet its service obligations. Wireline Competition Bureau Provides Guidance to Carriers
Receiving Connect America Fund Support Regarding Their Broadband Location Reporting Obligations, WC
Docket No. 10-90, Public Notice, 31 FCC Rcd 12900 (WCB 2016) (HUBB Reporting Guidance Public Notice). See
(continued....)
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40% of the CAM-calculated number of locations in a state by the end of the third full calendar year
following funding authorization, and 20% each year thereafter, consistent with the CAF Phase 11
deployment obligations. Below we explain how service milestones will be revised in various
circumstances after the Bureau gathers more accurate location counts.

49. More Locations. After the Bureau adopts updated location counts, in areas where there
are more locations than the number of CAM locations, we will not require a support recipient to
commercially offer voice and qualifying broadband to 100% of the new number of locations until year
eight. We will continue to use the CAM location counts to measure compliance with interim service
milestones up to 100% of the CAM locations by the end of the sixth calendar year. If there are more new
locations than CAM locations, recipients should be able to meet those milestones, and measuring
compliance against the new number of locations later in the term will give carriers the opportunity to
revise and update deployment plans after the Bureau announces the new number of locations. We do not
adopt an interim milestone for the end of year seven, although carriers will be required to report to USAC,
consistent with current high-cost rules, any locations deployed in that calendar year. Support recipients
will be required to offer service to 100% of the new location count by the end of year eight.*" Carriers
for which the new location count exceeds the CAM locations within their area in each state by more than
35% will have the opportunity to seek additional support or relief from the Commission. 13

50. Any such ETC with increased deployment obligations may also seek to have its new
location count adjusted to exclude additional locations, beyond the number identified by CAM, that it
determines before the end of year eight are ineligible (e.g., are not habitable), unreasonable to deploy to
(e.g., if it would require a carrier to install new backhaul facilities or other major network upgrades solely
to provide broadband to that location), or part of a development newly built after year six for which the
cost and/or time to deploy before the end of the support term would be unreasonable.

51. Fewer Locations. In areas where there are fewer locations than CAM locations, a support
recipient must notify the Bureau no later than the March 1 following the fifth year of deployment. Upon
confirmation by the Bureau, we will require support recipients to reach 100% of the new number by the
end of the sixth calendar year. While planning and deploying its network, a support recipient that
discovers there are not enough locations to even meet its service milestones in years three and four, which
are based on the number of CAM locations, should seek a waiver from the Bureau. Carriers for which the
new location count is less than 65% of the CAM locations within their area in each state shall have their
support amount reduced on a pro rata basis by the number of reduced locations.

52. Newly Built Locations. In addition to offering voice and broadband service to the
updated number of locations identified by the Bureau, we require support recipients to offer service on
reasonable request to locations built subsequently.'®® Support recipients are not obligated to offer service
to these newly built locations that do not request service, or to those with exclusive arrangements with
other providers. Assuming a two-year deployment cycle, support recipients similarly are not required to
deploy to any locations built after milestone year eight.

(Continued from previous page)
also HUBB Frequently Asked Questions, https://www.usac.org/wp-content/uploads/high-cost/documents/Tools/HC-

HUBB-FAQ.pdf.
13747 CFR § 54.310(c).
138 |_etter from Letter from Mike Saperstein, Vice President, Policy & Advocacy, USTelecom, to Marlene H. Dortch,

Secretary, FCC, at 4 (filed Dec. 23, 2019) (USTelecom Dec. 23, 2019 Ex Parte Letter) (proposing 25% threshold).
We find that 35% is a more appropriate increase in locations before which carriers may seek additional support.

139 Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order et al., 29 FCC Rcd 7051, 7070,
paras. 59-72 (2014) (issuing declaratory ruling regarding which requests should be deemed unreasonable under our
current rules and policies to provide greater clarity to all affected stakeholders).
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53. We align the service milestones and related reporting deadlines with those of other high-
cost programs to minimize the administrative burdens on the Commission, the USAC, and support
recipients.*® Regardless of when a Rural Digital Opportunity Fund recipient is authorized to begin
receiving support, each service milestone will occur on December 31. We acknowledge that, by aligning
the service milestones, some Rural Digital Opportunity Fund support recipients likely will have more than
three years to complete their 40% milestone.?** CenturyLink suggests that the Commission authorize
funding for all winning bidders to begin on January 1, 2022 to align all Rural Digital Opportunity Fund
support recipients on calendar year basis for receipt of support and corresponding obligations.#? We find
that our method of aligning service milestones is preferable because it establishes December 31 as the
service milestone date for all participants regardless of authorization date but still allows us to authorize
support for a participant and thus to begin broadband deployment in unserved areas as soon as possible.43

54. We conclude that a support recipient will be deemed to be commercially offering voice
and/or broadband service to a location if it provides service to the location or could provide it within 10
business days upon request.*** All ETCs must advertise the availability of their voice services through
their service areas, and we require support recipients also to advertise the availability of their broadband
services within their service area.'*® Compliance with service milestone requirements will be determined
on a state-level basis, so that a support recipient would be in compliance with a service milestone if it
offers service meeting the relevant performance requirements to the required percentage of locations
across all of the awarded areas included in its winning bids in a state.4

55. We also sought comment on whether we should require support recipients to build out
more quickly earlier in their support terms by offering voice and broadband to 50% of the requisite
number of locations in a state by the end of the third year.*” A few commenters supported an accelerated

140 See Phase Il Auction Order, 31 FCC Rcd at 5963, para. 39 (citing December 2014 Connect America Order, 29
FCC Rcd at 15657-59, paras. 36-37).

141 For example, if recipient is authorized to begin receiving support on October 10, 2021, it must compete its 40%
milestone by December 31, 2024,

142 CenturyLink Comments at 7.

143 We also reject WISPA’s request that support recipients be given the option to submit their location information in
the HUBB by either the deadline specified in section 54.316 or by the July 1 deadline for the annual report specified
in section 54.313. Having all participants adhere to the same deadline set forth in section 54.316 furthers
administrative simplicity. Moreover, employing optional deadlines does not minimize the administrative burdens.
See WISPA Comments at 19.

144 See generally, HUBB Reporting Guidance Public Notice, 31 FCC Rcd 12900; HUBB Frequently Asked
Questions, https://www.usac.org/wp-content/uploads/high-cost/documents/Tools/HC-HUBB-FAQ.pdf. See also,
Auction 903 Procedures Public Notice, 33 FCC Rcd at 1435, para. 14.

145 See 47 U.S.C. § 214(e)(1)(B). This requirement is justified because the Commission has a compelling interest in
consumers knowing about the availability of broadband service offered in satisfaction of an ETC’s deployment
obligations.

146 Because we will rely on deployment to all locations, we do not find it necessary to separately monitor compliance
specifically for deployment on Tribal lands. See Wireline Competition Bureau Provides Guidance Regarding
Alternative Connect America Model Final Deployment Obligations, WC Docket No. 10-90, Public Notice, 34 FCC
Rcd 5337 (WCB 2019) (enforcing separate buildout obligations for ACAM Il recipients on Tribal lands to avoid
windfall in support amounts for some carriers and to accomplish Commission’s goal of broadband deployment in
rural Tribal communities).

147 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6787, para. 28.
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buildout schedule,* while the Navajo Nation and NNTRC asked the Commission to extend build-out
milestones on Tribal Lands to recognize the difficulty in deploying infrastructure in Indian Country.4°
Upon consideration, we find that using the same interim milestones as in the CAF Il auction strikes the
appropriate balance and, thus, adopt the identical first service milestone that we used there. Recipients
have ample incentive to reach their buildout milestones as quickly as possible to increase their
subscribership and revenues. However, we also recognize that deploying broadband in some areas will be
more challenging than in others and may require all the time allowed by the deployment milestones.

3. Reporting Requirements

56. To ensure that support recipients are meeting their deployment obligations, we adopt
essentially the same reporting requirements for the Rural Opportunity Digital Fund that the Commission
adopted for the CAF Phase Il auction. Consistent with our decision above to align the interim service
milestones, we require Rural Digital Opportunity Fund support recipients to file annually location and
technology data in the HUBB at the same time and to make the same certifications when they have met
their service milestones.’® We also amend section 54.316 of the Commission’s rules to require all Rural
Digital Opportunity Fund support recipients, as all high-cost support recipients currently do, to file their
annual location data in the HUBB by March 1, and we encourage them to file such data on a rolling
basis. 5!

57. We also require Rural Digital Opportunity Fund support recipients to file the same
information in their annual FCC Form 481s that we require of the CAF Phase Il auction support
recipients.*®? Specifically, in addition to the certifications and information required of all high-cost ETCs
in the FCC Form 481, Rural Digital Opportunity Fund support recipients will be required to certify
each year after they have met their final service milestone that the network they operated in the prior year
meets the Commission’s performance requirements.*> In addition, they will be required to identify the
number, names, and addresses of community anchor institutions to which they newly began providing
access to broadband service in the preceding calendar year® as well as identify the total amount of
support that they used for capital expenditures in the previous calendar year.** Moreover, support
recipients will need to certify that they have available funds for all project costs that will exceed the
amount of support they will receive in the next calendar year.*™” Finally, Rural Digital Opportunity Fund

148 West Virginia Broadband Enhancement Council Comments at 12, Brick Association Comments at 1, National
Association of Counties at 2. If the Commission decides to require support recipients to build more quickly,
Geolinks urges the Commission to front-load support. Geolinks Comments at 3-4.

149 Navajo Nation and NNTRC Reply Comments at 9 (recommending extending the first milestone by at least a year
and reduce incremental deployment to 15% each year for years five through nine).

150 See Phase Il Auction Order, 31 FCC Rcd at 6011, para. 173.

151 See Phase Il Auction Order, 31 FCC Rcd at 6011, para. 173. The Commission explained that it would be a “best
practice” to submit location information “no later than 30 days after service is initially offered to locations in
satisfaction of deployment obligations.” 1d.

152 47 CFR § 54.313.

153 47 CFR § 54.313(a).

154 47 CFR § 54.313(e)(2)(iii); see also Phase Il Auction Order, 31 FCC Rcd at 6011-12, para. 176.
155 47 CFR § 54.313(e)(2)(i)(A).

156 47 CFR § 54.313(e)(2)(i)(B); see also Phase Il Auction Order, 31 FCC Rcd at 6012, para. 178.

157 47 CFR § 54.313(e)(2)(ii); see also Phase Il Auction Order, 31 FCC Rcd at 6012, para. 179. Once the
requirement has been fully implemented, CAF Phase 11 auction support recipients must also annually make a
certification regarding their bidding in the schools and libraries universal service support program (E-rate). 47 CFR
8§ 54.313(e)(2)(ii)(C).
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support recipients will be subject to the same annual section 54.314 certifications, the same record
retention and audit requirements, and the same support reductions for untimely filings as all other high-
cost ETCs.%8

4. Non-Compliance Measures

58. In the event a support recipient does not meet a service milestone, we adopt the same
non-compliance measures that are applicable to all high-cost ETCs, the same framework for support
reductions applicable to high-cost ETCs that are required to meet defined service milestones, and the
same process the Commission adopted for drawing on letters of credit for the CAF Phase Il auction.®®
We also adopt additional non-compliance measures for a support recipient that fails to meet its third-year
service milestone by more than 50%. Specifically, we rely on the following non-compliance tiers (which
are described in more detail in section 54.320 of our rules):

Non-Compliance Framework

Compliance Gap | Non-Compliance Measure
Tier 1: 5% to less than 15% of the
required number of locations*®® Quarterly reporting

Tier 2: 15% to less than 25% of the

. . 0
required number of locations Quarterly reporting + withhold 15% of

monthly support

Tier 3: 25% to less than 50% of the

. . 0
required number of locations Quarterly reporting + withhold 25% of

monthly support

Quarterly reporting + withhold 50% of
monthly support for six months; after six
Tier 4: 50% or more of the required months withhold 100% of monthly support

number of locations and recover percentage of support equal to
compliance gap plus 10% of support
disbursed to date?®*

59. A support recipient will have the opportunity to move tiers as it comes into compliance
and will receive any withheld support as it increases build-out and moves from one of the higher tiers

158 47 CFR 88 54.313(j), 54.314, 54.316(c), 54.320. Those support recipients that are designated by the Commission
will need to self-certify. 47 CFR 8§ 54.314(b).

159 47 CFR § 54.320(d)(1)(i)-(iv); December 2014 Connect America Order, 29 FCC Rcd at 15695-98, paras. 147-50.
A compliance gap is the percentage of required locations that a recipient has not served by the relevant service
milestone. For example, assume a Rural Digital Opportunity Fund recipient is required to serve 100 locations by the
end of the build-out period. If the Commission adopts its service milestone proposal, the recipient will be required
to serve 40% of those locations by the end of the third year of support (i.e., 40 locations). If at the end of the third
year of support the recipient has only built out to 36 locations, it will have Tier 1 status (this would be a compliance
gap of 10%: 40 minus 36 =4, 4 is 10% of 40).

160 In the CAF Phase Il auction, the Commission did not impose reporting obligations if an ETC missed an interim
milestone by less than 5% of the required number of locations for that interim milestone. However, it did reserve
the right to impose quarterly reporting in individual instances if the ETC shows no progress in addressing the
shortfall by the fifth year of support. December 2014 Connect America Order, 29 FCC Rcd at 15695, para. 147 &
n.323.

161 Except that year three non-compliance of 50% or more will result in default with no additional time to come back
into compliance.
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(i.e., Tiers 2-4) to Tier 1 status during the build-out period.22 If a support recipient misses the final
service milestone, it will have 12 months from the date of the final service milestone deadline to come
into full compliance.6?

60. Given that we are modifying the service deployment milestones to account for the
Bureau’s updated location counts, we make commensurate modifications to the consequences if an ETC
does not come into full compliance after its final 12-month grace period.'®* If the ETC’s new location
count is lower than its CAM location count, support will be recovered as follows: (1) if an ETC has
deployed to 95% or more of its new location count, but less than 100%, USAC will recover an amount of
support that is equal to 1.25 times the average amount of support per location received in the state for that
ETC over the support term for the relevant number of locations; (2) if an ETC has deployed to 90% or
more of its new location count, but less than 95%, USAC will recover an amount of support that is equal
to 1.5 times the average amount of support per location received in the state for that ETC over the support
term for the relevant number of locations, plus 5% of the support recipient’s total Rural Digital
Opportunity Fund support authorized over the ten-year support term for that state; and (3) if an ETC has
deployed to fewer than 90% of its new location count, USAC will recover an amount of support that is
equal to 1.75 times the average amount of support per location received in the state for that ETC over the
support term for the relevant number of locations, plus 10% of the support recipient’s total Rural Digital
Opportunity Fund support authorized over the ten-year support term for that state.

61. If the ETC’s new location count is greater than its CAM location count, and recognizing
the increased obligations of such ETCs, support will be recovered as follows: (1) if an ETC has deployed
to 95% or more of its new location count, but less than 100%, USAC will recover an amount of support
that is equal to the average amount of support per location received in the state for that ETC over the
support term for the relevant number of locations; (2) if an ETC has deployed to 90% or more of its new
location count, but less than 95%, USAC will recover an amount of support that is equal to 1.25 times the
average amount of support per location received in the state for that ETC over the support term for the
relevant number of locations; (3) if an ETC has deployed to 85% or more of its new location count, but
less than 90%, USAC will recover an amount of support that is equal to 1.5 times the average amount of
support per location received in the state for that ETC over the support term for the relevant number of
locations, plus 5% of the support recipient’s total Rural Digital Opportunity Fund support authorized over
the ten-year support term for that state; and (4) if an ETC has deployed to less than 85% of its new
location count, USAC will recover an amount of support that is equal to 1.75 times the average amount of
support per location received in the state for that ETC over the support term for the relevant number of
locations, plus 10% of the support recipient’s total Rural Digital Opportunity Fund support authorized
over the ten-year support term for that state.

62. The same support reductions will apply if USAC later determines in the course of a
compliance review that a support recipient does not have sufficient evidence to demonstrate that it was
offering service to all of the locations required by the final milestone. %

162 47 CFR § 54.320(d)(1)(v); December 2014 Connect America Order, 29 FCC Rcd at 15695, para. 147 (“If at any
point during the support term, the eligible telecommunications carrier reports that it is eligible for Tier 1 status, it
will have its support fully restored, USAC will repay any funds that were recovered or withheld, and it will move to
Tier 1 status).” A support recipient’s support will not be eligible to have its support restored if it only moves
between the higher tiers (e.g., from Tier 4 to Tier 3; from Tier 4 to Tier 2).

163 47 CFR § 54.320(d)(2); December 2014 Connect America Order, 29 FCC Rcd at 15697, para. 148.

164 See USTelecom Dec. 23, 2019 Ex Parte Letter at 4-5; see also 47 CFR § 54.320(d); December 2014 Connect
America Order, 29 FCC Rcd at 15697, para. 148.

16547 CFR § 54.320(d)(3); December 2014 Connect America Order, 29 FCC Rcd at 15697-98, para. 149.
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63. As in the CAF Phase Il auction, USAC will be authorized to draw on an ETC’s letter of
credit to recover all of the support that has been disbursed in the event that a support recipient does not
meet the relevant service milestones, does not come into compliance during the cure period, and does not
timely repay the Commission the support associated with the non-compliance gap.%® If a support
recipient is in Tier 4 status during the build-out period or has not deployed to 100% of CAM locations by
the end of year six, and USAC has initiated support recovery as described above, the support recipient
will have six months to pay back the support that USAC seeks to recover.” If the support recipient does
not repay USAC by the deadline, the Bureau will issue a letter to that effect and USAC will draw on the
letter of credit to recover all of the support that has been disbursed.*®® If a support recipient has closed its
letter of credit and it is later determined that the support recipient does not have sufficient evidence to
demonstrate that it was offering service to the total number of required locations, that support recipient
will be subject to additional non-compliance measures if it does not repay the Commission after six
months.'%® And like other high-cost ETCs, support recipients will be subject to other sanctions for non-
compliance with the terms and conditions of high-cost funding, including but not limited to the
Commission’s existing enforcement procedures and penalties, reductions in support amounts, potential
revocation of ETC designations, and suspension or debarment.7

64. We sought comment on whether there are additional measures we could adopt that would
help ensure that Rural Digital Opportunity Fund support recipients will meet their third-year service
milestones, and on what steps we should take if it appears support recipients will not be able to meet their
service milestones. The National Rural Electric Cooperative Association (NRECA) suggested the
Commission make more detailed inquiries of a support recipient to the extent it substantially misses the
40% service obligation at the three-year benchmark and possibly terminate support payments.’* We
agree with NRECA that it is unlikely that a recipient that substantially misses its third-year milestone
would be able to come into compliance in the following year. We therefore direct any support recipient
that believes it cannot meet its year three milestone to notify the Bureau and provide information
explaining this expected deficiency. If a support recipient has not made such notification by March 1
following the third-year service milestone and has deployed by the end of the third-year milestone to
fewer than 20% of its required locations in that state, we will find the recipient to be in default, rather than
withholding support and providing an additional six months to come into compliance.!”

5. Additional Performance Targets

65. We decline to adopt additional performance targets to provide greater incentives for
Rural Digital Opportunity Fund support recipients to enroll customers in the eligible areas. We
specifically sought comment on a proposal to adopt subscribership milestones set at 70% of the yearly
deployment benchmarks and reduce support accordingly for failure to meet the subscription target.'”

166 47 CFR § 54.315(c)(4)(i)-(ii); Phase Il Auction Order, 31 FCC Rcd at 6016-18, paras. 189-94.
167 47 CFR § 54.315(c)(4)(i); Phase Il Auction Order, 31 FCC Rcd at 6017, paras. 190-91.

168 47 CFR § 54.315(c)(4)(ii); Phase Il Auction Order, 31 FCC Rcd at 6017, paras. 190-91.

189 Phase Il Auction Order, 31 FCC Rcd at 6017, para. 192.

170 47 CFR § 54.320(c).

171 NRECA Comments at 14 (“Withholding funds and requiring additional reporting for entity in the 4™ non-
compliance tier at the end of year three may only make a bad situation worse or prove to be too little, too late.”).

172 We would expect any carrier that falls behind significantly in year one or year two of its deployment term will
not wait until year three to bring any special circumstances to the attention of the Commission, but require such a
carrier to report its non-compliance to the Commission no later than 10 business days after the three-year deadline.
See 47 CFR § 54.320(d).

173 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at paras. 41-42.

29



Federal Communications Commission FCC-CIRC2001-01

Most commenters opposed a subscription requirement and argued that a 70% subscription requirement
was too high and unrealistic in rural areas.™ Even some commenters supporting the concept of a
subscription requirement thought 70% was too high and suggested any subscribership requirement should
be as low as 35%.1"> Commenters argued that a subscribership requirement with reductions in support for
failure to meet those targets would discourage participation in the auction, and change the focus of the
Rural Digital Opportunity Fund program from a deployment program to an adoption program.7®

66. We agree that requiring specific subscription milestones is likely to discourage many
bidders from participating in the auction because they would risk losing funding when they likely need it
most to complete the buildout of their networks. Commenters pointed out that support recipients have a
statutory obligation to advertise the availability of their services throughout their service areas and argue
that they have the incentive to attract customers to increase their revenues.’” Commenters also argued
that subscription rates of 70% in some rural, low-income areas would be almost impossible to attain.'’® In
addition, support recipients must be prepared to provide service meeting the relevant public interest
obligations within 10 business days to any locations they report in the HUBB for purposes of meeting the
service milestones, which will give support recipients added incentive to ensure their networks have
sufficient capacity to serve the required number of locations. Given these requirements, the risk of
discouraging participation in the auction, and the administrative complexity of monitoring subscribership,
we decline to require a certain level of subscription as a condition of Rural Digital Opportunity Fund
support.

F. Auction Application Process

67. Consistent with prior Commission auctions and based on our recent experience with the
CAF Phase Il auction, we adopt the two-stage application process that will govern the auction process for
the Rural Digital Opportunity Fund, including pre-auction and post-auction requirements.”®

174 See, e.g., USTelecom Comments at 39; (arguing that proposal would punish carriers for agreeing to deploy
broadband in high-cost areas where broadband adoption lags far behind less rural parts of the country and change
focus of a broadband deployment program to adoption); WTA Comments at 21 (arguing that it is unlikely that most
rural broadband service providers would be able to achieve a broadband adoption rate of 50% or more); U.S.
Cellular Comments at 8-9 (arguing a carrier would be penalized for failing to meet subscribership milestones even
though it had built the required service, priced the service at optimal level to achieve at least 70% subscribership,
and took whatever other actions are prudent to market the service and conduct outreach to the served communities).

175 See ACA Connects Comments at 16-18, NTCA Comments at 27-28.

176 See, e.g., ITTA Comments at 25-26 (arguing that subscriber milestones would depress interest in the auction
because potential bidders would find it too risky); NCTA Comments at (arguing that subscribership proposal
changes focus of the RDOF from a broadband deployment mechanism to a broadband adoption mechanism, placing
the burden of guaranteeing adoption on the provider; USTelecom Comments at 36-37; (arguing that proposal will
materially suppress participation in the auction and would punish carriers for agreeing to deploy broadband in high-
cost areas where broadband adoption lags far behind less rural parts of the country and changes focus of a broadband
deployment program to adoption); WISPA Comments at 25 (arguing that subscription rate benchmarks will have a
chilling effect on auction participate).

17 See, e.g., ITTA Comments at 24-25; CenturyLink Comments at 18; WISPA Comments at 26 (arguing there is no
evidence to show that existing rules are insufficient); see also 47 U.S.C. § 214(e)(1)(B). Above, we adopt a
requirement that support recipients must also advertise their broadband offerings.

178 See, e.g., ACA Comments at 16-18; WTA Comments at 21; Buckeye Hills Regional Council Comments at 13;
NTCA Comments at 28-29.

179 See Geolinks Comments at 15 (supporting the Commission’s two-step application “believe[ing] it strikes the
right balance to ensure the Commission can properly vet would-be auction participants prior to the auction”); UTC
Comments at 17-20 (stating that the two-step process is the appropriate approach); see also Rural Digital
(continued....)
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68. We conclude that participants in the Rural Digital Opportunity Fund Phase | auction
process will be required to comply with the same short-form and long-form application process. 8
Specifically, in the pre-auction short-form application, a potential bidder will be required to establish its
eligibility to participate in the auction by providing, among other things, basic ownership information and
certifying to its qualifications to receive support.’8 Once approved as qualified to bid by the Bureau, the
company may participate in the auction. After the auction, winning bidders must file more extensive
information for the long-form application, demonstrating to the Commission that they are legally,
technically and financially qualified to receive support.®2 As in CAF Phase Il, we stress that each
potential bidder has the sole responsibility to perform its due diligence research and analysis before
proceeding to participate in the Rural Digital Opportunity Fund auction.'® We direct the Bureau, the
Office of Economics and Analytics, and the Rural Broadband Auctions Task Force, to adopt the format
and deadlines for the submission of documentation for the short-form and long-form applications.#

1. Short-Form Application Process

69. Consistent with the approach in the CAF Phase Il auction and proposed in the NPRM, ¢
we adopt the Commission’s existing universal service competitive bidding rules so that applicants will be
required to provide information that will establish their identity, including disclosing parties with
ownership interests and any agreements the applicants may have relating to the support to be sought
through the Rural Digital Opportunity Fund auction.'® Interested parties will submit a pre-auction short-
form application, providing basic information and certifications regarding their eligibility to receive
support. Commission staff will then review the short-form applications, determining whether the
applicants are eligible to participate in the auction. Thereafter, Commission staff will release a public
notice indicating which short-form applications are deemed complete and which are deemed incomplete.
Consistent with CAF Phase 11, applicants whose short-form applications are deemed incomplete will be
given a limited opportunity to cure defects and to resubmit correct applications, excluding major

(Continued from previous page)
Opportunity Fund NPRM, 34 FCC Rcd at 6799, para 65, 6800, 6804, paras. 68, 70, 81; Phase 11 Auction Order, 31
FCC Rcd at 5980-99, paras. 92-141.

180 See Phase Il Auction Order, 31 FCC Rcd at 5980, para. 92.

181 As we concluded in CAF Phase I, any entity that files a short-form application to participate in the Phase I
competitive bidding process will be considered “an applicant for any common carrier license, permit, certificate, or
other instrument of authorization issued by the Commission” pursuant to section 503(b)(2)(B) of the
Communications Act of 1934, as amended (the Act), and therefore subject to a forfeiture in the event of a default.
47 U.S.C. 8 503(b)(2)(B).

182 pPhase Il Auction Order, 31 FCC Rcd at 5980-5981, paras. 92, 97
183 This is consistent with bidders’ responsibility for CAF Phase II.

184 47 CFR 88 1.21000 — 1.21004, pt. 54. Consistent with CAF Phase Il, applicants will be able to make minor
modifications to amend their applications or correct defects. CAF Phase 1l Procedures PN at 171. Minor
modifications include correcting typographical errors in the application and supplying non-material information that
was inadvertently omitted or was not available at the time the application was submitted. Applications to which
major modifications are made after the deadline for submitting applications shall be dismissed. Major modifications
include, but are not limited to, any changes in the ownership of the applicant that constitute an assignment or change
of control, or the identity of the applicant, or the certifications required in the application.

185 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6799, para 65.
186 47 CFR § 1.21001(b).
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modifications.*®” As in CAF Phase Il, a second public notice will be released designating the applicants
that are qualified to participate in the Rural Digital Opportunity Fund auction.

70. Ownership. We will require that each auction applicant provide information in its short-
form application to establish its identity, including information concerning its real parties in interest and
its ownership,* and to identify all real parties in interest to any agreements relating to the participation of
the applicant in the competitive bidding.2® We will also require an applicant to provide in its short-form
application a brief description of any such agreements, including any joint bidding arrangements. %
Commission staff would use such information to identify relationships among applicants, including those
that might be commonly controlled or members of a joint bidding arrangement.*®* We will also require
every applicant to certify in its short-form application that it has not entered into any explicit or implicit
agreements, arrangements, or understandings of any kind related to the support to be sought through the
Rural Digital Opportunity Fund auction, other than those disclosed in the short-form application.

71. Types of Technologies. We will also require all applicants to indicate the type of bids
that they plan to make and describe the technology or technologies they will use to provide service for
each bid. This information is imperative to establishing bidders’ eligibility for the bidding weights we
adopt.1%? Consistent with CAF Phase |1, we will allow an applicant to use different technologies within a
state as well as hybrid networks to meet its public interest obligations.%

72. Technical and Financial Qualifications Certifications. Likewise, applicants will be
required to certify that they are financially and technically qualified to meet the public interest obligations
in each area for which they seek Rural Digital Opportunity Fund support.*®* Based on our experience
with CAF Phase 11, this approach is an appropriate screening process to ensure serious participation,
without being overly burdensome to applicants and recipients.

73. Operational History. Applicants will be required to provide additional assurances to the
Commission that the entities that intend to bid in the auction have experience operating networks.*> We
adopt a requirement that applicants certify in their short-form application that they have provided voice,
broadband, and/or electric distribution or transmission services for at least two years and that they specify
the number of years they have been operating, or that they are the wholly-owned subsidiary of an entity
that meets these requirements.’®® Applicants that have provided voice or broadband services must also

187 See 47 CFR § 1.21001(d)(5); cf. id. § 1.2105(b)(2); see id. § 1.21001(d)(4). Major modifications would include,
for example, changes in ownership of the applicant that would constitute an assignment or transfer of control.

188 47 CFR §§ 1.2112(a), 54.315(a)(1).

189 See id. §§ 1.21001(b), 54.315(a). As noted above, applicants will only be able to make minor modifications to
their short-form applications. Major amendments, for example, changes in an applicant’s ownership that constitute
an assignment or transfer of control, will make the applicant ineligible to bid. See id. § 1.21001(d)(4).

190 This requirement is consistent with the agreement disclosure requirements for short-form applications to
participate in our spectrum auctions. See id. § 1.2105(a)(2)(viii).

19147 CFR § 1.21001(b)(3)-(4).

192 See jd. §§ 1.21001(b), 54.315(a)(4).

193 See 47 CFR § 54.315(a)(4); see Auction 903 Procedures Public Notice, 33 FCC Rcd at 1452, para. 64.
194 See 54.315(a)(2).

19 Phase Il Auction Order, 31 FCC Rcd at 5982-5983, paras. 100-101.

19 See Phase Il Auction Order, 31 FCC Rcd at 5982-5983, para. 100. But see Incompas Comments at 13 (proposing
that entities be required to demonstrate at least five years of operation to customers, including voice) and Miller/Loy
Comments at 1 (asserting that existing providers should be required to provide evidence of five years of both voice
and broadband service). We conclude that requiring that an entity to have operated a network for at least two years
(continued....)
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certify that they have filed FCC Form 477s as required during that time period. As we determined in
CAF Phase 11, we also will accept certifications from entities that have provided electric distribution or
transmission services for at least two years (or their wholly-owned subsidiaries).*’

74. An applicant that can certify it has provided voice, broadband, and/or electric distribution
or transmission services for at least two years, or that it is a wholly-owned subsidiary of such an entity,
will provide the Commission with sufficient assurance before the auction that it has the ability to build
and maintain a network.'%

75. We will require each applicant that does not have two years of operational experience, to
submit with its short-form application its (or its parent company’s) financial statements that have been
audited by an independent certified public accountant from the three prior fiscal years, including the
balance sheets, incomes, and cash flow statements, along with a qualified opinion letter.*® Our interest in
having a level of insight into the financial health of a potential Rural Digital Opportunity Fund auction
bidder over a longer period of time is a necessary prequalification to bid, particularly because this subset
of bidders will not able to demonstrate that they have operated and maintained a voice, broadband and/or
electric distribution or transmission network for at least two years. Likewise, such applicants will also be
required to submit a letter of interest from a bank meeting the Commission’s eligibility requirements
stating that the bank would provide a letter of credit to the applicant if the applicant becomes a winning
bidder and is awarded support of a certain dollar magnitude.?® A letter of interest from the bank will
provide the Commission with an independent basis for some additional assurance regarding the financial
status of the entity.

76. We decline to adopt a suggestions from USTelecom and Windstream to limit the total bid
based on the bidder’s annual revenues,?* while VVerizon proposes further pre-auction scrutiny “on

(Continued from previous page)
will give us sufficient assurance that an entity has the qualifications to maintain a network. As we concluded in
CAF Phase 11, adopting a two-year operational requirement for bidders is reasonable, particularly when we offer an
alternative for entities that cannot meet this requirement. Finally, as we previously stated, we do not require entities
to have operated both a voice network and a broadband network, because those entities may have made business
decisions not to offer a certain service that are independent of their qualifications to offer such a service. Id.

197 Applicants that have operated only an electric distribution or transmission network must submit qualified
operating or financial reports for the relevant time period that they have filed with the relevant financial institution
along with a certification that the submission is a true and accurate copy of the forms that were submitted to the
relevant financial institution. See UTC Comments at 18 (supporting a requirement that applicants demonstrate their
operational history and financial qualifications by certifying that it or its parent company has provided voice,
broadband and/or electric distribution or transmission services for at least two years prior to the short-form
application filing deadline). As we did for CAF Phase |1, we will accept the Rural Utilities Service (RUS) Form 7,
Financial and Operating Report Electric Distribution; the RUS Form 12, Financial and Operating Report Electric
Power Supply; the National Rural Utilities Cooperative Finance Corporation (CFC) Form 7, Financial and Statistical
Report; the CFC Form 12, Operating Report; or the CoBank Form 7; or the functional replacement of one of these
reports.

198 See 47 CFR § 315(a)(7). NRECA Comments at 12 (stating that electric cooperatives should continue to be
allowed to demonstrate operational expertise based on operation and management of electric distribution and
transmission networks).

199 See 47 CFR § 54.315(a)(7)(ii); Phase Il Auction Order, 31 FCC Rcd at 5985, paras. 106-07; Auction 903
Procedures Public Notice, 33 FCC Rcd at 1445, para. 45.

200 See 47 CFR § 54.315(a)(7)(ii); Phase Il Auction Order, 31 FCC Rcd at 5985-86, paras. 106, 108; Auction 903
Procedures Public Notice, 33 FCC Rcd at 1445-46, para. 45.

201 YSTelecom Comments at 19-20 (asserting that limiting a bidder’s total amount of support based on its annual
revenue); Windstream Comments at 20 (capping the total amount that a provider can bid for the ten-year support
period to some portion of the provider’s annual revenues will provide additional scrutiny of carriers seeking to bid
(continued....)
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applicants that are seeking authority to bid for a large number of locations, relative to the size of their
existing customer base, or are planning to bid for performance tiers in which they currently provide little
or no commercial service.”?2 We are not persuaded that either of these proposals are an effective method
to guarantee the financial qualifications of bidders to perform; instead, they would more likely limit
competition by arbitrarily excluding bidders with more limited revenues or existing customer bases.2%?
We are generally reluctant to adopt additional measures that limit competition from bidders and any
concerns with financial qualifications will be resolved during the short-form applications.

77. We decline to collect less financial and technical information from existing USF support
recipients on the short-form than we did in CAF Phase 1l as suggested by some commenters.?** It is
important for Commission staff to review the same specific information from each carrier when
evaluating carriers’ qualifications to bid. However, CAF Phase Il auction participants that subsequently
defaulted on their entire award will be barred from participating in the Rural Digital Opportunity Fund.2?%
We decline to bar participants that defaulted in other universal service programs as well as decline to
subject participants to additional scrutiny that subsequently defaulted in CAF Phase II, as suggested by
other commenters,2% or that have filed for bankruptcy or that have been bankrupt in the recent past.2*’
We are capable of evaluating the circumstances of a prior default and the outcome of any subsequent
enforcement action without collecting additional information in the short-form application. All applicants

(Continued from previous page)
on a large number of locations relative to their existing customer base). See AT&T Reply at 16 (supporting
Windstream’s comments to cap the total amount that a provider can bid for the ten-year support period). See also
Frontier Reply at 14-15 (stating that the Commission should require bid bonds, which would place a cap on the
bidders maximum bid based on an upfront payment).

202 \/erizon Comment at 7-8 (stating that further scrutiny should be placed on applicants that “are planning to bid for
performance tiers in which they currently provide little or no commercial service”); see also AT&T Reply at 16
(agreeing that the Commission “should consider additional short form filing requirements to ensure that recipients of
RDOF funds are up to the challenge of providing broadband in rural areas.”)

203 See also WISPA Reply 39-40 (stating that it disagrees with Windstream and USTelecom’s proposals to limit
bidding to bidder’s annual revenue as it is anti-competitive and short-sighted).

204 5ee, e.9., ACA Connects Comments at 25-26 (proposing that instead bidders who are existing service providers
should submit a certification stating they are technically and financially capable of meeting their RDOF public
interest obligations); NCTA Comments at 9 (asserting that less technical information should be required at the short-
form stage from existing providers); Sacred Wind Comments at 3-4 (arguing that Commission should have an
abbreviated short-form process for authorized CAF Phase Il recipients). But see Frontier Reply at 14 (asserting that
the Commission should reject proposals that suggest less information at the short-form stage should be provided);
USTelecom Reply at 23 (arguing that the Commission should decline to require less information at the short-form
stage and instead consider requiring more information at that stage).

205 \We note that CAF Phase Il auction participants that subsequently defaulted on only a portion of their winning bid
will not be barred from participating.

206 See, e.g., Sacred Wind Comments at 4 (stating that “parties that have defaulted on their entire awards in prior
universal service programs should be restricted from participating in RDOF”); Geolinks Comments at 15 (asserting
that CAF Phase 1l defaulters should be subject to additional scrutiny but should not be precluded from participating
in the auction); Miller/Loy Comments (proposing that CAF Phase Il defaulters should disclose their default, and if
they do not, they should be prohibited from applying to the new auction).

207 NRECA Comments at 13 (asserting that the Commission should carefully weigh the risks of applicants that have
filed for bankruptcy or that have been bankrupt in the recent past). But see Windstream Reply at 18 (stating the
Commission should not exclude bidders that have been bankrupt in the recent past as it would exclude experienced
providers). Title 11 of the United States Code prohibits government actions that discriminate against a party on the
basis that (a) the party filed for bankruptcy protection or (b) such party failed to pay a debt that is dischargeable in
bankruptcy. 11 U.S.C. § 525(a).
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will be subject to a thorough financial and technical review in both the short-form application stage and
the long-form application stage prior to bidding and ultimately receiving support.

78. Conversely, some commenters stated that we should increase the short-form
requirements. For instance, NTCA asserted that we should require that a prospective bidder demonstrate
“more thorough qualifications at the short-form stage” focusing on technical and operational
qualifications.?®® NRECA proposes shifting to the short-form review more of the detailed technical and
financial showings conducted at the long-form review.?® USTelecom states that we should require an
applicant to provide information about subscribership trends and employee expertise to show that it has
the expertise and experience “to scale its network.”?% Subscribership and employee expertise do not
necessarily suggest that the entity is unqualified to bid in the Rural Digital Opportunity Fund auction.

Our interest in maximizing participation in the Rural Digital Opportunity Fund auction outweighs the
potential risk of qualifying a less experienced entity to participate in the auction without reviewing that
bidder’s subscribership and employee counts, particularly given that we adopt the requirement that
bidders will be required to submit their audited financial statements.?! This will allow us to scrutinize the
bidder’s audited financial statements at the long-form application stage before authorizing that entity to
begin receiving support. We believe that requiring more technical and operational information before the
auction begins will provide significant barriers to entry for some participants and unnecessarily extend the
short-form review period and delay the auction.?!? Moreover, additional technical information at the
short-form stage would be speculative based on a presumption of what a winning area would look like.

79. Similarly, we decline NTCA’s proposal to require applicants to submit propagation maps
to show where they intend to bid,?*3 as it would be burdensome on applicants “particularly given
the maps may not be relevant if an applicant does not become qualified or does become qualified but does
not win support in that area.”?** We conclude on balance that our short-form process provides significant
assurances for serious participation and our long-form post-auction process, as discussed below, will

208 NTCA Comments at 23 (arguing that the Commission should require potential bidders to “carefully evaluat[e]
the geographic realities and corresponding technical challenges in areas where they intend to bid”); NTCA Reply at
14-15 (stating that the Commission should require “the leveraging of technical standards that will be adopted in the
mapping proceeding to ensure an “apples-to-apples” comparison of capabilities when providers submit service
proposal”); see also USTelecom Comments at 18 (stating that the Commission should enhance its the standards that
it will use to determine a bidder’s ability to complete service obligations and seek more information up front from
potential bidders to ensure their operational readiness).

209 NRECA Comments at 12-13 (asserting that “only competent, qualified entities utilizing proven technologies
[should be able to] participate in both the Phase | and the Phase Il auctions™).

210 See USTelecom Comments at 19.
211 See infra para. 80.

212 5ee, e.9., WISPA Reply at 35-37 (stating that proposals to increase short-form requirements are “appropriately
viewed as simply raising the cost of doing business for smaller competitors and the Commission should reject
them.”); AT&T Reply at 16-17 (arguing that NTCA’s short-form proposal is intended to create barriers to
participation by fixed wireless providers and should be rejected).

213 NTCA Comments at 24-25 (stating the Commission should require propagation maps to show where applicants
intend to bid “with a reasonably detailed justification for their purported capability to deliver service to every corner
throughout those areas based upon reasonable assumptions regarding technological capability and subscription”);
see also GVNW Reply at 4 (asserting that in addition requiring rural topographies, the Commission require
applicants to give a detailed explanation of their capabilities based on where they intend bid).

214 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1456, para. 76.
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provide an in-depth extensive review of the winning bidders’ qualifications.?*®

80. Audited Financials. We will require each applicant that has certified that it has at least
two years of operational experience to submit financial statements that have been audited by an
independent certified public accountant from the prior fiscal year, including balance sheets, net income
and cash flow, along with a qualified opinion letter with its short-form application.?¢ If such an applicant
(or its parent company) is not audited in the ordinary course of business, we will require the applicant to
submit unaudited financial statements from the prior fiscal year with its short-form application and to
certify that it will submit audited financials during the long-form application process.?” We will require
winning bidders that take advantage of this option to submit their audited financials no later than the
deadline for submitting their proof of ETC designation (which is within 180 days of the public notice
announcing winning bidders). If the audit process is expected to exceed 180 days, a winning bidder will
have the option of seeking a waiver of this deadline.?!® In considering such waiver requests, we direct the
Bureau to determine whether the entity demonstrated in its waiver petition that it took steps to prepare for
an audit prior to being named a winning bidder and that it took immediate steps to obtain an audit after
being announced as a winning bidder. Applicants that certify that they have at least two years of
operational experience and fail to submit audited financial statements as required, will be subject to the
same base forfeiture of $50,000 that we adopted for the CAF Phase Il auction.?*® We note that most CAF
Phase Il auction support recipients were able to obtain audited financial statements by the required
deadlines. As with the CAF Phase Il auction,??° we do not extend to applicants that lack two years of
operational history the option of submitting audited financial statements during the long-form application
stage. They must submit audited financial statements from the three prior fiscal years with their short-
form application, as described above.

81. Eligible Telecommunications Carrier Designation. We adopt the same CAF Phase 1l
flexibility with respect to ETC designations and do not require an applicant to obtain its designation as an
ETC in the areas where it seeks support prior to bidding in the Rural Digital Opportunity Fund auction.?2
We do, however, require an applicant to disclose in its short-form application its status as an ETC in any
area for which it will seek support or if it will become an ETC in any area where it wins support.??? We

215 See infra section F.2 (discussing long-form applications); see also CPUC Comments at 9 (asserting that the
Commission’s screening process should provide assurances to prevent defaults).

216 See 47 CFR § 54.315(a)(3). Complete audited financial statements include the accompanying notes. No
commenters addressed the Commission’s proposed pre-auction application processes for audited financials.

217 See 47 CFR § 54.315(a)(7)(i); Phase Il Auction Order, 31 FCC Rcd at 5983-84, paras. 102-03; Auction 903
Procedures Public Notice, 33 FCC Rcd at 1445, para. 44.

2847 CFR §1.3.

219 See Phase 11 Auction Order, 31 FCC Rcd at 5984-85, paras. 104-05; Auction 903 Procedures Public Notice, 33
FCC Rcd at 1445, para. 44. Such forfeiture would be subject to the adjustment upward or downward as appropriate
based on the criteria set forth in the Commission’s forfeiture guidelines. Phase Il Auction Order, 31 FCC Rcd at
5984-85, para. 104.

220 See 47 CFR § 54.315(a)(7)(ii); Phase Il Auction Order, 31 FCC Rcd at 5985, paras. 106-07 & n.210 (explaining
the Commission’s “interest in having a level of insight into the financial health of a potential Phase 11 auction bidder
over a longer period of time” given that “this subset of bidders will not be able to demonstrate that they have
operated and maintained a voice, broadband, and/or electric distribution or transmission network for at least two
years™).

221 See 47 CFR § 54.315(a)(3); Connect America Phase 11 Auction Order, 31 FCC Rcd at 6001, para. 147.

222 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6815, Appendix A, Proposed Rules, Sec.
54.804(a)(3).
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are not persuaded that we should require an applicant to secure its ETC designation prior to the auction.??
As we determined in CAF Phase I, permitting entities to obtain ETC designation after the announcement
of winning bidders for support, encourages broader participation in the competitive process by a wider
range of entities.??* Additionally, our experience with CAF Phase Il indicates that most applicants were
ultimately designated within the long form review period, even if it took them longer than the ETC
designation proof deadline.?® We will continue to presume that an entity acted in good faith if it files its
ETC application within 30 days of the release of the public notice announcing that it is a winning bidder,
but as with both the rural broadband experiments and the CAF Phase Il auction, we discovered there were
various circumstances impacting the ability of individual bidders to file their ETC applications and that
when an application was filed did not always determine whether an applicant was designated within the
150 remaining days.?%

82. Spectrum Access. Additionally, with respect to eligibility requirements relating to
spectrum access, applicants will be required to disclose and certify the source of the spectrum they plan to
use to meet Rural Digital Opportunity Fund obligations in the particular area(s) for which they plan to
bid.??" Specifically, applicants will be required to disclose whether they currently hold a license or lease
the spectrum, including any necessary renewal expectancy, and whether such spectrum access is
contingent on obtaining support in the auction.??® Consistent with CAF Phase 11, we will require
applicants intending to use spectrum to indicate the spectrum band(s) they will use for the last mile,
backhaul, and any other parts of the network; and the total amount of uplink and downlink bandwidth (in
megahertz) that they have access to in each spectrum band for last mile. Applicants must also describe
the authorizations they have obtained to operate in the spectrum and list the call signs and/or application
file numbers associated with their spectrum authorizations, if applicable.??® Applicants must have secured
any Commission approvals necessary for the required spectrum access prior to submitting an auction
application, if applicable.?® Moreover, applicants will be required to certify that they will retain their

223 See Frontier Comments at 12-13. Frontier states that the Commission should require bidders to be an ETC from
the beginning, demonstrating they provide reliable services and that “the ETC designation process is the states’
opportunity to vet auction bidders and their service proposals.” But see AT&T Reply at 17 (asserting that the
Commission should reject commenters proposals to require ETC designation prior to the auction as it would
discourage participation and ultimately competition).

224 Phase Il Auction Order, 31 FCC Rcd at 6001, para. 147; see Mississippi PSC Comments at 2-3 (stating that “the
FCC correctly concludes that allowing these service providers, specifically electric utilities, to bid without ETC
status will encourage participation from service providers that may be hesitant to invest resources in this process”).

225 |f the ETC process takes longer than 180 days, winning bidders will have the option of seeking a waiver of the
ETC deadline. 47 CFR § 1.3. See also WVBEC Comments at 11 (asking the Commission to extend the 180-day
window for long-form applicants to get an ETC designation because some state commissions do not operate on a
continual basis).

226 pPhase Il Auction Order, 31 FCC Rcd at 6002-03, para. 153.

227 5ee 47 CFR § 54.315(a)(6); see, e.g., WISPA Comments at 33 (stating that the spectrum disclosure requirement
was fair and balanced).

228 gpe 47 CFR § 54.315(a)(6); Phase Il Auction Order, 31 FCC Rcd at 5981, para. 98.
229 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1452, para. 64.

230 We acknowledge that the Commission has scheduled the auction of Priority Access Licenses for the 3550-3650
MHz band for June 25, 2020 (Auction 105). Auction of Priority Access Licenses for the 3550-3650 MHz Band;
Comment Sought on Competitive Bidding Procedures for Auction 105, AU Docket No. 19-244, Public Notice, 34
FCC Rcd 9215 (2019). A number of CAF Phase Il applicants indicated that they would be participating in this
auction. Because this auction will likely coincide with the Rural Digital Opportunity Fund pre-auction process, we
will permit Rural Digital Opportunity Fund applicants that plan to use this spectrum to meet their obligations to
indicate the status of their participation in the auction as part of their spectrum showing in their applications.
(continued....)
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access to the spectrum for at least ten years from the date support is authorized.?** NTCA argues that
applicants who do not have access to spectrum should be required to show how they would acquire it.?*?
We agree and, consistent with our treatment of this situation in CAF Phase 11, we will find a recipient in
default if it is unable to meet its obligations, including if the authorization is not renewed during the
support term.”2%

83. Also, any applicant that intends to provide service using satellite technology will be
required to identify in its short-form application its expected timing for applying for any earth station
licenses it intends to use in the areas where it intends to bid, if it has not already obtained these licenses.
We do not require satellite providers to obtain all necessary earth station licenses by the short-form
application deadline.z* An earth station license requires that a satellite provider bring the station into
operation within one year of obtaining a license and a satellite provider may not be ready to meet this
requirement by the short-form filing deadline. Moreover, because an applicant can apply to obtain a
microwave license at any time,?® we will permit an applicant that intends to obtain microwave license(s)
for backhaul to meet its public interest obligations for the Rural Digital Opportunity Fund by describing
in its short-form application its expected timing for applying for such license(s), if it has not already
obtained them. ¢

84. Due Diligence Certification. Consistent with the procedures adopted for the CAF Phase
Il auction, we adopt the requirement that an applicant certify that it has performed due diligence
concerning its potential participation in the Rural Digital Opportunity Fund auction so the applicant
understands its obligations.?3” Specifically, we adopt the requirement that each applicant make the
following certification in its short-form application under penalty of perjury:

The applicant acknowledges that it has sole responsibility for investigating and
evaluating all technical and marketplace factors that may have a bearing on the level of
Rural Digital Opportunity Fund support it submits as a bid, and that if the applicant wins
support, it will be able to build and operate facilities in accordance with the Rural Digital
Opportunity Fund obligations and the Commission’s rules generally.?%

85. This proposed certification will help ensure that each applicant acknowledges and accepts
responsibility for its bids and any forfeitures imposed in the event of default,?® and that the applicant will

(Continued from previous page)
However, such an applicant must also provide alternatives for how it intends to meet its Rural Digital Opportunity
Fund obligations if it is not able to obtain a license through Auction 105.

231 47 CFR § 54.315(a)(6); Phase Il Auction Order, 31 FCC Rcd at 5981, para. 98.
232 NTCA Comments at 25.
233 Auction 903 Procedures Public Notice, 33 FCC Red at 1462, para. 89.

234 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1461-62, para. 88 (citing CAF Il Auction Comment Public
Notice, 32 FCC Rcd at 6251, para. 41).

235 Gee, e.9., 47 CFR § 101.21(f) (describing the steps an applicant must take to obtain a microwave license).
236 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1461-62, para. 88.
237 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1472, para. 119.

238 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1472, para. 119; Rural Digital Opportunity Fund
NPRM, 34 FCC Rcd at 6803, para. 78.

239 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1472, para. 119; Rural Digital Opportunity Fund
NPRM, 34 FCC Rcd at 6803-04, para. 79.
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not attempt to place responsibility for the consequences of its bidding activity on either the Commission
or third parties.?%

2. Long-Form Application Process

86. Winning bidders for the Rural Digital Opportunity Fund support will be required to
comply with the same long-form application process we adopted for CAF Phase 11.24* The rules we adopt
below provide the basic framework and requirements for winning bidders to demonstrate their
qualifications for support. After the close of the auction, the Bureau will release a public notice declaring
the auction closed, identifying the winning bidders, and establishing details and deadlines for next steps.
Winning bidders will then be required to submit extensive information detailing their respective
qualifications in their long-form applications, allowing for a further in-depth review of their qualifications
prior to authorization of support. Any additional information that is required to establish whether an
applicant is eligible for Rural Digital Opportunity Fund support will be announced by public notice.#?
We note that very few commenters addressed the Commission’s proposed post-auction long-form
application processes?? and none of those commenters raised significant concerns. We therefore
conclude the rules we adopt today will best serve the Commission’s ability to determine whether the
applicants are ultimately eligible for Rural Digital Opportunity Support authorization funding, providing a
fair and efficient review process.

87. Ownership Disclosure. We adopt the ownership disclosure requirements proposed in the
NPRM.2# Specifically, an applicant for Rural Digital Opportunity Fund support must fully disclose its
ownership structure as well as information regarding the real party- or parties-in-interest of the applicant
or application. Ownership disclosure reports from the short-form process must be updated if any
information reported in the short-form has changed.?*

88. Financial and Technical Capability Certification. Consistent with CAF Phase 11, we will
require a long-form applicant to certify that it is financially and technically capable of providing the

240 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1472, para. 119; Rural Digital Opportunity Fund
NPRM, 34 FCC Rcd at 6803-04, para. 79.

241 47 CFR 8§ 54.315(b)(2)(i-viii); see Phase Il Auction Order, 31 FCC Rcd at 5986-5999, paras. 111-141.

242 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6815-6816, Appendix A, Proposed Rules, Sec.
54.804(a).

243 See UTC Comments at 17-20 (agreeing with all of the Commission’s long-form proposals). However,
Windstream and Frontier both requested that the Commission adopt a protective order to allow for access to long-
form applications. Windstream asserts that this process would allow for careful vetting of Rural Digital Opportunity
Fund applicants and the safeguarding of commercial information from competitors. See Windstream Reply at 17-
18. Furthermore, Frontier states that review of CAF Phase Il long-form applications, including sensitive material,
would provide for meaningful design for the Rural Digital Opportunity Fund. See Frontier Reply at 13. We are not
persuaded that we should allow outside parties to review confidential information in the winning bidders’
applications. As we did in CAF Phase I, a request for public inspection can be made under section 0.461 of the
Commission’s rules, and the applicant will be notified and will be required to justify confidential treatment of its
request if the applicant has any objections to disclosure. See id. § 0.461. Likewise, certain information in each
application will be made publicly available after the close of the auction pursuant to our limited information
procedures currently in place. See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1473-76, paras. 122-27.

244 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6816, Appendix A, Proposed Rules, Sec,
54.804(b)(2)(i).

245 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6815, Appendix A, Proposed Rules, Sec,
54.804(a)(1).
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required coverage and performance levels within the specified timeframe in the geographic areas in which
it won support.24

89. Public Interest Obligations Certifications. We next adopt proposed rule
54.804(b)(2)(iii), concluding that a long-form applicant must certify in its long-form application that it
will meet the relevant public interest obligations for each performance tier and latency combination for
which it was deemed a winning bidder, including the requirement that it will offer service at rates that are
equal to or lower than the Commission’s reasonable comparability benchmarks for fixed services offered
in urban areas.?*

90. Description of Technology and System Design. Due to the varying types of technologies
that entities may use to fulfill their Rural Digital Opportunity Fund competitive bidding process
obligations, we find that it is also reasonable to require each winning bidder to submit a description of the
technology and system design it intends to use to deliver voice and broadband service, including a
network diagram, which must be certified by a professional engineer.?® The professional engineer must
certify that the network is capable of delivering, to at least 95% percent of CAM locations in each
relevant state, voice and broadband service that meets the requisite performance requirements.?*® There
must be sufficient capacity to meet customer demand at or above the prescribed levels during peak usage
periods. Entities proposing to use wireless technologies also must provide a description of their spectrum
access in the areas for which they seek support and demonstrate that they have the required licenses to use
that spectrum if applicable.?®® This documentation will enable Commission staff to have assurance from
an engineer that the proposed network will be able to fulfill the service obligations to which the bidders
will have to commit. Filing deadlines will be strictly enforced, and bidders should not presume that they
may obtain a waiver absent extraordinary circumstances.?!

91. Available Funds Certification. Next we adopt proposed rule 54.804(b)(2)(v), concluding
that an applicant must certify in its long-form application that it will have the funds available for all
project costs that exceed the amount of support to be received, and that it will comply with all program
requirements.?? Simultaneously, we will also require that winning bidders describe in their long-form
application how the required construction will be funded and include financial projections that

246 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6816, Appendix A, Proposed Rules, Sec.
54.804(b)(2)(ii).

247 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6816, Appendix A, Proposed Rules at Sec.
54.804(b)(2)(Giii).

248 For CAF Phase 11, winning bidders were required to submit a detailed project description that described each
specific phase of the project, e.g., network design, construction, deployment, and maintenance. Auction 903
Procedures Public Notice, 33 FCC Rcd at 1515-1516, paras. 302-303.

249 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6816-17, Appendix A, Proposed Rules, Sec.
54.804(b)(2)(iv); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1514-15, para. 300.

250 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1516-1517, para. 304.

21 See 47 CFR § 0.406 (“Persons having business with the Commission should familiarize themselves with those
portions of its rules and regulations pertinent to such business.”). See also, e.g., Universal Service Contribution
Methodology, WC Docket No. 06-122, Order, 26 FCC Recd 11213, 11215-16, para. 7 (WCB 2011) (declining to
review rejection of company’s late-filed revisions to form which were caused by company’s misunderstanding of
form instructions, because “[b]Jusinesses have a responsibility to familiarize themselves with the rules and
regulations that are relevant to their industry”).

252 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6817, Appendix A, Proposed Rules at Sec.
54.804(b)(2)(V).
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demonstrate that they can cover the necessary debt service payments over the life of the loan.?3
Additionally, these requirements include the public interest obligations contained in the Commission’s
rules.?s

92. ETC Eligibility and Documentation. Consistent with the CAF Phase Il auction rules, a
winning bidder in the Rural Digital Opportunity Fund auction will be permitted to obtain its ETC
designation after the close of the auction, submitting proof within 180 days of the public notice
identifying winning bidders.?> We decline to forbear from the ETC requirement.?® We recognize the
statutory role that Congress created for state commissions and the FCC with respect to ETC designations,
and we do not disturb that framework.?” Nothing in the record addresses the standards necessary to find
forbearance in the public interest, even if some interested parties may prefer not to become ETCs with all
of the associated obligations. Therefore, we will continue to require service providers to obtain ETC
status to qualify for universal service support.?®® A winning bidder must demonstrate with appropriate
documentation that it has been designated as an ETC covering each of the geographic areas for which it
seeks to be authorized for support.?® For example, in addition to providing the relevant state or
Commission orders, each winning bidder will need to demonstrate that its ETC designation covers the
areas of its winning bid(s) (e.g., census blocks, wire centers, etc.). Such documentation could include

253 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6817, Appendix A, Proposed Rules at Sec. 54.804
(b)(2)(vi).

254 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6817, Appendix A, Proposed Rules at Sec.
54.804(b)(2)(v).

2% Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6817, Appendix A, Proposed Rules, Sec, 54.804(b)(5).
180 days should provide states with enough time to consider ETC designation applications, without unreasonably
delaying the authorization of support. If the audit process takes longer than 180 days, winning bidders will have the
option of seeking a waiver of this deadline.?®® In considering such waiver requests, we direct the Bureau to
determine whether an entity demonstrated in its waiver petition that it took steps to prepare for an audit prior to
being named a winning bidder and that it took immediate steps to obtain an audit after being announced as a
winning bidder.

256 Some commenters argued that the ETC designation requirement is a barrier to entry and should be eliminated.
See NCTA Comments at 6 (asserting that “the focus of the [Rural Digital Opportunity Fund] is on providing
broadband to unserved areas, it makes little sense to continue to require providers to be certified telecommunications
carriers.”); Pacific Dataport Comments at 5 (stating that the ETC requirements are onerous and “will likely dissuade
highly capable service providers . . . who could make significant near-term contributions to bridging the digital
divide.”); NACO Comments at 2 (encouraging the Commission “to establish a formula to allow fair consideration
for non-ETC providers to compete against ETC entities in the overall competitive bidding process.”); Muscogee
Comments at 12-13 (asserting that the “use of good faith [should be applied] when including those applicants that
may not be an ETC but feel qualified to carry out the scope of work should be they be support recipient.”); UTC
Reply at 8-10 (requesting that the ETC requirement is eliminated “for utilities that are restricted from providing
retail broadband services.”). But see AT&T Reply at 17, n.76 (disagreeing with NCTA’s proposal to forbear from
requiring providers to be designated as an ETC and that forbearance “undermines fair competition by allowing bids
by providers that would not have to factor the costs imposed by ETC requirements into their bids.”); and NRECA
Reply at 11-12 (asserting that forbearance from requiring winning bidders to become ETCs is not warranted and the
obligation to retain voice-services should be retained); Windstream Reply at 18 (asserting that the Commission
should not eliminate the ETC requirement.

257 April 2014 Connect America Order, 29 FCC Rcd at 7064, para. 42 (reaffirming that Connect America Fund
recipients are required to obtain an ETC Designation).

28 |ikewise, §254(e) limits the distribution of support to ETCs designated under §214(e). See Windstream Reply at
18 (arguing the ETC requirement “ensure[s] that states, or the Commission . . . , have authority to monitor a
provider’s use of high-cost support and enforce the obligation to provide supported service.”)

259 47 CFR § 54.315(b)(5).
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map overlays of the winning bid areas, or charts listing designated areas. Furthermore, each winning
bidder will be required to submit a letter with its documentation from an officer of the company certifying
that its ETC designation for each state covers the relevant areas where the winning bidders will receive
support.2®® As we experienced with CAF Phase I, these requirements will help the Commission verify
that each winning bidder is permitted to operate in the areas where it will be receiving support.

93. Forbearance from Service Area Redefinition Process. We adopt our proposal to forbear
from the statutory requirement that the ETC service area of a Rural Digital Opportunity Fund participant
conform to the service area of the rural telephone company serving the same area.?* As in the CAF
Phase Il auction, the Commission will be maximizing the use of Rural Digital Opportunity Fund support
by making it available for only one provider per geographic area.?6> Moreover, we expect that the
incumbent rural telephone company’s service area will no longer be relevant because the incumbent
service provider may be replaced by another Rural Digital Opportunity Fund recipient in portions of its
service area. Thus, forbearance is appropriate and in the public interest.

94. Accordingly, for those entities that obtain ETC designations as a result of being selected
as winning bidders for the Rural Digital Opportunity Fund, we forbear from applying section 214(e)(5) of
the Act, insofar as this section requires that the service area of such an ETC conform to the service area of
any rural telephone company serving an area eligible for Rural Digital Opportunity Fund support. We
note that forbearing from the service area conformance requirement eliminates the need for redefinition of
any rural telephone company service areas in the context of the Rural Digital Opportunity Fund
competitive bidding process.?®* However, if an existing ETC seeks support through the Rural Digital
Opportunity Fund competitive bidding process for areas within its existing service area, this forbearance
will not have any impact on the ETC’s pre-existing obligations with respect to other support mechanisms
and the existing service area. Likewise, as in CAF Phase Il, some of the price cap carrier study areas that
may become eligible for the Rural Digital Opportunity Fund competitive bidding process meet the
statutory definition so that the carrier serving those study areas would be classified as a rural telephone
company.2s

95. Thus, we conclude that forbearance is warranted in these limited circumstances. Our
objective is to distribute support to winning bidders as soon as possible so that they can begin the process
of deploying new broadband to consumers in those areas. Case-by-case forbearance would likely delay
our post-selection review of entities once they are announced as winning bidders. The Act requires the
Commission to forbear from applying any requirement of the Act or our regulations to a

260 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6817, Appendix A, Proposed Rules, Sec, 54.804(b)(5).

261 Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6807, para. 92. See also Phase Il Auction Order, 31
FCC Rcd at 6005-09, paras. 157-68. The Act and the Commission’s rules define the term “service area” as a
geographic area within which an ETC has universal service obligations and may receive universal service support.
47 U.S.C. 8 214(e)(5); see also 47 CFR § 54.207(a). Section 214(e)(5) of the Act requires that a competitive ETC’s
service area must conform to the incumbent rural telephone company’s service area “unless and until the
Commission and the States, after taking into account recommendations of a Federal-State Joint Board . . . establish a
different definition of service area for such company.” 47 U.S.C. § 214(e)(5).

262 Phase Il Auction Order, 31 FCC Rcd at 6006, para. 159 (concluding that “forbearance from the section 214(e)(5)
service area conformance requirement for recipients of the [CAF] Phase 11 competitive bidding process is
appropriate and in the public interest”). See also Muscogee Comments at 13 (stating that it “supports [the] proposal
to forebear the statutory requirement listed to maximize the area and impact of the RDOF by limiting it to one
provider per geographic area.”).

263 Accordingly, Commission rules regarding the redefinition process are inapplicable to petitions that are subject to
this order. See 47 CFR § 54.207(c), (d).

264 Phase Il Auction Order, 31 FCC Rcd at 6005-06, paras. 157-68.
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telecommunications carrier if the Commission determines that: (1) enforcement of the requirement is not
necessary to ensure that the charges, practices, classifications, or regulations by, for, or in connection with
that telecommunications carrier or telecommunications service are just and reasonable and are not
unjustly or unreasonably discriminatory; (2) enforcement of that requirement is not necessary for the
protection of consumers; and (3) forbearance from applying that requirement is consistent with the public
interest.?s> For the same reasons set forth in the CAF Phase 11 Auction Order, we conclude each of these
statutory criteria is met for winning bidders of the Rural Digital Opportunity Fund competitive bidding
process. 268

96. Letters of Credit. We next adopt letter of credit rules that provide appropriate protection
for Rural Digital Opportunity Fund support, with reduced burdens on participants.?” In CAF Phase II,
the Commission found that requiring bidders to obtain an irrevocable standby letter of credit, covering the
first year of support of a recipient’s winning bid, was an effective means to safeguard the universal
service funds.?® Moreover, the letter of credit was subject to a phase-down schedule, reducing the
burdens on the recipients.?®® The letter of credit requirement did not deter broad participation in the CAF
Phase Il auction where we awarded $1.488 billion in support to 103 winning bidders and,?™ as of
December 2019, nearly 90 percent of carriers have been authorized after securing valid letters of credit.?”
Thus, we are not persuaded to adopt suggestions from commenters that we remove the letter of credit
requirement entirely, either for all winning bidders or for certain groups of winning bidders such as
Tribally-owned and -controlled carriers or established rural carriers.?"

97. We find appropriate, however, certain modifications to our CAF Phase I letter of credit
requirements, which will further reduce the burdens on applicants while still retaining substantial public
benefits. We will allow a support recipient to reduce the amount of its letter of credit as it meets the later
service milestones; once a recipient has met its deployment obligation to 60% of its CAM locations, the
amount of the letter of credit may decrease to an amount equal to 80% of the total support amount already
disbursed plus the amount that will be disbursed in the coming year. Consistent with CAF Phase II, once
the recipient has met its deployment obligation to 80% of its CAM locations, the letter of credit amount
may decrease to 60% of the total support already disbursed plus the amount that will be disbursed in the

26547 U.S.C. § 160(a). See also 47 U.S.C. § 160(b) (directing the Commission, in “making the determination under
subsection (a)(3) of this section, [to] consider whether forbearance from enforcing the provision or regulation will
promote competitive market conditions, including the extent to which such forbearance will enhance competition
among providers of telecommunications services”).

266 \We incorporate by reference here the analysis of forbearance factors that we considered and found warranted
forbearance in CAF Phase II. See Phase Il Auction Order, 31 FCC Rcd at 6005-06, paras. 157-68.

267 Phase Il Auction Order, 31 FCC Rcd at 5990, 6045, paras. 119-21, Appx. B.
268 Phase Il Auction Order, 31 FCC Rcd at 5990, para. 120.
269 Phase Il Auction Order, 31 FCC Rcd at 5990, para. 120.

270 See 220 Applicants Qualified to Bid in the Connect America Fund Phase Il Auction (Auction 903) Bidding to
Begin on July 24, 2018, AU Docket No. 17-182, WC Docket No. 10-90, Public Notice, 33 FCC Rcd 6171 (2018);
Auction 903 Winning Bidders PN, 33 FCC Rcd at 8257.

271 See Authorized Auction 903 Long-Form Applicants, https://www.fcc.gov/file/17188/download (last updated
12/16/2019).

272 e, e.g., Incompas Comments at 13 (asserting that the Commission should allow “small providers to
demonstrate capability through means other than the letter of credit,” like participation in other build projects like E-
Rate); Internet Society Comments at 5 (proposing a vouching system and validation of interest from a Tribal
government rather than a bank).
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coming year. Ultimately, once a recipient has completed 100% deployment to all CAM locations by the
end of year six and USAC has verified the deployment, the letter of credit can be closed.

98. Consistent with CAF Phase 11, we will require each winning bidder to submit a
commitment letter from a bank no later than the number of days provided by public notice.?”® A long-
form applicant must submit a letter from a bank acceptable to the Commission, committing to issue an
irrevocable stand-by letter of credit, to the long-form applicant.?”* The letter must, at a minimum, provide
the dollar amount of the letter of credit and the issuing bank’s agreement to follow the terms and
conditions of the Commission’s model letter of credit in Appendix C.

99. Once a winning bidder has been authorized, we will require an irrevocable standby letter
of credit from a bank that is acceptable to the Commission?”® in substantially the same form as the model
letter of credit set forth in Appendix C.2® The letters of credit for winning bidders must be obtained from
a domestic or foreign bank meeting the requirements adopted herein. For U.S. banks, the bank must be
insured by the Federal Deposit Insurance Corporation (FDIC) and have a Weiss bank safety rating of B-
or higher committing to issue a letter of credit.?’” Similarly, for non-U.S. banks, we require that the bank
be among the 100 largest non-U.S. banks in the world (determined on the basis of total assets as of the
end of the calendar year immediately preceding the issuance of the letter of credit, determined on a U.S.
dollar equivalent basis as of such date).?’® Winning bidders also have the option of obtaining a letter of
credit from CoBank or the National Rural Utilities Cooperative Finance Corporation so long as they
continue to meet the Commission’s requirements.?”® When a winning applicant obtains a letter of credit,
it must be at least equal to the amount of the first year of authorized support.?® Before the winning
applicant can receive its next year’s support, it must modify, renew, or obtain a new letter of credit to
ensure that it is valued at least at the total amount of Rural Digital Opportunity Fund money that has
already been disbursed plus the amount of money that is going to be provided in the next year. We
conclude that requiring recipients to obtain a letter of credit on at least an annual basis will help minimize
administrative costs for USAC and the recipient rather than having to negotiate a new letter of credit for
each monthly disbursement.28!

100.  However, we will require all winning bidders to provide a single letter of credit covering
all of their winning bids within a single state.?®2 We decline to allow multiple letters of credit that cover
all bids in a state as we did for CAF Phase 11,28 as this option was not used and is administratively

273 See Rural Digital Opportunity Fund NPRM, 34 FCC Rcd at 6817, Appendix A, 54.804(b)(3).
274 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519, para. 309.
275 47 CFR § 54.315(c), (c)(3); Phase Il Auction Order, 31 FCC Rcd at 5991-92, paras. 122, 125.

276 A Rural Digital Opportunity Fund support recipient’s letter of credit must be issued in substantially the same
form as one of our model LOCs and, in any event, must be acceptable in all respects to the Commission.

277 Phase Il Auction Order, 31 FCC Rcd at 5991, paras. 120.

278 See Phase 11 Auction Order, 31 FCC Rcd at 5996, para. 131. The bank must also have a branch in the District of
Columbia or other agreed-upon location in the United States, have a long-term unsecured credit rating issued by a
widely-recognized credit rating agency that is equivalent to a BBB- or better rating by Standard & Poor’s, and must
issue the letter of credit payable in United States dollars.

279 See 47 CFR § 54.315(c)(2)(ii) & (iii).
280 Phase Il Auction Order, 31 FCC Rcd at 6016-18, paras. 189-94.

281 See Phase 11 Auction Order, 31 FCC Rcd at 5997, para. 135. Note that in accordance with the model letter of
credit in Appendix C hereto, annual letters of credit must contain an evergreen provision.

282 See Phase 11 Auction Order, 31 FCC Rcd at 5991, para. 122.
283 See Phase 11 Auction Order, 31 FCC Rcd at 5991, para. 122.
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burdensome on the Commission and USAC. Thus, a default in one census block could result in a draw on
the entire letter of credit.

101.  As we have previously recognized, we will again allow for the option of greater
flexibility regarding letter of credit for Tribally-owned and -controlled winning bidders.?® Consistent
with CAF Phase 11, if any Tribally-owned and -controlled Rural Digital Opportunity Fund winning bidder
is unable to obtain a letter of credit, it may file a petition for a waiver of the letter of credit requirement.
Consistent with our precedent, waiver applicants must show, with evidence acceptable to the
Commission, that the Tribally-owned and -controlled winning bidder is unable to obtain a letter of
credit.?®

102.  The determinations we reach today take into consideration the comments submitted on
the burdens associated with the letter of credit requirement. We conclude, however, that the letter of
credit requirement best protects the Fund. While we understand that there are costs associated with the
letter of credit, we continue to believe bidders can incorporate these costs when determining their
strategies prior to the auction. The universal service program provides significant benefits when weighed
against the costs of the letter of credits, which in turn provide significant security of public funding. As
we have previously stated, letters of credit have “the added advantage of minimizing the possibility that
the support becomes property of a recipient’s bankruptcy estate for an extended period of time, thereby
preventing the funds from being used promptly to accomplish our goals.”2%

103.  We received comments with requests to modify the letter of credit requirement.
CoBank, ACB (CoBank), for example, suggests that limiting the letter of credit requirement to only one
year’s support could provide opportunity for smaller and more diverse participants and the risks could be
mitigated by instituting more stringent annual reporting requirements.?®” Live Oak Bank advocates for a
“detailed measurement” “[of] an operator's ability to meet the build-out criteria and to perform” before
the second year to help lending institutions lessen its risk and monitor “the operator’s performance
relative to [its] plan and contractual obligations.”?®® CenturyLink and NTCA agree that if a letter of
credit is required, it should be reduced with each milestone verified by USAC, % while Windstream
agrees with USTelecom that the Commission should cut the letter of credit in half after its first and

284 Phase Il Auction Order, 31 FCC Rcd at 5999, para. 140. See Muscogee Comments at 12; Navajo Reply at 12. It
is also important to note that, as of December 2019, at least three CAF Phase 11 winning bidders that are entirely or

partially owned by a Tribe have been able to obtain letters of credit complying with the Commission’s rules without
the need for a waiver.

285 Phase Il Auction Order, 31 FCC Rcd at 5999, para. 140.
28 Phase 11 Auction Order, 31 FCC Rcd at 5990, at 120.

287 CoBank Reply at 4-6. CoBank further asserts that “requiring a LOC in the amount of just one year’s support
would reduce the future liability of an awardee. . .” Id. at 4.

288 See Letter from John Scrivner, Vice President of Broadband Lending, Live Oak Bank, to Marlene H. Dortch,
FCC WC Docket No. 19-126 et al., at 1 (filed Oct. 28, 2019). Live Oak also argues that the Commission should
“allow for a pro rata reduction in the ongoing Letter of Credit amount committed . . . when an operator meets the
build-out thresholds stipulated in the program.” It further argues that without this reduction the broadband operator
bears the burdens of “increased cost and possibly reduced eligibility for Letters of Credit.” 1d.

289 CenturyLink Comments at 10; NTCA Reply at 27. See also Letter from Stephen E. Coran, Counsel to Nextlink,
to Marlene H. Dortch, FCC WC Docket No. 19-126 et al., at 1-2 (filed Dec. 12, 2019) (supporting the reduction in
value of letters of credit as deployment milestones are met because banks charge CAF recipients around 5% of the
value of the letter of credit, which by year 5 equals 25% of the value of the annual subsidy).
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second milestones are completed.?*® ITTA proposes that the letter of credit “funding be limited to no
more than two years of funding at any time.”?** We decline to adopt these proposals. These approaches
would not permit the Commission to recover a significant portion of the public’s funds that are disbursed
to an entity in the event that the entity is not using the support for its intended purposes. Consistent with
CAF Phase I, we will only authorize USAC to draw on the letter of credit for the entire amount of the
letter of credit if the entity does not repay the Commission for the support associated with its compliance
gap.?°> Additionally, as stated in CAF Phase Il, “if the entity fails to pay this support amount, we
conclude that the risk that the entity will be unable to continue to serve its customers or may go into
bankruptcy is more likely, and thus it is necessary to ensure that the Commission can recover the entire
amount of support that it has disbursed.”2%

104.  Inresponse to modification suggestions, however, we are persuaded to alter our CAF
Phase Il letter of credit requirements and appropriately minimize the burdens on applicants while still
retaining substantial public benefits. We will allow a support recipient to reduce the amount of its letter
of credit as it meets the later service milestones.?®* Once USAC has verified that the recipient has
deployed to 60% of its CAM locations, the amount of the letter of credit may decrease to an amount equal
to 80% of the total support amount already disbursed plus the amount that will be disbursed in the coming
year. In addition, consistent with CAF Phase I, once the recipient has deployed to 80% of its CAM
locations, the letter of credit amount may decrease to 60% of the total support already disbursed plus the
amount that will be disbursed in the coming year. Consistent with CAF Phase 11, we will require that the
letter of credit only remain open until the recipient has certified that it has deployed broadband and voice
service meeting the Commission’s requirements to 100% of the CAM locations by the end of year six,
and USAC has verified that the recipient has fully deployed its network.?®> We do not expect new
additional locations in years seven and eight to be significant enough that it would be necessary to secure
that additional deployment with a letter of credit, but recipients will be subject to other sanctions for non-
compliance with the terms and conditions of high-cost funding, including but not limited to the
Commission’s existing enforcement procedures and penalties, reductions in support amounts, potential
revocation of ETC designations, and suspension or debarment.2%

105.  We disagree with ITTA that the phase-down process is “a myth,” as it states that the “the
increase in Letter of Credit values over the course of time relative to earlier years of the support term
negatively affects auction winners’ [overall profits].” This reduction in the letter of credit amount will
serve to reduce the burden on the recipient and to provide additional incentive to deploy quickly to rural

2%0 USTelecom proposes that “after a participant meets its first and second milestone in any Commission universal
service program, that participant then qualifies as a lower-risk and therefore can obtain a letter of credit for half of
the value otherwise prescribed.” USTelecom Comments at 46. Windstream Reply at 19-20, n.69-71. Likewise,
ITTA proposes that “[i]f the RDOF provider has missed the milestone it will still post a one-year [LOC] and will be
subject to the additional oversight by USAC and the Commission depending on the level of the miss.” ITTA
Comments at 17-18.

291 ITTA Comments at 17-18.
292 See supra Section I11.E and Phase 11 Auction Order, 31 FCC Rcd at 5992, para. 124.
293 Phase Il Auction Order, 31 FCC Rcd at 5992, para. 124.

2% Phase Il Auction Order, 31 FCC Rcd at 5991-92, paras. 123-24. In instances where the amount of the letter of
credit fails to satisfy the amount owed, such deficiency will be a debt due to the Commission and, if not paid, will be
collected pursuant to the Commission’s rules. See 47 C.F.R. 1.1901 et seq. Where the draw on the letter of credit
results in a greater recovery than is required to satisfy the default, we direct the Bureau to take appropriate measures
promptly to return the excess funds.

2% Phase Il Auction Order, 31 FCC Rcd at 5991, para. 123.
29 47 CFR § 54.320(c).
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areas. This approach is consistent with CAF Phase 1l and will help alleviate the costs of obtaining a letter
of credit, particularly for entities that are able to build out their networks faster than the six year build-out
period, while still protecting the Commission’s ability to recover the funds in the event that the entity is
not building out its network as required.?®’

106.  Having established a stair-step reduction in the letter of credit that correlates with
increased deployment, we decline USTelecom’s phase down proposal calling for “cumulative funding
that would be subject to the [letter of credit] obligation . . . reduced by an amount commensurate with that
deployment.”2% We are not persuaded by this approach. Specifically, USTelecom proposes that the
letter of credit is reduced by the amount of buildout verified, for example if 20% was built out in one year
and verified, then the letter of credit would be reduced by 20%.2*° As stated above, the Commission
requires 100% buildout to be verified and then the letter of credit can be terminated. Under USTelecom’s
proposal, each individual auction winner’s build out would be reviewed on a yearly basis, which would be
onerous and “too administratively burdensome and could potentially delay the auction.”*® Moreover,
support is not disbursed exactly in relation to the percentage of locations to which a carrier has deployed
facilities.

107.  Commenters renewed requests for other safeguard measures, yet none of the measures
fully guarantee that the Commission will be able to recover past support disbursements from a defaulting
recipient. Several commenters suggested performance bonds or sureties. For example, WISPA and WTA
assert the Commission should require auction winners to obtain performance bonds as an alternative to
obtaining letters of credit, costing participants substantially less than a letter of credit.*®* USTelecom

297 Phase Il Auction Order, 31 FCC Rcd at 5991, para. 123.

2% See USTelecom Nov. 29, 2019, Ex Parte Letter at 3-4. USTelecom’s asserts that its proposal “could be
implemented through the annual filing and certification of deployment . . . subject to verification by USAC [for
years 1 and 2], even though there are no specific milestone requirements before Year 3.” Id. at 3. USTelecom
further states that once USAC verifies deployment, it could exclude an amount equal to 5% of its annual funding for
every 1% of verified deployment. Id. at 3-4.

299 See USTelecom Nov. 29, 2019, Ex Parte Letter at 3.
300 See Phase 11 Auction Order, 31 FCC Rcd at 5985, para. 105.

301 WISPA Comments at 36-38 (stating further that some CAF Phase 11 recipients are finding that the cost to obtain
and maintain a letter of credit can approach 10% of the annual support amount. Performance bonds cost .5-1.5% of
the cost of the letter of credit). Other commenters also support Performance Bonds. See, e.g., WTA Reply at 17-18
(agreeing that “performance bonds would appear to be a more efficient alternative to LOCs because they are
generally able to provide comparable protection to the Commission against loss of RDOF funds at a much lower
cost . . .."); see Geolinks Comments at 12-13 (urging the Commission to adopt performance bonds because they are
a less costly alternative and carries far fewer collateral/credit requirements while still offering the Commission the
same amount of coverage); NTCA Reply at 26-27 (stating that a performance bond is equally as effective as a letter
of credit); WVBEC Reply at 1-4 (asserting that performance bonds cost much less than a letter of credit to secure);
Letter from Thomas Cohen and J. Bradford Currier, counsel to ACA Connects, to Marlene H. Dortch, Secretary,
FCC WC Docket No. 19-126 et al., at 5 (filed Nov. 21, 2019) (agreeing with commenters that “the Commission
should consider allowing performance bonds and other alternative arrangements” instead of the letter of credit);
Letter from Stephen E. Coran, counsel to Aristotle, Geolinks and WISPA, to Marlene H. Dortch, Secretary, FCC
WC Docket No. 19-126 et al., at 1-3 (filed Dec. 9, 2019) (discussing first-hand experiences with letters of credit,
equating the maintenance cost to the amount it would cost to serve broadband to a community, and arguing that
performance bonds are “significantly less difficult and less expensive.”); Letter from C. Douglas Jarrett, counsel to
NRECA, to Marlene H. Dortch, Secretary, FCC WC Docket No. 19-126 et al., at 4 (filed Dec. 19, 2019) (asserting
that the Commission should consider allowing applicants the option of a performance bond). Likewise, some
commenters support Surety Bonds. See, e.g, SFAA Comments at 2-3 (stating that a surety bond has advantages over
a letter of credit because while a default on a letter of credit only leads to the bank issuing the LOC releasing funds,
a surety bond obligates the issuer to finish the work that the surety bond originally secured); CoBank Reply at 3
(continued....)
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agrees, commenting that the Commission should reconsider its proposals requiring Rural Digital
Opportunity Fund winners to obtain a letter of credit as it is a substantial barrier to participation.3%
Letters of credit, unlike performance bonds, allow for an immediate reclamation of support in the event
the recipient is not properly using those funds. Performance bonds, on the other hand, would not provide
the same level of protection and would require the involvement of a third party to adjudicate any disputes
that arise, which would complicate our process and unnecessarily limit the authority of the Commission
to allocate funds. A letter of credit, unlike a performance bond, has the benefit of the “independence
principle” in that the letter of credit is independent of the underlying transaction.* The bank’s obligation
to pay under the letter of credit does not depend on the auction winner’s default but on the presentation of
documents evidencing the default.3* Being independent in this way assures that USAC can collect
monies due to it promptly without engaging in disputes with the winning bidder, the performance bond
guarantor or the winning bidder’s trustee in bankruptcy over whether the funds should be paid or even
whether the funds are available to the Fund due to competing claims of creditors.

108.  Similarly, Frontier and Windstream recommend placing money in escrow prior to
bidding because they claim letters of credit are too expensive.*® The record also includes several
comments opposing letter of credits or suggesting other means of protecting our interests.*® However,
we are not persuaded that escrow agreements, or other alternatives, would provide protection equal to the
letters of credit that we now require. Escrow agreements would put an amount of money with a third
party who releases it when a contingency is satisfied. The auction winner would be a party to the escrow
agreement, with the possibility that the support becomes the property of an auction winner’s
bankruptcy.3®” Additionally, the auction winner would be required to place the same amount of funds in
escrow as were disbursed by USAC, which could cause “administrative burdens” on the Commission and
“could potentially delay the auction.”®® The Commission itself would need to create an escrow account,
attain the money of all recipients, and manage and ensure proper payment to all recipients, an unnecessary

(Continued from previous page)
(stating that companies may find the process and costs of obtaining LOC prohibitive and agrees with SFAA that
during the construction phase there are “possible benefits of surety bonds.”).

302 ySTelecom Comments at 43-44; USTelecom Reply at 19-20. See also CenturyLink Comments at 10-12
(asserting that the letter of credit is “ancient” and would likely divert at least 5% of the winning bidder’s rural
broadband investment funds away to banks).

303 |n re Lancaster Steel Co., 284 B.R. at 159.
304 Andy Marine, Inc. v. Zidell, Inc.,812, F.2d 534, 536 (9™ Cir.1987).

305 Frontier Comment at 14; Windstream Comment at 19-20; see also USTelecom Comments at 46-47. The
Commission could consider having the provider put an amount in escrow at the beginning of the funding period,
which could either be drawn down or released based on later performance. The Commission can backstop any of
these approaches via its existing enforcement mechanism. Id. at 46.

306 See, e.9., @Link Comments at 5-6 (arguing that “the letter of credit requirement poses a needless complication
and expense” and the Commission should work with the USDA to develop coordinated policies or agreements that
would make the borrowers and lenders efforts); Incompas Comments at 13 (asserting that the Commission should
allow small providers to demonstrate capability through means other than th