July 17, 2025

FCC FACT SHEET*
Modernizing the Commission’s National Environmental Policy Act Rules
Notice of Proposed Rulemaking — WT Docket No. 25-217

Background:

In the Notice of Proposed Rulemaking, the Commission considers how to revise its environmental rules
to account for recent amendments to the National Environmental Policy Act (NEPA) adopted by
Congress in the Fiscal Responsibility Act and intended to streamline the infrastructure permitting process.
In January, President Trump issued an Executive Order (14154), which called upon “all agencies [to]
prioritize efficiency and certainty over any other objectives” in revising agency regulations implementing
NEPA. In light of these events, the NPRM seeks comment on how the Commission should revise its
rules to streamline the environmental review process and promote efficiency and certainty for
Commission applicants to encourage deployment of infrastructure, which in turn will result in more
competition and technological innovation in the marketplace.

What the Notice of Proposed Rulemaking Would Do:

e Seek comment on whether the issuance of a geographic area license meets the definition of a
“major federal action” (MFA) under the amended NEPA, including whether the issuance of a
geographic area license for electromagnetic spectrum creates substantial federal control and
responsibility over wireless facilities deployed in connection with that license.

e Seek comment on whether the statutory amendments to NEPA warrant changes to the
Commission’s rules on National Historic Preservation Act (NHPA) review. Specifically, if the
Commission determines that certain wireless facility deployments are no longer subject to NEPA
review, the NPRM asks whether the Commission should also determine that such deployments
are no longer federal undertakings subject to NHPA review.

e Seek comment on whether the Commission should retain its current approach of applying a broad
categorical exclusion to MFAs, or whether to adjust its categorical exclusion framework to list
specific MFAs that would be categorically excluded.

e Seek comment on ways to streamline the Commission’s environmental review procedures
consistent with the amended NEPA’s best reading and the Commission’s policy of modernizing
communications networks and simplifying government operations. For example it seeks
comment on: updating the categorical exclusion and extraordinary circumstances rules and
modernizing the Commission’s environmental assessment (EA) and Environmental Impact
Statement (EIS) requirements; whether to revise EA document and public notice requirements;
how to establish an EA submission deadline and a timeframe for Commission action on EAs; and
how the Commission should revise the EIS rules to align them with the changes in the amended
NEPA.

e Seek comment on other issues including adopting another agency’s categorical exclusions, joint
agency actions, and emergency situations.

* This document is being released as part of a “permit-but-disclose” proceeding. Any presentations or views on the
subject expressed to the Commission or its staff, including by email, must be filed in WT Docket No. 25-217, which
may be accessed via the Electronic Comment Filing System (https://www.fcc.gov/ecfs/). Before filing, participants
should familiarize themselves with the Commission’s ex parte rules, including the general prohibition on
presentations (written and oral) on matters listed on the Sunshine Agenda, which is typically released a week prior to
the Commission’s meeting. See 47 CFR § 1.1200 et seq.
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I INTRODUCTION

1. In this Notice of Proposed Rulemaking (Notice), we take a fresh look at whether we
should revise our environmental rules to account for recent amendments to the National Environmental
Policy Act (NEPA) adopted by Congress in the Fiscal Responsibility Act (FRA) and intended to
streamline the infrastructure permitting process.! In addition, in January, President Trump issued
Executive Order (E.O.) 14154 titled “Unleashing American Energy,” which called upon “all agencies
[to] prioritize efficiency and certainty over any other objectives” in revising agency regulations
implementing NEPA.? In light of the changes to the legal landscape and consistent with the objectives of
that Executive Order, we seek comment on how we should revise our rules to streamline the
environmental review process and promote efficiency and certainty for Commission applicants to
encourage deployment of infrastructure, which in turn will result in more competition and technological
innovation in the marketplace.>* We also take this opportunity to seek comment on whether there are parts
of our environmental rules that are now unnecessary or outdated and should be deleted. Given the
Commission’s environmental rules are entwined with our historic preservation rules, we also seek
comment on any impact to our National Historic Preservation Act framework and examine what rule
changes, if any, might be appropriate. This rulemaking is a continuation of the Commission’s efforts to
undertake a wholesale review of all of the agency’s regulations.*

II. BACKGROUND
A. NEPA and Related CEQ Regulations

2. NEPA was signed into law on January 1, 1970.5 NEPA requires federal agencies to
determine whether any proposed Major Federal Actions (MFAs) will significantly affect the quality of the
human environment and, if so, to assess those environmental impacts.® The statute created the Council on

' See 42 U.S.C. § 4321 et seq.; Fiscal Responsibility Act of 2023, Pub. L. No. 118-5, 137 Stat. 10 (2023).

2 Unleashing American Energy, Exec. Order No. 14154, 90 Fed. Reg. 8353, 8355 (Jan. 29, 2025) (E.O. 14154). We
also note that, on April 15, 2025, President Trump issued a Presidential Memorandum entitled “Updating Permitting
Technology for the 21st Century”, which directs agencies to “properly leverage technology to effectively and
efficiently evaluate environmental permits.” Updating Permitting Technology for the 21st Century, Presidential
Memorandum (Apr. 15, 2025).

3 In response to E.O. 14154, the Council on Environmental Quality (CEQ) on February 25, 2025, issued an interim
final rule removing the 2024 CEQ regulations from the Code of Federal Regulations. CEQ, Removal of National
Environmental Policy Act Implementing Regulations, Interim Final Rule; Request for Comments, 90 Fed. Reg.
10610 (Feb. 25, 2025) (CEQ Interim Final Rule).

4IN RE: DELETE, DELETE, DELETE, Public Notice, GN Docket No. 25-133, DA 25-219 (Mar. 12, 2025).
542 U.S.C. § 4321 et seq.

642 U.S.C. §§ 4332(C); 4336(b)(2) (requiring an EA for proposed MFAs that will not have significant
environmental effects or the significance of whose environmental effects are unknown, unless a categorical
exclusion (CE) applies). We note that an EA may still be required for an MFA to which a CE is otherwise
applicable if extraordinary circumstances are present. See 47 CFR § 1.1307.

2
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Environmental Quality (CEQ), which assists with NEPA implementation across the federal government.’
Federal agencies issue their own NEPA implementing procedures in consultation with CEQ.? This notice
describes the FCC’s NEPA procedures. Per the statute, after determining whether their proposed actions
are MFAs and subject to NEPA, including the threshold considerations in section 106 of NEPA, an
agency will determine the appropriate level of review.® In general, agencies consult available categorical
exclusions (CEs), which are actions the agency has determined normally do not have significant effects
on the human environment, as an initial step in determining the appropriate level of review.!© MFAs not
subject to a CE typically require preparation of an environmental assessment (EA) or an environmental
impact statement (EIS), depending on the likelihood of significant effects.!! Historically, CEQ has issued
guidance and formal NEPA rules that other agencies—including the Commission—would adopt or
borrow.!? Until recently, CEQ’s NEPA rules were considered binding on federal agencies. CEQ recently
rescinded its regulations but continues to provide guidance to agencies on how to implement NEPA and
consults with agencies on the development of their NEPA implementing procedures pursuant to NEPA
section 102(2)(B) and the President’s direction in E.O. 14154.

3. Recent developments from Congress and the Executive Branch have significantly altered
NEPA’s framework. These developments, principally intended to bolster U.S. leadership by accelerating
the cadence and clip of domestic infrastructure projects, require federal agencies like the Commission to
reexamine their NEPA rules and procedures.

4, First, NEPA was amended substantially in June 2023 with the FRA’s passage.!* Of
particular importance, NEPA was amended to define an MFA as an action “subject to substantial Federal
control and responsibility” as determined by the agency.!* The legislation also codifies exclusions from
the definition of MFA. The amended NEPA also codifies various aspects of the environmental review
process, including CEs, EAs, and EISs."?

5. In January 2025, President Trump issued E.O. 14154 titled “Unleashing American
Energy” on his first day in office.'® Among other things, E.O. 14154 rescinded Executive Order 11991
requiring CEQ to issue regulations to federal agencies for the implementation of the procedural provisions

742 U.S.C. §§ 4321, 4332(2)(B), 4342, 4344.
842 U.S.C. § 4332(2)(B).

942 U.S.C. § 4336.

1042 U.S.C. § 4336(a).

1142 U.S.C. § 4336(b).

12 CEQ issued its original guidance in 1971 and revised guidance in 1973. See Council on Environmental Quality,
Statements on Proposed Actions Affecting the Environment, 36 Fed. Reg. 7724 (April 23, 1971); Council on
Environmental Quality, Preparation of Environmental Impact Statement Guidelines, 38 Fed. Reg. 20550 (Aug. 1,
1973). We note that CEQ did not propose regulations until 1978. See Council on Environmental Quality, National
Environmental Policy Act Regulations, Proposed Implementation of Procedural Provisions, 43 Fed. Reg. 25230
(June 9, 1978). CEQ’s original formal NEPA regulations in 1978 were largely unchanged from their issuance until
2020. CEQ, Update to the Regulations Implementing the Procedural Provisions of the National Environmental
Policy Act, Final Rule, 85 Fed. Reg. 43304 (July 16, 2020) (2020 CEQ Final Rules). CEQ revised its rules again in
2022 and 2024. CEQ, National Environmental Policy Act Implementing Regulations Revisions, Final Rule, 87 Fed.
Reg. 23453 (Apr. 20, 2022); CEQ, National Environmental Policy Act Implementing Regulations Revisions Phase 2,
Final Rule, 89 Fed. Reg. 35442 (May 1, 2024).

13 Fiscal Responsibility Act of 2023, Pub. L. No. 118-5, 137 Stat. 10 (2023).

1442 U.S.C. § 4336¢(10)(A).

15 See, e.g., 42 U.S.C. §§ 4332(C)(i)—(iii), 4336(a)(2), (b)(2), 4336a(e), (2)(1)~(2), 4336(c).
16 E.0. 14154, 90 Fed. Reg. at 8353.
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of NEPA.!" In addition, section 5(b) of E.O. 14154 directs CEQ to provide guidance on implementing
NEPA to expedite and simplify the permitting process and further to propose rescinding CEQ’s NEPA
regulations found at 40 CFR § 1500, et seq.'* Section 5(c) of the E.O. calls for the guidance and any
resulting agency NEPA implementing regulations to “expedite permitting approvals and meet deadlines
established in the [FRA].”" Further, section 5(c) calls upon “all agencies [to] prioritize efficiency and
certainty over any other objectives, including those of activist groups, that do not align with the policy
goals set forth in section 2 of this order or that could otherwise add delays and ambiguity to the permitting
process.”?°

6. Following E.O. 14154, CEQ issued a guidance memorandum on February 19, 2025
advising the heads of federal departments and agencies to complete the revision of their NEPA
procedures by February 19, 2026 (i.e., within 12 months of the issuance date of the CEQ Guidance
Memo).?! The CEQ Guidance Memo encourages federal agencies to use the final rules that CEQ adopted
in 2020 as an initial framework for the development of revisions to federal agency NEPA rules and
directs agencies to provide a minimum of 30 days but no longer than 60 days for public comment on
proposed NEPA regulations, to the extent that public comment is required.?

7. In response to E.O. 14154, CEQ on February 25, 2025, issued an interim final rule
removing the 2024 CEQ regulations from the Code of Federal Regulations (CFR), with an associated
request for comment.?> CEQ’s Interim Final Rule states that after the CEQ rules are removed from the
CFR agencies will remain free to use or amend their own NEPA procedures, and expressed its view that
agencies, in defending actions they have taken, should continue to rely on the version of CEQ’s
regulations that was in effect at the time that the agency action under challenge was completed.?*

8. Most recently, the Supreme Court confirmed that “NEPA is a procedural cross-check, not
a substantive roadblock. The goal of the law is to inform agency decisionmaking, not to paralyze it.”?
The Court recognized that agencies implementing NEPA make “fact-dependent, context-specific, and
policy-laden choices about the depth and breadth of its inquiry” within “a broad zone of
reasonableness.”?® The Court further observed that an agency’s NEPA obligations were confined to the
project before it; when the environmental effects of an agency action arise from a project separate from
the one under NEPA review by virtue of temporal or geographic distance, “NEPA does not require the
agency to evaluate the effects of that separate project.””” And the Court clarified that “[t]he analysis in
[its] opinion [] applies to NEPA as amended by” the FRA.?®

7E.O. 14154, 90 Fed. Reg. at 8355, § 5(a) (rescinding E.O. 11991, 42 Fed. Reg. 26967 (May 25, 1977)).
B'E.O. 14154, 90 Fed. Reg. at 8355, § 5(b).
9E.O. 14154, 90 Fed. Reg. at 8355, § 5(c).
2E.0. 14154, 90 Fed. Reg. at 8355, § 5(c).

2! Implementation of the National Environmental Policy Act, Memorandum from Katherine R. Scarlett, Chief of
Staff, CEQ, to Heads of Federal Departments and Agencies, (Feb. 19, 2025) (CEQ 2025 Guidance Memo), available
at https://ceq.doe.gov/docs/ceq-regulations-and-guidance/CEQ-Memo-Implementation-of-NEPA-02.19.2025.pdf.

2Id atl,7.

23 CEQ Interim Final Rule.

24 CEQ Interim Final Rule, 90 Fed. Reg. at 1061314,

25 Seven County Infrastructure Coalition v. Eagle County, Colorado, 605 U.S.---, *3 (2025).

26 Seven County Infrastructure Coalition v. Eagle County, Colorado, 605 U.S.---, *8 (2025).
27 Id. at *10.

28 Id. at *7 n.3. The Court’s opinion referred to the portion of the FRA that amended NEPA as the “BUILDER Act”
in reference to the title of the operative section of the FRA.

4


https://ceq.doe.gov/docs/ceq-regulations-and-guidance/CEQ-Memo-Implementation-of-NEPA-02.19.2025.pdf

Federal Communications Commission FCC CIRC2508-01

B. The Commission’s Current Environmental Rules

9. The Commission’s current environmental rules? establish the process by which entities
constructing facilities to support Commission-licensed or -authorized services*® take measures to consider
environmental and historic resources. These rules were designed to bring the Commission into
compliance with NEPA, among other statutory obligations.

10. The Commission meets its NEPA obligations through its regulations which impose
enforceable duties on its licensees, applicants, and registrants, such as commercial licensees, utilities,
public safety entities, railroads, and mining companies, and relies upon those entities to make the initial
evaluation of potential environmental effects.’! Tower owners that are neither licensees nor applicants
must also follow these rules if they intend their towers to host antennas supporting Commission-licensed
service.3?

11. The Commission’s NEPA rules currently contain an overarching CE framework by
which Commission actions generally “are deemed individually and cumulatively to have no significant
effect on the quality of the human environment and are categorically excluded from environmental
processing.”* The regulation contains limited exceptions, consisting of extraordinary circumstances
(some of which are enumerated in a NEPA Checklist), under which additional environmental processing
is required.** This broad CE applies to both new actions as well as minor and major modifications to
existing or authorized facilities and equipment.* If one of the enumerated exceptions to the overarching

2947 CFR §§ 1.1301-1.1320.

30 For convenience, we generally refer to these throughout this Notice as “Commission-licensed” services, but our
use of the “license” terminology does not exclude relevant services or scenarios subject to Commission
authorization not normally referred to as a “license.”

3147 CFR § 1.1307(a). See, e.g., FCC, Tower and Antenna Siting (June 29, 2022),
https://www.fcc.gov/wireless/bureau-divisions/competition-infrastructure-policy-division/tower-and-antenna-siting.

32 47 CFR § 17.4(a).

3347 CFR §§ 1.1306(a), 1.1307. A categorical exclusion is a category of actions that a federal agency has
determined is unlikely to significantly affect the quality of the human environmental within the meaning of 42
U.S.C. § 4332(2)(0O).

34 These limited exceptions currently include facilities that: (i) are to be located in an officially designated
wilderness area or in an officially designated wildlife preserve; (ii) may affect listed threatened or endangered
species or designated critical habitats, are likely to jeopardize the continued existence of any proposed endangered
or threatened species, or are likely to result in the destruction or adverse modification of proposed critical habitats,
as determined by the Secretary of the Interior pursuant to the Endangered Species Act of 1973; (iii) may affect
districts, sites, buildings, structures or objects, significant in American history, architecture, archeology, engineering
or culture, that are listed, or are eligible for listing, in the National Register of Historic Places and are subject to
review pursuant to section 1.1320 and have been determined through that review process to have adverse effects on
identified historic properties; (iv) construction of will involve significant change in surface features (e.g., wetland
fill, deforestation or water diversion); (v) are equipped with high intensity white lights which are to be located in
residential neighborhoods, as defined by applicable zoning law; or (vi) cause human exposure to radiofrequency
(RF) emissions that exceed the limits in the Commission’s rules. See 47 CFR § 1.1307(a)(1)—(8) and (b). The
Commission’s NEPA Checklist can be found via the link to “NEPA Checklist with EA Checklist (Last Updated
June 2022)” on its Tower and Antenna Siting web page at https://www.fcc.gov/wireless/bureau-
divisions/competition-infrastructure-policy-division/tower-and-antenna-siting. In addition, sections 1.1307(c) and
(d) provide a catchall for extraordinary circumstances not otherwise enumerated that require preparation of an EA, if
the Bureau reviewing a proposed action determines that the action may have a significant environmental impact. 47
CFR §1.1307.

3547 CFR § 1.1306(b). In addition to the overarching CE in section 1.1306(b) of the rules, there are additional

targeted exclusions in our rules dealing with specific scenarios. See, e.g., 47 CFR § 1.1306(c), Note 1 (specifically

addressing particular scenarios regarding the mounting of antennas and related equipment and the deployment of
(continued....)
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CE is present,* then applicants are generally required to prepare an EA.3” The Commission’s rules also
require the preparation of an EA if an interested person files a written petition alleging that a particular
action, otherwise categorically excluded, will have a significant environmental effect and the responsible
Bureau determines that the action may have a significant environmental impact.3® In addition, the
Commission’s rules require the preparation of an EA if the responsible Bureau determines on its own
motion that a particular action, otherwise categorically excluded, may have a significant environmental
impact.*’

12. When an applicant submits an EA, the Commission reviews the EA and makes an
independent finding as to whether the proposed action will or will not have a significant environmental
effect requiring additional environmental processing in the form of an EIS.#° If the responsible Bureau or
the Commission determines that the proposal will have a significant environmental impact upon the
quality of the human environment, it will so inform the applicant,*! and the applicant will have an
opportunity to amend its application so as to reduce, minimize, or eliminate environmental problems.*? If
the responsible Bureau or the Commission determines that the proposal will not have a significant impact,
it will make a finding of no significant impact (FONSI).* After the issuance of a FONSI, the application
will be processed.** For a proposed action for which an EA has been submitted to be implemented, the
Commission must first issue a FONSIL.# The Commission’s rules require the applicant to provide local
public notice of the FONSI “[pJursuant to CEQ regulations™ after it is issued.*® If, after reviewing a
submitted EA, the responsible Bureau determines that the proposed action will have a significant effect
upon the environment and that the matter has not been resolved by an application amendment, the rules
provide that the Bureau will prepare a draft EIS and a Final EIS.%

13. The Commission’s rules related to historic preservation are located in sections
1.1307(a)(4) and 1.1320 of the Commission’s current environmental rules.*® These provisions implement
section 106 of the National Historic Preservation Act of 1966 (NHPA), which requires federal agencies to
consider the effects of federal undertakings on historic properties.* Section 106 of NHPA mandates

(Continued from previous page)
wire or cable); id. § 1.1306(c), Note 2 (clarifying the treatment of antenna towers or supporting structures and earth
stations); § 1.1306(c), Note 3 (addressing construction in an established “antenna farm”).

36 47 CFR § 1.1307(a).

3747 CFR §§ 1.1308(c).

3% 47 CFR § 1.1307(c).

3 47 CFR § 1.1307(d).

40 47 CFR § 1.1308.

4147 CFR § 1.1308(c).

42 47 CFR § 1.1308(c), 1.1309.
43 47 CFR § 1.1308(d).

4 47 CFR § 1.1308(d).

45 The FONSI incorporates any conditions necessary to the finding of no significant impact; generally, these
conditions are imposed from outside the Commission and are voluntarily agreed to by the applicants to avoid or
mitigate potential, significant effects.

4 47 CFR § 1.1308(d).
4747 CFR § 1.1314(a).
4 47 CFR §§ 1.1307(a)(4), 1.1320.
49 47 CFR § 1.1320(a).
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historic preservation review for “undertakings.”*® The Commission has previously determined, and the
D.C. Circuit affirmed, that wireless facility deployments associated with geographic area licenses may
constitute “undertakings” in two limited contexts: (1) where facilities are subject to the FCC’s tower
registration and approval process pursuant to section 303(q) of the Communications Act because they are
over 200 feet or are near airports, or (2) where facilities not otherwise subject to preconstruction
Commission authorization are subject to section 1.1312(b) of the Commission’s rules and thus must
obtain FCC approval of an environmental assessment prior to construction.> Under that precedent, the
Commission currently treats the construction of communications towers and the collocation of
communications equipment using Commission-licensed spectrum as federal undertakings subject to
section 106 review.

14. Finally, the Commission’s Antenna Structure Registration (ASR) rules can be found in
part 17 of the Commission’s regulations.’? These rules contain environmental notification provisions,
which must be completed by all ASR applicants unless an exception applies or a waiver is granted.>® The
environmental notification process applies to new tower registrations and to certain modifications of
registered towers that may have a significant environmental effect.>* Under the ASR rules, interested
persons may submit a request for further environmental review alleging that the proposed facility or
modification may have a significant environmental effect within 30 days of the national notice date.>
The responsible Bureau will issue a decision as to whether further environmental processing in the form
of an EA to be submitted by the applicant is required.*® If an EA is required, the responsible Bureau will
review the EA and, if the responsible Bureau determines there will be a significant environmental effect,
give the applicant an opportunity to amend its application so as to reduce, minimize, or eliminate
environmental problems>’ and then determine whether to issue a FONSI or advise the applicant that an
EIS is required.®

054 U.S.C. § 306108.

5147 CFR § 1.1312(b) (requiring applicants for facilities that may have a significant environmental effect to submit
an EA to the Commission and the Commission to issue a FONSI before construction of the facilities may begin).
CTIA-Wireless Ass’n v. FCC, 466 F.3d 105 (D.C. Cir. 2006) (2006 CTIA Decision). While the D.C. Circuit held
that the Commission acted within its discretion in classifying these two categories of actions as federal undertakings,
it noted that the Commission had not engaged in extended analysis of the issue and did not foreclose the
Commission from revisiting the scope of these categories at a later time. Id. at 112—-18. See also Accelerating
Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, WT Docket No. 17-79, Second
Report and Order, 33 FCC Red 3102, 3114, para. 37 (2018) (Wireless Broadband Deployment Second R&O), aff’d
in part, rev’d in part, United Keetoowah Band of Cherokee Indians v. FCC, 933 F.3d 728 (D.C. Cir. 2019) (United
Keetoowah).

52 47 CFR pt. 17.

3347 CFR § 17.4(c). The owner of any proposed or existing antenna structure that requires notice of proposed
construction to the FAA due to physical obstruction must register the structure with the Commission. 47 CFR §
17.4(a). Generally, and absent an exception, towers more than 200 feet above ground level or located near an airport
require notice to the FAA and ASR registration with the FCC. See 47 CFR § 17.7(a)—(e).

5447 CFR § 17.4(c).

5547 CFR § 17.4(c)(5).
56 47 CFR § 17.4(c)(8).
5747 CFR § 1.1308(c).
5847 CFR § 17.4(c)(8).
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15. On March 27, 2025, CTIA—The Wireless Association (CTIA) filed a Petition for
Rulemaking requesting that the Commission update its rules implementing NEPA.* Specifically, CTIA
requests that the Commission update and streamline the Commission’s NEPA rules in part 1, subpart I, to
facilitate wireless broadband deployment across the country.®® In particular, CTIA requests that the
Commission revise its rules to provide that wireless facility deployments pursuant to a geographic area
license that do not require antenna structure registration are not MFAs under NEPA.%! CTIA also asks
that the Commission implement other reasonable reforms to the Commission’s NEPA procedures
consistent with statutory mandates, recent Presidential directives, and actions by CEQ—including by
ensuring that any facilities that remain governed by NEPA are subject to a review process with clear
timelines and predictable standards.®> On March 31, 2025, the Commission sought comment on the
petition.®

16. Industry commenters, including service providers AT&T Services, Inc. (AT&T), T-
Mobile USA, Inc. (T-Mobile), and Verizon, trade associations, and other business-related entities,®
support CTIA’s Petition generally and in particular CTIA’s position that the Commission should find that
non-ASR facilities deployed pursuant to geographic licenses are neither MFAs under NEPA nor
undertakings for purposes of the NHPA. To the extent industry commenters address other reforms to the
Commission’s NEPA rules, they generally support CTIA’s proposals to streamline the Commission’s EA
and relevant ASR procedures, including codifying deadlines.®> In contrast, other commenters oppose
CTIA’s proposal that the Commission should determine that non-ASR facilities deployed pursuant to
geographic licenses are not MFAS.% Additionally, several Tribal Nations, state historic preservation
officers and organizations, and other associations advocating the interests of either Tribal Nations or
historic preservation officers and preservation professionals,®” oppose CTIA’s proposals. Although a

%9 Petition of CTIA for Rulemaking to Update Part 1, Subpart I of the Commission’s Rules Implementing the
National Environmental Policy Act, RM 12003 (filed Mar. 27, 2025), https://www.fcc.gov/ecfs/search/search-
filings/results?q=(filers.name:(%22CTIA%22)+AND+date received:[2025-03-27%20T0%202025-03-28]) (CTIA
Petition).

% CTIA Petition at 4.
61 CTIA Petition at 4.
92 CTIA Petition at 5.

8 Wireless Telecommunications Bureau Seeks Comment on CTIA Petition for Rulemaking, RM-12003, Public
Notice, DA 25-290 (WTB Mar. 31, 2025), https://www.fcc.gov/ecfs/search/search-filings/filing/10327619008336.
We incorporate the record for rulemaking proceeding RM-12003 into this proceeding and RM-12003 is terminated.

% In addition to the listed service providers, trade association and other business-related entities that commented
include the Rural Wireless Association, Inc. (RWA); WISPA — the Association for Broadband Without Boundaries
(WISPA); the Information Technology and Innovation Foundation (ITIF); the Mobile and Wireless Forum, the
Competitive Carriers Association (CCA) ; the Wireless Infrastructure Association (WIA); the Fiber Broadband
Association; Citizens Against Public Waste; the Multicultural Media, Telecom, and Internet Council (MMTC),
United States Hispanic Chamber of Commerce, and Gen Z Emerging Technology Action (ZETA); the International
Center for Law and Economics (ICLE); the Competitive Enterprise Institute (CEI); Hispanic Tech &
Telecommunications Partnership (reply comments); and Enterprise Wireless Alliance (EWA) (reply comments).

65 See CTIA Petition at 25, 27; WISPA Comments at 8; WIA Comments at 4; T-Mobile Comments at 5; the Fiber
Broadband Association Comments at 3; ICLE Comments at 5; and AT&T Comments at 4.

% These commenters include Dynamic Environmental Associates, Inc. (DEA); Public Employees for Environmental
Responsibility (PEER); Wired Broadband Inc. (Wired Broadband); Environmental Health Sciences; and The
International Commission on the Biological Effects of Electromagnetic Fields (ICBE-EMF) (reply comments).

7 Among the Tribal Nation and historic preservation commenters are Choctaw Nation of Oklahoma; Connecticut

State Historic Preservation Office (Connecticut SHPO); Confederated Tribes of the Umatilla Indian Reservation;

Towa State Historic Preservation Office (Iowa SHPO); Jamestown S’Klallam Tribe; National Association of Tribal
(continued....)
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number of these commenters express a willingness to engage in efforts to modify the section 106 process,
they object to the approaches advocated by CTIA.®

I11. DISCUSSION

17. We believe the time is ripe to take a fresh look at the Commission’s environmental
review procedures to comport with NEPA, accelerate the federal permitting process, further a national
priority of faster and more infrastructure deployment,® and ensure that our rules are clear.”” We seek
comment generally on the implications to the Commission’s environmental review procedures of the
NEPA amendments, CEQ’s repeal of its NEPA rules, E.O. 14154, and other relevant developments,
including the Supreme Court’s decision in Seven County Infrastructure.” Among all other relevant
issues, we seek comment on whether any legitimate reliance interests might be adversely impacted by a
revision to the Commission’s environmental review procedures.

18. Accordingly, this Notice proceeds as follows. First, we review our current environmental
rules and seek comment on ways to modernize them consistent with NEPA’s best reading and the
Commission’s policy of modernizing communications networks and simplifying government operations.
Then, we consider the impact of recent changes to NEPA as they pertain to NHPA, ASR, and other
related laws applicable to the Commission’s actions. Finally, we seek comment on other aspects of our
NEPA rules, including the FCC’s requirements for CEs, EAs, EISs, joint agency actions, and emergency
situations.

A. Review of Commission Actions Subject to Environmental Review
1. Application of “Major Federal Action” to the Commission’s Rules

19. We first take a fresh look at the Commission’s rules in light of recent changes to NEPA.
We seek comment on what changes, if any, would bring our environmental regulations in line with the
best reading of the MFA definition and its enumerated exceptions. In addition to the specific issues
discussed below, we also seek comment broadly on the arguments raised by the CTIA Petition regarding
the interplay between the statutory text of NEPA and possible revisions to the Commission’s
environmental rules and procedures.”

20. As an initial matter, we propose to codify the meaning of MFA, as described in NEPA,
and its exceptions, which are currently undefined in the Commission’s rules.” The Commission has

(Continued from previous page)
Historic Preservation Officers (NATHPO); National Conference of State Historic Preservation Officers (NCSHPO);
National Trust for Historic Preservation (NTHP); and Society for American Archaeology (SAA).

%8 See, e.g., Arizona State Historic Preservation Office (Arizona SHPO) Comments at 2; Connecticut SHPO
Comments at 1; lowa SHPO Comments at 3; Miami Tribe of Oklahoma Comments at 8; NATHPO Comments at 4;
Osage Nation Historic Preservation Office Comments at 2.

% Hearing Memorandum from Subcomms. on Water, Wildlife and Fisheries and Federal Lands to House Comm. on
Natural Resources Republican Members at 14 (Feb. 28, 2023),
https://naturalresources.house.gov/uploadedfiles/hearing_memo_--_fc_leg hrg_on_builder 02.28.23 final.pdf
(quoting Congressional Research Service, National Environmental Policy Act: Judicial Review and Remedies,
IF11932 (Sept. 22, 2021)).

70 CEQ 2025 Guidance Memo at 6 (encouraging agencies to review their NEPA rules and procedures and
recommended that, “to promote consistency and predictability across the Federal Government,” all agency
implementing procedures, at a minimum, should “[i]dentify activities or decisions that are not subject to NEPA at a
threshold stage such that no further consideration is necessary as to whether any environmental document may be
required with respect to those activities or decisions”).

"l See Seven County Infrastructure v. Eagle County, 605 U.S. at *7.
2 See generally CTIA Petition.
73 See 42 U.S.C. § 4336e(10)(A), (B); see also 47 CFR § 1307(a).
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traditionally borrowed from relevant definitions promulgated by CEQ. In light of CEQ’s recission of its
NEPA regulations, we believe codifying the contours of MFA would give the public necessary clarity
about their regulatory obligations. We have generally treated our licensing activities as presumptively
MFAs; then such MFAs are categorically excluded unless an extraordinary circumstance exists as defined
in our rules and then an EA is required.”™ In light of the amended NEPA statute, we seek comment on
adjusting this approach to first consider whether an action is an MFA. If a proposed action is an MFA, we
next would determine whether a CE would apply. As part of this consideration, we seek comment on
whether to retain the Commission’s current approach of applying a broad CE, or whether we should
adjust our CE framework to list specific MFAs that would be categorically excluded.” Would such
changes best reflect the intent and design of the amended NEPA? If so, how should we revise our rules?7
If the Commission ultimately finds that certain categories of proposed actions do not constitute MFAs,
the Commission would revise its NEPA procedures accordingly, and we seek comment on how we should
do so, both generally and for specific actions.

21. Geographic area licenses. We seek comment on whether the Commission should treat
the issuance of geographic area licenses as MFAs. In the Wireless Broadband Deployment Second R&O,
the Commission determined that geographic area wireless licenses are insufficient to trigger NEPA
review.”” On appeal, the D.C. Circuit did not reach the merits of that conclusion” and the Commission
has not revisited those determinations since. Consequently, we seek comment on that prior analysis as it
relates to our consideration of these issues here.

22. We also seek comment on whether deployments pursuant to geographic area licenses
involve the requisite federal nexus—whether under the MFA definition (“substantial federal control and
responsibility”) or the relevant non-federal exclusion (“no or minimal Federal involvement where a
Federal agency cannot control the outcome of the project”). Does the Commission’s issuance of a license
authorizing the provision of wireless service in a geographic area create substantial federal control and
responsibility over wireless facilities deployed in connection with that license, or is the issuance of a
license to transmit radio signals within a geographic area “an insufficient connection to cause the
construction of individual facilities to constitute an MFA,” as CTIA argues—particularly in instances
where no further federal agency action is required prior to construction?” We tentatively conclude that

74 To be sure, the Commission has never taken the position that every form of license or authorization demonstrates
a sufficient federal nexus to qualify as a federal undertaking or MFA. See e.g. Wireless Broadband Deployment

Second R&O, 33 FCC Red at 3135, para. 84; see also id. at 3135, para. 84 n.170 (noting that “for instance, the FCC
has never treated the authorized use of signal boosters or wi-fi deployments as enough to transform the deployment
of those facilities into federal undertakings or major federal actions™ despite their use of FCC-authorized spectrum).

5 See supra para. 11.

76 A more detailed discussion of potential changes to the Commission’s Categorical Exclusions follows. See paras.
49-54.

77 Wireless Broadband Deployment Second R&O, 33 FCC Red at 313541, paras. 84-91.

8 United Keetoowah, 933 F.3d at 745 (“We . . . decide neither the alternative grounds for holding that the Order is
arbitrary and capricious or otherwise violated the Administrative Procedures Act, nor the claim that small cell
construction is a federal undertaking and a major federal action requiring NHPA and NEPA review.”).

7 CTIA Petition at 15 (emphasis in original). CTIA also argues that, “the issuance of geographic area licenses is
remote in time and regulatory reach from deployment of individual wireless facilities, further demonstrating the lack
of any substantial control and responsibility by the Commission over geographic area deployments.” Id. at 16; see
also, e.g., CCA Comments at 2-3 (agreeing that such deployments are not MFAs); WISPA Comments at 3
(expressing support for clarifying that such deployments are not MFAs and stating that “[a]t the time the
Commission issues a geographic license, it cannot reasonably foresee how an individual licensee will make
decisions regarding the location and timing of the deployment of the physical infrastructure to support use of the
spectrum”); EWA Reply at 3 (agreeing that such deployments are not MFAs and noting that Commission cannot
“mandate that a licensee deploy facilities”). In contrast, other commenters argue that the issuance of a geographic
(continued....)

10



Federal Communications Commission FCC CIRC2508-01

the Commission must exercise sufficient control over the specific deployment actions at issue, rather than
generalized control gua regulator. We seek comment on that tentative conclusion.®® Either way, is the
Commission’s role too limited to render the deployment of such facilities an MFA?

23. What factors should the Commission consider in determining the scope of whether
issuing geographic area licenses constitutes an MFA? The Commission generally does not impose an
affirmative, freestanding requirement—whether by regulation or government contract—for private
entities to build towers. Likewise, geographic area licensees are not required to obtain construction
permits prior to deploying facilities.81 On the other hand, the Commission has adopted rules subjecting
certain licensees to minimum buildout and coverage requirements.82 Do these buildout requirements,
and the Commission’s ability to enforce them, give the Commission substantial control and responsibility
over the deployment of the facilities needed to provide service pursuant to geographic area licenses?83
We specifically invite comment on the practical experiences of licensees regarding their deployment of
facilities and the extent to which the practical details of those deployments were constrained by buildout
requirements.

24. We also seek comment on how the statutory exclusions from the definition of major
federal action might apply in the wireless licensing context. For example, we seek comment on the
relevance of the MFA exclusion for “judicial or administrative civil or criminal enforcement actions.”%*
Does this exclusion mean that minimum build-out and coverage requirements should not be considered
sufficient to trigger NEPA, as CTIA suggests? 3 We seek comment on whether that exclusion removes a
potential factor when considering whether the Commission exercises substantial control and
responsibility over geographic area licenses. Alternatively, does the fact that buildout requirements do

(Continued from previous page)
license does provide a sufficient connection to the construction of facilities. See, e.g., Arizona SHPO Comments at
1 (arguing that tower construction is “a clearly dependent action that would not occur ‘but for’ the federal license™);
Wired Broadband Comments at 12—13 (arguing that “ongoing licensure” is an MFA, “without which there would be
no deployment”); Wired Broadband Reply at 67 (supporting comments filed by PEER); National Congress of
American Indians (NCAI) and National Association of Tribal Historic Preservation Officers (NATHPO) Joint Reply
at 9 (arguing that spectrum licenses control siting of towers through construction requirements, and that the
Commission maintains authority over a licensee’s conduct after construction).

80 See, e.g., 42 U.S.C. § 4336¢(10)(B)(i)(II) (calling for an evaluation of whether “a Federal agency cannot control
the outcome of the project”); id. § 4336¢(10)(B)(ii) (calling for an evaluation of whether an agency has “compliance
or enforcement responsibility over the subsequent use of [certain] funds”); id. § 4336e(10)(B)(iii) (calling for an
evaluation of whether the agency “exercise sufficient control and responsibility over the subsequent use of such
financial assistance or the effect of the action”).

8147 U.S.C. § 319(d).
82 See, e.g., 47 CFR § 27.14(t)(1)~(6) (“Interim Buildout Requirement” for 600 MHz licensees).

8 Some commenters in the CTIA rulemaking proceeding make this argument. See, e.g, Comments of Miami Tribe
of Oklahoma at 5; Comments of Osage Nation Historic Preservation Office at 1; NCAI and NATHPO Reply at 9.

8 See, e.g., CTIA Reply at 7.

8542 U.S.C. § 4336e(10)(B)(v); see also CTIA Petition at 15, n.55 (citing 42 U.S.C. § 4336¢(10)(B)(v); San
Francisco Tomorrow v. Romney, 472 F.2d 1021, 1025 (9th Cir. 1973) (agency’s obligation to monitor compliance
with statutory and regulatory requirements is insufficient to trigger NEPA); Molokai Homesteaders Coop. Ass’n v.
Morton, 506 F.2d 572, 580 (9th Cir. 1974) (the right of an agency to issue notices of noncompliance is also
insufficient action). The Commission adopts these requirements to implement the Communications Act. See, e.g.,
47 U.S.C. § 309(j)(1), (4) (requiring that where the Commission “shall grant [a] license or permit to a qualified
applicant through a system of competitive bidding,” it must “prescribe[e] regulations” that, among other things,
“include performance requirements, such as appropriate deadlines and penalties for performance failures, to ensure
prompt delivery of service to rural areas, to prevent stockpiling or warehousing of spectrum by licensees or
permittees, and to promote investment in and rapid deployment of new technologies and services”).
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not specify where a licensee must locate its facilities suggest that the Commission lacks substantial
control and responsibility? Even if one assumed arguendo that the buildout requirements for geographic-
based licenses give the Commission substantial control and responsibility over the deployment of the
facilities, does that change once the licensee’s buildout conditions are satisfied? If a geographic area
licensee completes the buildout required under its license but subsequently decides to deploy additional
wireless facilities to enhance its coverage, is there still substantial control and responsibility that would
render the construction of those facilities an MFA? What factors suggest that the Commission has
substantial control and responsibility over such actions? Alternatively, what factors suggest that the
Commission lacks substantial control and responsibility? For example, does it matter whether future
facilities deployment was reasonably foreseeable?®® Would the conclusion change if the Commission
were to direct a licensee to deploy wireless facilities, finish construction by a date certain, build a specific
number of facilities, or construct the facilities at a specific location?

25. If we determine that the issuance of geographic area licenses does not qualify as an MFA,
we propose to rescind section 1.1312 because it is no longer necessary and seek comment on this
proposal. Commenters arguing otherwise should identify statutory authority to retain section 1.1312 in
some form and explain why the rule would be justified as an exercise of any such statutory authority. If
parts of section 1.1312 should be retained, we seek comment on whether we should consolidate certain or
all of its provisions into another rule?®

26. Site-based licenses. In contrast to geographic area licenses, site-based licenses authorize
the operation and construction of a facility at a specific location. For example, private parties
constructing broadcast facilities are required to obtain construction permits from the Commission prior to
beginning construction.®® Should the Commission’s issuance of a site-based license qualify as an MFA
under NEPA? We seek comment on how the statutory definition of an MFA, including the associated
exclusions, apply to this type of FCC licensing. Does this type of licensing involve substantial federal
control and responsibility because the Commission has broad discretion to authorize the construction of
specific facilities at a specific location in connection with such licenses,?*® or are additional indicia of
federal control and responsibility needed to determine that site-based licensing is an MFA? *° How
should the Commission view the construction of facilities that serve both site-based and geographic area
licensees®! or licensing frameworks—such as the Commission’s part 26 rules for commercial space
launches—that have geographic and site-based attributes?? Should the Commission’s determination

86 CTIA Petition at 16.

8747 CFR § 1.1312. CTIA Petition at 17 (arguing that the Commission should find that the deployment of wireless
facilities pursuant to geographic area licenses are not MFAs and that “once it finds that geographic area deployments
are not MFAs under NEPA, the FCC should amend Section 1.1312 to state that its limited retained approval
authority under NEPA does not apply to such deployments”).

88 See, e.g., 47 U.S.C. § 319; 47 CFR pt. 73.
% See, e.g., 47 U.S.C. §§ 301, 303, 309.

%0 See, e.g., AT&T Comments at 4 (urging Commission to adopt clear timelines and procedures for facilities that
remain subject to NEPA “such as those with only microwave or other service requiring a site-specific license . . . .”).

1 CTIA Petition at 18. See, e.g., CCA Comments at 3 (arguing that such facilities are not MFAs), WISPA
Comments at 4 (arguing that such facilities are not MFAs and also that mixed-use tower or poles “constructed for
the primary purpose of supporting unlicensed equipment used by wireless broadband access service providers, but
also [] the secondary purpose of supporting equipment for the use of spectrum authorized on a licensed basis,”
should not require environmental review).

92 To that end, we seek comment on whether the Commission licensing spectrum on a nationwide, non-exclusive use
basis for space launches satisfies the definition of an MFA. See generally Allocation of Spectrum for Non-Federal
Space Launch Operations, ET Docket No. 13-115, Third Report and Order, FCC 24-132 (2024). Specifically, we
seek comment on whether the Commission’s licensing action results in substantial control and responsibility over
(continued....)
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depend on the extent that a mixed-use facility primarily enables the use of spectrum licensed on a
geographic area basis, as opposed to supporting the use of spectrum issued under a site-based license??

27. Earth station licensing. Our current rules for implementing NEPA do not include any
provisions specific to satellite networks. The earth stations used in those networks, like any terrestrial
radio station, can have environmental effects at or near the Earth’s surface, and are subject to
environmental processing under the extraordinary circumstances to the current categorical exclusion
regulation. The types of earth station facilities vary, with some types of earth stations having
characteristics similar to geographic area licenses for terrestrial services, and others with characteristics
similar to site-specific licenses for terrestrial services. Specifically, some earth stations are “blanket
licensed” for technically identical equipment, such as mobile terminals or end user fixed earth stations,
without specifying any location at which individual earth stations must operate, other than a geographic
area (typically, national and/or for mobile terminals a broad oceanic area). Blanket licensed earth stations
must also be certified under the equipment certification procedures in part 2, subpart J of the
Commission’s rules if the stations radiating structure(s) would be within 20 centimeters of the operator’s
body when the station is in operation.®* Other stations are for operations at specific locations. More
generally, construction permits are not required for earth stations.”® Accordingly, we seek comment with
respect to earth stations on the same basic questions concerning the definition of MFA as for other
facilities.

28. Antenna Structure Registration. The Commission has treated the registration of towers—
known in our rules as “antenna structures”—as an MFA.% Our ASR rules require the registration of
certain antenna structures to ensure that they do not present a hazard to air navigation and incorporate
FAA requirements for agency notification.”” Pre-construction registration with the Commission is also
required if the antenna structure would require FAA notification due to physical obstruction.”® Antenna
structure owners must submit FCC Form 854 and a valid FAA determination of “no hazard” before the
Commission will issue the antenna registration.®

209. We seek comment on whether we should continue to treat tower registration as an MFA
under the current statutory definition and associated exclusions.!® Do our ASR requirements give the
Commission “substantial federal control and responsibility” over the construction? Alternately, do they
fall into the exclusion for non-federal actions “with no or minimal Federal involvement” under which the
Commission “cannot control the outcome of the project”? Is it relevant that our ASR rules only require

(Continued from previous page)
the launch of space vehicles or whether there is an insufficient nexus. See 42 U.S.C. § 4336e(10)(A). How should
the Commission take into consideration the fact that other federal agencies, such as the FAA, have primary
responsibility for authorizing all non-radiofrequency aspects of space launch activities? We tentatively conclude
that a private or commercial space launch is not an MFA by the Commission. See 42 U.S.C. § 4336e(10)(B)(i)(ID).
We seek comment on that tentative conclusion.

% 1d.

9447 CFR § 25.129 (Equipment authorization for portable earth-station transceivers).
9547 CFR § 25.113(a).

% See, e.g., Wireless Broadband Deployment Second R&O, 33 FCC Red at 3117, para. 48.
9747 CFR §§ 17.1(a), 17.4.

%847 CFR § 17.4(a).

9 47 CFR § 17.4(b).

100 See, e.g., Verizon Comments at 14 (urging the Commission to make clear that facility deployments pursuant to a
geographic license that “do not require antenna structure registration” are not subject to NEPA).
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registration; although, when required, construction may not begin until an ASR number is obtained?'’!
Should the Commission’s reliance on the FAA determination of no hazard affect whether the
Commission has sufficient control over tower construction?

30. We seek particular comment on whether ASR falls into the MFA exclusion for “activities
or decisions that are non-discretionary and made in accordance with the agency’s statutory authority.”
The Commission and the FAA each have statutory responsibilities to ensure that antenna structures do not
pose a threat to air safety. Section 303(q) of the Communications Act gives the Commission “the
authority to require painting and/or illumination of radio towers if and when in its judgment such towers
constitute, or there is a reasonable possibility that they may constitute, a menace to air navigation.”!%
That provision also permits the Commission to “require the owner to dismantle and remove the tower
when the Administrator of the Federal Aviation Agency determines that there is a reasonable possibility
that it may constitute a menace to air navigation.”!” Separately, the FAA has authority under its organic
statute to require that persons proposing to erect a structure provide notice to the FAA, when such notice
will promote air safety.!™ Title 49 obligates the FAA to “conduct an aeronautical study to decide the
extent of any adverse impact on the safe and efficient use of the airspace, facilities, or equipment”'% and
coordinate with the FCC on tower applications and aeronautical studies.! In light of these authorities, to
what extent are the Commission’s ASR rules “non-discretionary” and “in accordance with an agency’s
statutory authority”?

31. Outer space. The amended NEPA excludes “extraterritorial activities with effects
located entirely outside of the jurisdiction of the United States from the MFA definition.”!*” The
Commission issues licenses under parts 5, 25, and 97 for satellite and space-based communications.
Parties have alleged in some cases that satellites in orbit can create impacts on the atmosphere from
launches and reentries, impacts from satellites reflecting sunlight, and orbital debris caused by increased
collisions in space.!® We seek comment on whether the amended NEPA resolves any question as to
whether some or all of these concerns are within the scope of NEPA. We propose that satellite operations
be excluded from NEPA because they are “extraterritorial activities” with effects located entirely outside
of the jurisdiction of the United States.!” We seek comment on this proposal. We ask commenters to
define with specificity the “extraterritorial activities” at issue along with the “effects” that may or may not
occur within the jurisdiction of the United States. Are there other ways in which the statutory definition

101 We note that the Commission reserves the right to specify painting, lighting, and/or marking requirements, as
applicable, in addition to, or different from, those specified by the FAA. 47 CFR §§ 17.4(i), 17.23. The
Commission’s rules further require lighting inspections and reserve the right to request production of records
thereof, 47 CFR §§ 17.47, 17.49, and require notice of completed construction or dismantlement, 47 CFR § 17.57.
Notification to the FAA is also required if a light is extinguished or improperly functioning. 47 CFR § 17.48.

10247 U.S.C. § 303(q).

103 14,

104 49 U.S.C. § 44718(a).

10549 U.S.C. § 44718(b)(1).

106 49 U.S.C. § 44718(c).

10742 U.S.C. § 4336e(10)(B)(vi).

18 See generally International Dark-Sky Association, Inc., v. FCC, 106 F.4th 1206 (D.C. Cir. 2024); Viasat, Inc. v.
FCC, 47 F.4th 769 (D.C. Cir. 2022); see also Space Exploration Holdings, LLC, Request for Modification of the
Authorization for the SpaceX NGSO Satellite System, Order and Authorization and Order on Reconsideration, 36
FCC Rced 7995, 803545, paras. 72-92 (2021); Space Exploration Holdings, LLC, Request for Orbital Deployment
and Operating Authority for the SpaceX Gen2 NGSO Satellite System, Order and Authorization, 37 FCC Rcd 14882,
14937-46, paras. 113-125 (2022).

1942 U.S.C. § 4336e(10)(B)(vi).

14



Federal Communications Commission FCC CIRC2508-01

of MFA, including the associated exclusions, should inform our determinations regarding satellite and
space-based communications?

32. Other Commission actions. We ask commenters to identify other Commission actions
we should consider as we update our rules to account for the new definition of MFA.!'* In particular,
commenters are invited to discuss whether it would be beneficial for the Commission to clarify that
certain actions do not satisfy the definition of MFA or that they meet any of its enumerated exceptions,
particularly those relating to non-federal actions.

33. Other legal obligations. We seek comment on the impact to the Commission’s other
legal responsibilities if certain actions were to fall outside NEPA for failure to qualify as MFAs.!!! How
should we address those legal responsibilities to the extent they are incorporated in the Commission’s
existing NEPA framework? Commenters are also invited to identify other legal requirements that may be
affected by any potential changes to our NEPA rules consistent with the amended statute. We discuss our
NHPA and ASR rules separately below. Given our primary focus on NEPA in this rulemaking, should
we address collateral issues in a separate proceeding?

2. Federal Undertakings under NHPA

34, The Commission’s NEPA and NHPA procedural rules relating to activities the
Commission regulates have long been entwined and are codified in the same set of rules. Accordingly, as
we revisit the Commission’s environmental rules in this proceeding, we take the opportunity to seek
comment on any impact to our NHPA framework and examine what rule changes, if any, might be
appropriate at this juncture.

35. Section 106 of the NHPA requires federal agencies to “take into account the effect of . . .
[an] undertaking on any historic property” and “afford the [Advisory Council on Historic Preservation] a
reasonable opportunity to comment with regard to the undertaking.”!'> The NHPA, in turn, defines
“undertaking” as a “project, activity, or program funded in whole or in part under the direct or indirect
jurisdiction of a Federal agency.”!* This includes projects, activities, and programs carried out by or on
the behalf of an agency or carried out with federal financial assistance, as well as activities requiring a
federal permit, license or application, and activities subject to state or local regulations administered
pursuant to a requirement of, or approval by a federal agency.!!*

110 See, e.g., 47 CFR § 1.767(g)(9) (reserving the right to require a submarine cable licensee to perform NEPA
analysis associated with cable landing stations).

1 See, e.g., 47 CFR § 1.1307 (providing that the presence of endangered species may trigger an EA). Commenters
responding to the CTIA Petition have discussed this point. See, e.g., PEER Comments at 4 (“Because NEPA is an
umbrella statute, the FCC meets its obligations to comply with other environmental statutes through its NEPA
procedures. For example, it must comply with the National Historic Preservation Act (NHPA), the Clean Water
Act, and the Endangered Species Act, and entities to which it has delegated its NEPA compliance must therefore
comply with those statutes and conduct some sort of environmental evaluation. The FCC cannot conclude that it has
no control over these deployments and that any given non-ASR facility will not have environmental effects.”).

11254 U.S.C. § 306108 (formerly 16 U.S.C. § 470f). The Advisory Council on Historic Preservation (ACHP or
Council) was established by the NHPA as an independent federal agency to issue regulations that help ensure
implementation of the NHPA by federal agencies. See 54 U.S.C. §§ 304101-02, 304108 (formerly 16 U.S.C. §
470i—j, s, v). The Council is statutorily charged with promulgating rules to govern the section 106 process. See 54
U.S.C. § 304108(a) (formerly 16 U.S.C. § 470s). The Council’s rules set forth specific procedures for initiating the
section 106 process, identifying historic properties, assessing adverse effects on historic properties, and resolving
adverse effects. See 36 CFR pt. 800, subpt. B—The section 106 Process §§ 800.3—-800.13.

11354 U.S.C. § 300320 (formerly 16 U.S.C. § 470w).

11454 U.S.C. § 300320. NEPA defines “historic property” as “any prehistoric or historic district, site, building,

structure, or object included on, or eligible for inclusion on, the National Register, including artifacts, records, and

material remains relating to the district, site building, structure, or object.” 54 U.S.C. § 300308 (formerly 16 U.S.C.
(continued....)
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36. We first seek comment on the factual circumstances that would transform Commission
action into an “undertaking” triggering NHPA review. Dating back to the 2004 NPA Order and
reaffirmed as recently as the 2018 Wireless Broadband Deployment Second R&O, the Commission has
determined that an undertaking may exist in the context of wireless deployments in “two limited
contexts.”!!'S First, an undertaking may exist if facilities that do not otherwise require preconstruction
approval are nonetheless subject to section 1.1312(b) of the Commission’s rules and thus must obtain
FCC approval of an environmental assessment prior to construction.!'® Second, an undertaking may exist
if facilities are subject to the FCC’s tower registration and approval process pursuant to section 303(q) of
the Communications Act because they are over 200 feet or are near airports. We seek comment on
whether the recent changes to NEPA changes or eliminates either or both grounds for an “undertaking.”!"”

37. NEPA triggers for NHPA review. In the 2004 NPA Order, the Commission invoked what
it described as “section 319(d)’s public interest standard” in requiring covered entities to comply with
NHPA, even when no construction permit was otherwise required.!!® The Commission contended that,
even in the absence of a construction permit requirement, which it had previously waived for geographic
area licenses, it retained “limited approval authority” over the construction. The Commission specifically
pointed to its NEPA rules in section 1.1312, which states that “[i]f a facility” for which no Commission
authorization prior to construction is required “may have a significant environmental impact” then the
licensee must submit an environmental assessment to the Commission and the Commission must then
rule on that assessment prior to initiation of construction of the facility.”!!® That “limited approval
authority,” the Commission concluded, allowed it to treat tower construction as an NHPA undertaking.
The D.C. Circuit upheld that determination, finding that the Commission was “neither arbitrary nor
capricious in determining that the FCC’s approval authority under NEPA makes tower construction an
undertaking.”!?® “By requiring a ruling on each environmental assessment prior to tower construction,”
the court found, “the FCC has retained authority over tower construction in order to ensure that it
complies with NEPA.”!?!

(Continued from previous page)
§ 470w). The Commission’s rules implementing NHPA is included in its rules implementing NEPA in the Code of
Federal Regulations at Title 47, Chapter I, Subchapter A, Subpart I, which is captioned: Procedures Implementing
the National Environmental Policy Act of 1969. See, e.g., 47 CFR § 1.1320.

15 Wireless Broadband Deployment Second R&O, 33 FCC Rcd at 3114, para. 37 (citing 2006 CTIA Decision, 466
F.3d 105).

116 2006 CTIA Decision, 466 F.3d 105. While the D.C. Circuit held that the Commission acted within its discretion
in classifying these two categories of actions as federal undertakings, it noted that the Commission had not engaged
in extended analysis of the issue and did not foreclose the Commission from revisiting the scope of these categories
at a later time. Id. at 112—18; see also Wireless Broadband Deployment Second R&O, 33 FCC Rcd at 3114, para.
37.

117 See Anne Arundel County, MD et al. (Local Government Commenters) Reply at 13—14 (arguing that the
Commission’s prior attempt to eliminate federal environmental and historic preservation review of small wireless
facilities was found unlawful and opining that the Commission should refrain from making similar attempts, citing
United Keetoowah, 933 F.3d at 745); NCAI and NATHPO joint Reply at 11 (cautioning the Commission against the
“promulgation of inappropriate regulations that violate[] NEPA and NHPA” by pointing to the United Keetoowah
judicial decision and arguing that this ruling “is an intimation of Tribal Nations’ awareness and dedication to
protecting their rights and cultural heritage”).

18 Nationwide Programmatic Agreement Regarding The Section 106 National Historic Preservation Act Review
Process, WT Docket No. 03-128, Report and Order, 20 FCC Rcd 1073, 10883—84, para. 26 (2004) (2004 NPA
Order).

1947 CFR § 1.1312.
120 2006 CTIA Decision, 466 F.3d at 115.
21 14 at 114
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38. We seek comment on whether the statutory amendments to NEPA warrant
reconsideration of the Commission’s past decisions. If the Commission determines on the basis of the
new MFA definition that certain antenna structure deployments, including those involving geographic
area licenses, are no longer subject to NEPA review, should the Commission also determine that such
deployments are no longer subject to NHPA review, as CTIA has argued in its Petition?!?> CTIA argues
that a geographic area license is not an MFA. Absent an MFA, NEPA does not apply and applicants
cannot be required to consider the significance of environmental effects or applicability of categorical
exclusions, as section 1.1312 currently prescribes. If section 1.1312 is amended to exclude certain
antenna structure deployments, including those involving geographic area licenses, from NEPA review,
would that remove the “limited approval authority” that the D.C. Circuit found sufficient to qualify as an
NHPA undertaking?

39. Separately, CTIA argues in its Petition that some courts have treated the NHPA term
“undertaking” and the NEPA term “major federal action” as “essentially coterminous,” and have found
that an agency’s involvement in a project must be “substantial” to constitute an undertaking under the
NHPA.'? If the Commission determines that a geographic license is not an MFA, does it automatically
follow that no undertaking exists?

40. In the event we determine geographic area licenses are not MFAs and/or federal
undertakings under federal statues, we seek comment on whether the Commission’s limited approval
authority remains applicable to geographic area licenses because the Commission’s stated purpose for
retaining its limited approval authority—to ensure compliance with federal historic and environmental
statutes—would not be at issue. In light of recent developments, should the Commission adjust or
reconsider the need to retain its limited approval authority as invoked in the 2004 NPA Order? 1f the
Commission does retain its limited approval authority, we seek comment on whether requiring
preconstruction permits before a geographic area licensee constructs a wireless facility is in the “public
interest, convenience, and necessity,” particularly in the context of the Commission’s bedrock
responsibilities to facilitate “rapid, efficient . . . wire and radio communications service with adequate
facilities at reasonable charges,” the “development and rapid deployment of new technologies, products
and services for the benefit of the public . . . without administrative or judicial delays,” and “efficient and
intensive use of the electromagnetic spectrum.”!?* What are the benefits and costs to the Commission of
retaining limited approval authority for geographic area licenses?

41. We further seek comment on whether the Commission’s rules regarding buildout
requirements (including requisite due dates for meeting buildout milestones)'* provide a sufficient basis
for “approval” under 54 U.S.C. § 300320 of the NHPA and 36 CFR § 800.16(y) of the ACHP rules to
constitute a Commission undertaking and, therefore, render projects with these requirements subject to

122 CTIA Petition at 21.

123 CTIA Petition at 22 (citing Sugarloaf, 959 F.2d at 515; Techworld Dev. Corp. v. D.C. Preservation League, 648
F. Supp. 106, 120 (D.D.C.1986), vacated on other grounds as moot, 1987 WL 1367570 (D.C. Cir. June 2, 1987)).
An alternative perspective is provided by Tribal Nations, SHPOs, and historic preservation organizations in response
to the CTIA Petition. See, e.g., Confederated Tribes of the Umatilla Indian Reservation Comments at 4 (arguing that
while the two terms are similar insofar as “they trigger the applications of their respective governing statutes, they
have different definitions and decades of case law interpreting them”); lowa SHPO Comments at 1 (arguing that the
Techworld Dev. Corp. decision relied upon by CTIA for its argument that a project must be “substantial” to be an
undertaking is based on iterations of both the NHPA and 36 CFR § 800 of the ACHP rules that have been amended
since the court decision); NCAI and NATHPO joint Reply at 9-10 (arguing that an undertaking and an MFA are
separate and distinct); NCSHPO Comments at 2 (arguing that notwithstanding some circumstances in which an
activity may be both an MFA and an undertaking, “the definition and applicability” of these terms are distinct).

124 47 U.S.C. §§ 151, 309()(3)(A), and 319(d).
125 See, e.g., 47 CFR § 27.14 (“Construction requirements.”).
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NHPA section 106 review.'?® If so, does that change once the licensee’s buildout conditions are satisfied?
If a geographic area licensee completes the buildout required under its license but subsequently decides to
deploy additional wireless facilities to enhance its coverage with added capacity, would such additional
deployments no longer be Commission undertakings? Commenters arguing that section 1.1312 must or
should be retained in some form notwithstanding a decision that geographic area licensing does not
represent an undertaking should explain both what statutory authority the Commission has to retain that
rule in some form and why that rule would be justified as an exercise of any such statutory authority.

42. In the Wireless Broadband Deployment Second R&O, the Commission determined that
the issuance of a geographic area wireless license does not constitute an undertaking in the absence of
“limited approval authority.”'?” We seek comment on whether any basis exists to revisit that
determination. We also seek comment on CTIA’s assertion that a geographic license is not a “‘Federal
permit, license or approval’ that must be obtained before wireless facility deployment can proceed.”!?

43. ASR triggers for NHPA review. The Commission reasoned in the 2004 NPA Order that
its part 17 ASR procedures constitute an undertaking because, pursuant to its authority under section
303(q) of the Communications Act,'* the Commission adopted rules requiring that towers that meet
certain height and location criteria, and that require clearance from the FAA as a condition precedent to
tower construction, be registered with the Commission.!*® Subject to certain exceptions, an applicant for
tower construction or modification approval must, as part of the tower registration process with the

126 Tribal Nations and associations argue that licenses with buildout requirements are among the factors that make
these licenses undertakings. See, e.g., Miami Tribe of Oklahoma Comments at 5 (arguing that build-out
requirements are indicia of federal influence on the deployment of facilities associated with a geographic license
(citing United Keetoowah, 933 F.3d 728)); NCAI and NATHPO joint Reply at 9 (arguing that the Commission
“retains control” after the license grant through buildout requirements that, if not met, could result in enforcement
action, including forfeitures and being stripped of authority to operate for the full term of the license) (citing United
Keetoowah, 933 F.3d 728); North Dakota SHPO Comments at 1 (arguing that “common sense dictates” that no one
would construct a tower that they are then unable to use due to the denial of the license application™).

127 Wireless Broadband Deployment Second R&O, 33 FCC Rcd at 3135-41, paras. 84-91.

128 CTIA Petition at 22. Tribal Nations, SHPOs, and historic preservation organizations argue against this position
in their responses to the CTIA Petition with some parties contending that doing so would diminish government-to-
government consultation, resulting in harm to Tribal cultural resources. See, e.g., Jamestown S’Klallam Tribe
Comments at 3 (arguing that CTIA’s Petition wrongly asserts that geographic area licenses are neither MFAs nor
undertakings, and that this change in characterization “would limit government[-]to[-]government consultation with
Tribal Nations, eliminate cultural resources project reviews, and adversely impact and destroy our tribal cultural
resources”); Suquamish Indian Tribe Comments at 3 (arguing that facility deployments are predicated on an FCC-
issued geographic area license and therefore an undertaking, and maintaining that removing the undertaking status
would eliminate Tribal consultation and thereby “would contradict the Federal Indian trust responsibility, one of the
most important principles in federal Indian law”); NCAI and NATHPO joint Reply at 14 (arguing that the
“Commission must meaningfully consult with Tribal Nations in a government-to-government capacity during the
pre-decisional period as it contemplates a rulemaking”); NCSHPO Comments at 2 (arguing that facility construction
requires a geographic area license and therefore “falls squarely within” the definition of ‘undertaking’ at 54 U.S.C. §
300320).

12947 U.S.C. § 303(q) (“[TThe Commission from time to time . . . shall [h]ave the authority to require the painting
and/or illumination of radio towers if and when in its judgment such towers constitute, or there is a reasonable
possibility that they may constitute, a menace to air navigation.”). See also 47 CFR § 17.21 (‘“Painting and Lighting,
when Required”); id. at § 17.23 (“Specifications for painting and lighting antenna structures”).

13047 CFR § 17.4(a) (“The owner of any proposed or existing antenna structure that requires notice of proposed

construction to the Federal Aviation Administration (FAA) due to physical obstruction must register the structure
with the Commission.”); id. at § 17.7 (Commission requires notification to the FAA for any tower construction or
alteration greater than 200 feet and for other described characteristics that are deemed to impact air traffic safety).
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Commission, “submit a valid FAA determination of ‘no hazard.””’'3! Absent the provision of this FAA
determination, the Commission’s rules state that “processing of the registration may be delayed or
disapproved.”!*? Given this situation, the Commission reasoned that the “Commission permissibly has
viewed tower registration as a federal undertaking, in which the imposition of environmental
responsibilities is justified”!** and that its rule requirements amount to an “approval process”'** congruent
with the elements of the NHPA definition of “undertaking.” The D.C. Circuit upheld these
determinations, rejecting the argument that the ASR framework was “wholly ministerial” and did not
create an “approval” process that would qualify as an undertaking.!*> The court found relevant that,
unlike the Commission, the FAA lacked statutory authority to require tower painting and lighting. Since
the 2006 CTIA Decision, the FCC has affirmed its determination that its ASR rules create an NHPA
undertaking.!** We seek comment on whether the statutory changes to NEPA require reconsideration of
those decisions. If the Commission determines that its ASR rules do not qualify as an MFA under NEPA,
would that change one of the “two limited contexts” for an NHPA undertaking?

44. Other triggers for NHPA review. Finally, are there other types of actions that the
Commission previously considered to be an undertaking (or that have been assumed or argued to be an
undertaking) that we should now revisit or address—whether categories encompassed by our questions
regarding NEPA above, or otherwise? Are there associated rules—whether analogous to or building on
section 1.1312 of the rules, or otherwise—that we would be justified in repealing or modifying to ensure
that there are no associated environmental review requirements?

B. Streamlining the Commission’s Environmental Review Procedures
1. Commission’s Environmental Notification and Public Participation
Processes
45. Environmental notification and public participation processes apply under our rules

governing ASR applications. Historically, the Commission has identified the processing of ASR
applications as a Commission MFA,"37 and we seek comment on whether the Commission should
continue to do so, as described above. ASR is required by the Commission’s rules pursuant to section
303(q) of the Communications Act'3® to ensure that towers meeting certain criteria, i.e., over 200 feet tall
AGL or within the glide slope of an airport, will not be a menace to air navigation.'* In American Bird
Conservancy v. FCC, which involved litigation related to ASR towers and the Migratory Bird Treaty Act
(16 U.S.C. §§ 703—712),'40 the D.C. District Court held that while section 1.1307(c) of the Commission’s
rules purported to allow interested parties the opportunity to comment on otherwise categorically

131 47 CFR § 17.4(b).

132 47 CFR § 17.4(d).

133 2004 NPA Order, 20 FCC Rcd at 1084, para. 27 (internal quotes omitted).
134 2004 NPA Order, 20 FCC Rcd at 1084, para. 27.

1352006 CTIA Decision, 466 F.3d at 113115 (finding that the 2004 NPA Order was neither arbitrary nor capricious
(citing to 5 U.S.C. § 706(2)(A))).

136 Wireless Broadband Deployment Second R&Q, 33 FCC Rcd at 3114, para. 37 (citing 2006 CTIA Decision, 466
F.3d 105).

137 See, e.g., Wireless Broadband Deployment Second R&0, 33 FCC Red at 3117, para. 48.

138 See 47 U.S.C. § 303(q) (vesting the Commission with authority to “require the painting and/or illumination of
radio towers if and when in its judgment such towers constitute, or there is a reasonable possibility that they may
constitute, a menace to air navigation™).

13947 CFR §§ 17.1(a), 17.4.
140 16 U.S.C. §§ 703-712.
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excluded ASR applications, the Commission did not provide a meaningful opportunity for interested
parties to do so because notice of those applications was not provided until after they were granted. !

46. In response to the court’s remand, the Commission adopted the environmental
notification process, by which the public is provided advance notice of pending ASR applications and the
opportunity to comment on them to request further environmental processing.'*? The environmental
notification process requires applicants to provide local and national public notice and incorporates a
pleading cycle for requests for further environmental review that mirrors section 1.45 of the
Commission’s rules.'** Section 17.4(c)(1) of the Commission’s rules contains a list of exemptions to the
environmental notification process that apply to administrative changes or actions that the Commission
has determined are unlikely to have a significant environmental effect.!** Additionally, ASR applicants
can seek waivers of the environmental notification process, for example, due to emergency
circumstances. 4

47. In light of our review of our environmental rules, we seek comment on whether the
Commission is legally required to retain its environmental notification process, codified at section 17.4(c)
of its rules, and, if not, whether it should retain these rules.'*® Given the court’s finding that
communications towers may affect migratory birds protected by the MBTA, is the Commission legally
required to provide public notice of pending ASR applications? How does this analysis change if the
Commission chooses to delete section 1.1307(c)?'¥” Are there other ways in which the Commission could
evaluate the potential effects of ASR towers on migratory birds?

48. In the event the Commission were to find projects requiring registration in the ASR
database to be MFAs, would the environmental notification process found at section 17.4(c) of the rules
be necessary to facilitate the environmental review process? Are there changes the Commission should
consider making to the process, including changes that could be made to streamline this process?!* We
seek comment on whether the environmental notification process should continue to be required for all
ASR applications that do not meet the criteria for an exception, and on whether and how the exceptions to
the environmental notification process should be amended. Should the Commission reserve the
environmental notification requirement for ASR applications that require EAs?

14147 CFR § 17.4(c); Am. Bird Conservancy, Inc. v. F.C.C., 516 F.3d 1027, 1035 (D.C. Cir. 2008).

142 47 CFR § 17.4(c); National Environmental Policy Act Compliance for Proposed Tower Registrations, Effects of
Communications Towers on Migratory Birds, WT Docket No. 08-61, Order on Remand, 26 FCC Red 16700,
16716-30, paras. 38—77 (2011) (Migratory Bird Remand Order).

143 47 CFR § 17.4(c)(3)(5); 47 CFR § 1.45.
144 47 CFR § 17.4(c)(1).
145 47 CFR §§ 1.3, 1.925.

146 To the extent that the American Bird decision relied on a CEQ regulation, CEQ has since repealed it, and
therefore that is no longer a basis for retaining the notification process.

147 See discussion at para. 71, infia.

148 CTIA argues, for example, in favor of the Commission amending section 17.4(c)(5)(i) of its rules to specify a
timeframe by which the Commission or Bureau will resolve a request for further environmental review for a pending
ASR application. CTIA Petition at 25. CTIA also argues that the current environmental notification process, in
particular the local public notice requirement, is unnecessarily burdensome. CTIA Petition at 26. See also CTIA
Reply at 4 (in favor of streamlining the notice process). Some commenters responding to the CTIA Petition make
other suggestions for streamlining the environmental notification process, including eliminating the requirement to
provide notice in a newspaper of general circulation. See, e.g., WISPA Comments at 9 and WIA Comments at 4. In
contrast, DEA opines that the Commission has already streamlined environmental review and that it is the
applicant’s site location selection that causes delay and cost. DEA Comments at 6-8.
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2. Updating the Commission’s Categorical Exclusion and Extraordinary
Circumstances Rules

49. Commission MFAs are categorically excluded from further environmental processing in
the form of an EA or EIS unless one or more of the extraordinary circumstances provided in section
1.1307 are implicated.'* Sections 1.1307(a), (b)(1)(1)(C),'*" and the note to (d) provide specific,
enumerated extraordinary circumstances, which the Commission has determined may have a significant
environmental effect and, therefore, require an applicant to prepare an EA.'*! Sections 1.1307(c) and (d)
provide catchalls for extraordinary circumstances not otherwise enumerated that require preparation of an
EA if the reviewing Bureau determines that the proposed MFA may have a significant environmental
impact. As discussed below, we are seeking comment on whether clarifications to the Commission’s
rules governing when an EA is required are necessary, whether we should delete or revise the list of
extraordinary circumstances in section 1.1307(a), and whether we should delete or revise the catchall
provisions contained in sections 1.1307(c) and 1.1307(d).

50. Circumstances Requiring Preparation of an EA. In the amended NEPA statute, it states
that an EA is required when a proposed MFA “does not have a reasonably foreseeable significant effect
on the quality of the human environment, or if the significance of such effect is unknown,” unless the
agency finds that the action is categorically excluded or excluded by another provision of law.!>? Because
the Commission categorically excludes most Commission actions, applicants at most need only prepare
an EA when one or more extraordinary circumstances are present—either of the enumerated
extraordinary circumstances in section 1.1307 or because a responsible Bureau has determined the
proposed MFA may have a significant environmental impact under the catchall provisions of sections

14947 CFR § 1.1306(a)(1) (“Commission actions not covered by § 1.1307 (a) and (b) are deemed individually and
cumulatively to have no significant effect on the quality of the human environment and are categorically excluded
from environmental processing.”). The Commission also categorically excludes certain actions that involve
alterations to existing facilities such as collocations of equipment on existing antenna structures, pole replacements,
or towers constructed in an established “antenna farm.” 47 CFR § 1.1306, Note 1, Note 3 (An antenna farm is “an
area in which similar antenna towers are clustered, whether or not such area has been officially designated as an
antenna farm”). See also 42 U.S.C. 4336.

130 Section 1.1307(b)(1)(1)(C) states that applicants to the Commission for the grant or modification of construction
permits, licenses or renewals thereof, temporary authorities, equipment authorizations, or any other authorizations
for radiofrequency sources must “prepare an Environmental Assessment if those RF sources would cause human
exposure to levels of RF radiation in excess of the limits in section 1.1310.” Sections 1.1310 and 1.1307(b), outside
of the extraordinary circumstance stated in 1.1307(b)(1)(i)(C), specify radiofrequency radiation exposure limits and
specific requirements for determining and ensuring compliance with those limits, and we do not propose changes to
those rule sections as part of this proceeding.

15147 CFR § 1.1307. Under select, specific circumstances, additional exclusions may apply. See, e.g., 47 CFR §
1.1306(c), Note 1 (explaining that “[t]he provisions of § 1.1307(a) requiring the preparation of EAs [in certain
identified circumstances that may significantly affect the environment] do not encompass the mounting of
antenna(s) and associated equipment (such as wiring, cabling, cabinets, or backup-power), on or in an existing
building, or on an antenna tower or other man-made structure, unless § 1.1307(a)(4) [governing historic locations] is
applicable,” but the deployment remains “subject to § 1.1307(b) of this part” governing radio frequency emissions);
id. (explaining that “[t]he provisions of § 1.1307 (a) and (b) of this part do not encompass the installation of aerial
wire or cable over existing aerial corridors of prior or permitted use or the underground installation of wire or cable
along existing underground corridors of prior or permitted use, established by the applicant or others”); id., §
1.1306(c), Note 2 (identifying characteristics of antenna towers or supporting structures and earth stations that “will
not be deemed sufficient to warrant environmental processing, see § 1.1307 and § 1.1308, except as required by the
Bureau pursuant to the Note to § 1.1307(d)); id., § 1.1306(c), Note 3 (addressing construction in an established
antenna farm “will be categorically excluded” unless the radiofrequency emission requirements of section 1.1307(b)
apply and the thresholds set by that rule would be exceeded).

15242 U.S.C. § 4336(b)(2).
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1.1307(c) and (d).'® Applicants make the initial determination of whether one or more of the enumerated
extraordinary circumstances applies to the proposed MFA. We seek comment on whether changes to our
rules describing when an EA is required may be necessary given the current state of the governing law or
to otherwise provide greater efficiency and clarity.!>

51. Does the Commission’s existing CE regulation, in combination with the extraordinary
circumstances, in section 1.1307 address situations where—and only where—an EA is required under the
amended NEPA statute, or are revisions needed to reflect the statutory amendments? We seek comment
on whether it is clear under the Commission’s current rules that the Commission’s list of extraordinary
circumstances, which indicates the circumstances under which a proposed MFA “may significantly affect
the environment,”!3 captures scenarios where the significance of the environmental effect is unknown,
and that an EA is therefore required under NEPA.'5¢ If not, should the Commission consider a
clarification to its rules to make the application of that standard clearer, either in general or as a way of
specifically ensuring that additional environmental processing of actions subject by default to CEs is not
required beyond what NEPA itself calls for? Are there other provisions in the NEPA statute that the
Commission should consider in determining whether to maintain or adjust the standard for determining
when an EA is required in a specific instance where a CE otherwise would apply by default?
Commenters who support the continued use of the Commission’s existing approach or changes to the
rules should explain why their recommended approach is consistent with the amended NEPA, along with
the Commission’s authority under federal communications statutes.

52. Alternatively, should the Commission consider revising its rules to create, instead of an
overarching CE rule, a list of individual CEs specific to particular Commission MFAs, describing the
MFAs and the conditions under which they are categorically excluded? For example, to the extent the
Commission determines that NEPA applies to these actions, should the Commission develop CEs specific
to communications towers (including broadcast and wireless facilities), to satellites, earth stations,
submarine cables, and to otherwise eligible facilities to the extent they directly receive Commission
support? To the extent the Commission determines that NEPA applies to these actions, should the
Commission create CEs related to projects constructed in rights of way, to the mounting of antennas on
existing structures, and to smaller facilities such as small wireless facilities and distributed antenna
system facilities?'S” Are there other additional categories of MFAs for which the Commission should

153 47 CFR § 1.1307(a), (b)(1)(i)(C), (), and (d).

154 See ICLE Comments at 67 (in favor of expanding section 1.1306 of the Commission’s rules to include low-
impact projects, such as collocation on existing structures). Similarly, RWA argues in favor of the Commission
exempting all small wireless facilities from NEPA and NHPA. RWA Comments at 7-8. The Foundation for
American Innovation says the Commission should expand CEs for wireless deployments as well as other
infrastructure under the Commission’s jurisdiction. Foundation for American Innovation Reply at 3—5. But see
Miami Tribe of Oklahoma Comments at 6 (arguing that nothing in the current rules contradicts NEPA’s “reasonably
foreseeable” standard or the requirement to consider a “reasonable range” of alternatives, and nothing in the
Commission’s current rules requires consideration of cumulative impacts); Offices of the Attorneys General of the
State of New York et al., (State Attorneys General) Reply at 2 (arguing that the Commission should evaluate
cumulative effects because cumulative effects “occur as a result of the agency’s decision” and are reasonably
foreseeable, and that NEPA does not permit the wholesale discounting of a particular type of reasonably foreseeable
effects just because they are cumulative); ICBE-EMF Reply (disagreeing with CTIA that new infrastructure such as
small cells have minimal environmental impact and arguing that cumulative effects from widespread deployments
can be significant).

15547 CFR § 1.1307(a).
156 52 U.S.C. § 4336(b)(2).

157 See 47 CFR § 1.1306(c)(1)(i); 47 CFR § 1.1306(c)(1)(i), Note 1; 37 CFR §1.1320; See also Accelerating
Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment et al., WT Docket No. 17-79,
WC Docket No. 17-84, Declaratory Ruling and Third Report and Order, 33 FCC Rcd 9088, 9110-30, paras. 43—80
(2018), aff’d in pertinent part, City of Portland v. United States, 969 F.3d 1020, 1038 (9th Cir. 2020), cert. denied
(continued....)
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develop CEs, assuming it opts to follow this path, and if so, what are they? If the Commission should
decide to create CEs specific to individual categories of Commission MFAs, we seek comment on how
the Commission should formulate these CEs. Commenters should explain why they think the potential
categories of Commission MFAs listed above, or any others, should be categorically excluded, and
include specifically why they think these MFAs will not have a significant environmental effect. If the
Commission opts to restructure its NEPA process to create a list of CEs (instead of an overarching CE),
what other resulting changes to the Commission’s NEPA process and associated environmental rules
would be necessary? For example, how should the Commission apply and document the application of
these CEs? We also seek comment on when and how to apply a CE to a particular MFA, notwithstanding
the presence of one or more extraordinary circumstances; commenters should support their legal
positions. If the Commission were to allow for the application of a CE when one or more extraordinary
circumstances is present and to implement a process for doing so in its rules, what would that process
look like and how should the Commission implement it? Would the Commission be required to support
and document a finding that the proposed agency action will not result in reasonably foreseeable adverse
significant impacts, or that the proposed agency action can be modified to avoid those effects, and, if so,
how should it do so? What other changes to the Commission’s NEPA processes and associated
environmental rules may be necessary to implement this scenario?

53. We also note that the NEPA statute, as amended, states that agencies making a
determination as to whether to prepare an environmental document or whether an MFA is excluded under
a CE, among other determinations, “may make use of any reliable data source,” but are not required to
undertake new scientific or technical research unless the new scientific or technical research is essential to
a reasoned choice among alternatives, and the overall costs and time frame of obtaining it are not
unreasonable.™® We seek comment on whether any changes may be needed to the Commission’s rules,
particularly the list of extraordinary circumstances in section 1.1307 to conform to this provision in the
statute. Should the Commission clarify what sources of information or level and quality of evidence
should be considered in determining whether a CE or an extraordinary circumstance applies?

54. In the event the Commission retains its current NEPA process based upon an overarching
CE, we seek comment on amending section 1.1306(a) of the Commission’s rules—to more closely track
the new statutory definition of a CE.!*® Section 1.1306 was adopted in 1986, consistent with CEQ rules
then in effect that defined categorical exclusions as categories of actions which do not individually or
cumulatively have a significant effect on the human environment and thus may be excluded from
environmental review requirements.'®® Given that NEPA itself now sets forth a definition of “categorical
exclusion”—“a category of actions that a Federal agency has determined normally does not significantly
affect the quality of the human environment”-we seek comment on whether to reformulate the text of
section 1.1306(a) to more clearly conform to that statutory language.'°!

(Continued from previous page)
sub nom City of Portland, Oregon v. FCC, 141 S. Ct. 2855 (2021); 47 CFR § 1.6002(1), (defining “Small Wireless
Facilities” in the context of state and local government review of siting applications filed for Small Wireless
Facilities).

158 42 U.S.C. § 4336(b)(3); see WIA Comments at 4 (supporting limitations on the scope of impacts considered by
the Commission or Bureau and what alternatives must be considered).

15947 CFR § 1.1306(a).

160 Amendment of Environmental Rules in Response to New Regulations Issued by the Council on Environmental
Quality, Report and Order, FCC 85-626, 60 Rad. Reg. 2d (P & F), 2, para. 6 (FCC Mar. 26, 1986) (1986
Environmental Rules R&O); CEQ, Implementation of Procedural Provisions, 43 Fed. Reg. 55978, 55979, 56003
(Nov. 29, 1978) (defining categorical exclusions as categories of actions which do not individually or cumulatively
have a significant effect on the human environment and may be excluded from environmental review requirements,
then codified at 40 CFR § 1508.4.).

161 42 U.S.C. § 4336¢(1).
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55. Facilities to be Located on Floodplains. As part of the Commission’s list of
extraordinary circumstances, section 1.1307(a)(6) of the Commission’s rules provides that facilities
located in floodplains must be placed at least one foot above the base flood elevation of the floodplain. !¢
Consistent with the policy goals of E.O. 14154 to remove ambiguities that may cause confusion or delay,
and in recognition of the amended NEPA, we seek comment on whether we should modify section
1.1307(a)(6) of the Commission’s rules to clarify that the facilities that must be elevated include antennas
and associated equipment, including electrical equipment, but not antenna towers. '*

56. Change in Surface Features. Section 1.1307(a)(7) of the Commission’s rules requires an
EA for those MFAs which “involve significant change in surface features.”!%* This section provides
examples of significant changes to surface features, including the use of “wetland fill, deforestation, or
water diversion.”!% The rule, however, does not contain a definition of “significant.” Should the
Commission consider any changes to this extraordinary circumstance to provide greater clarity?

57. Updated List of Enumerated Extraordinary Circumstances. As noted above, section
1.1307 provides enumerated extraordinary circumstances generally requiring preparation of an EA as well
as provisions pursuant to which an interested member of the public may petition for further environmental
process and to which a reviewing Bureau may, in its discretion, order an EA in the case of an action
otherwise subject to a CE. We do not believe the amended NEPA statute requires any additions to our list
of extraordinary circumstances, but we seek comment on whether this list needs updating. Are there any
existing categories of extraordinary circumstances that should be omitted; if so, why?!% In addition,
NEPA and NHPA were historically evaluated together because the definitions of “undertaking” and
“major federal action” were “essentially coterminous.”'’” Because the new definition of MFA might
potentially change this understanding, should the Commission take this opportunity to decouple NHPA
review from NEPA review by removing section 1.1307(a)(4)—facilities that may affect historically
significant places or objects—from the list of extraordinary circumstances that may have a significant
environmental effect for which an EA must be prepared?

58. Note to Section 1.1307(d). In 2011, the Commission adopted a note to section 1.1307(d)
of the Commission’s rules that provides that “[p]ending a final determination as to what, if any,
permanent measures should be adopted specifically for the protection of migratory birds, the Bureau shall
require an Environmental Assessment for an otherwise categorically excluded action involving a new or
existing antenna structure, for which an antenna structure registration application . . . is required . . . if the
proposed antenna structure will be over 450 feet in height above ground level (AGL) . ... % This note

16247 CFR § 1.1307(a)(6)

163 This change would align the definition of a facility under section 1.1307(a)(6) of the Commission’s rules with the
definition of an antenna facility under section 1.6002(d). 47 CFR § 1.6002(d). Section 1.6002(d) defines an antenna
facility as “an antenna and associated antenna equipment.” Id. at § 1.6002(d). Section 1.6002(i), however, defines a
facility more broadly as “an antenna facility or a structure that is used for the provision of personal wireless service .
...7 Id. at § 1.6002(i). Further, this section defines a structure to mean “a pole, tower, base station, or other
building, whether or not it has an existing antenna facility, that is used or to be used for the provision of personal
wireless service.” Id. at § 1.6002(d), (m). In adopting section 1.1307(a)(6), the Commission identified “wireless
antenna tower[s]” as one type of facility for which siting in a floodplain would require an EA. Wireless Broadband
Deployment Second R&O, 33 FCC Red at 3161, para. 138.

164 47 CFR § 1.1307(a)(7).
165 1.

166 See WIA Comments at 4 (opining that the Commission should declare that conditional approvals do not require
the preparation of EAs absent extraordinary circumstances).

167 See supra para. 48 citing to Techworld Dev. Corp., 648 F. Supp. at 120.
168 47 CFR § 1.1307(d), Note.
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applies to: (1) the construction of a new antenna structure; (2) the modification or replacement of an
existing antenna structure involving a substantial increase in size; or (3) the addition of lighting or the
adoption of a less preferred lighting style.!® The note codifies the main provision of a 2010
Memorandum of Understanding between industry and conservation groups in which the parties agreed
that an EA should be required for all towers over 450 tall AGL to evaluate potential significant effects to
migratory birds.'”

59. Section 1.1307(d) gives the responsible Bureau authority to require an EA on its own
motion if the Bureau determines an MFA may have a significant impact on the environment and,
therefore, the note’s EA requirement is not included as one of the enumerated extraordinary
circumstances. We seek comment on whether we should revise section 1.1307(a) to incorporate the
instruction contained in the note to section 1.1307(d), consistent with section 106(b) of NEPA. Would
this modification be consistent with the policy goals of E.O. 14154 to remove ambiguities that may cause
confusion or delay and in recognition of the amended NEPA? If the Commission decides to revise
section 1.1307(a) of its rules to incorporate permanent measures for the protection of migratory birds and
remove the note to section 1.1307(d), should the Commission, by virtue of the order adopting such
measures, close WT Dockets 03-187 and 08-61 regarding the effects of communications towers on
migratory birds and the American Bird Conservancy v. FCC court decision?'”!

60. We also seek comment on whether the Commission should change any of the other
aspects of the EA requirement set forth in the note to section 1.1307(d). For example, the FAA’s 2015
Advisory Circular updated lighting requirements to only require steady-burning red lights for a subset of
towers under 150 feet in height AGL, and to use flashing lights for all towers 151 feet or taller.'”> Should
the Commission retain the requirement to complete an EA for any towers over 450 feet tall AGL that
adopt or add a less-preferred lighting style?!”® If so, should the Commission amend this EA trigger to
only require an EA where lighting is added to an unlit tower?

61. Satellite Licensing. Regarding the licensing of non-geostationary orbit (NGSO) satellite
constellations, the D.C. Circuit upheld Commission decisions to license specific NGSO constellations
without requiring an EA, '™ with one court upholding the Commission’s finding that the large satellite
constellation in question would not present significant environmental impacts based on the Commission’s

169 47 CFR § 1.1307(d), Note.

170 47 CFR § 1.1307(d), Note; Migratory Bird Remand Order, 26 FCC Rcd at 16713, para. 33; Memorandum of
Understanding Between the Infrastructure Coalition and The Conservation Groups Concerning Interim Antenna
Structure Registration Standards (Apr. 23, 2010), at 34,
https://www.nab.org/xert/Marcomm/Newsletters/Pulse/2010/051010/FINALExecutedMOUAIISignatures042310.pd
f (last visited Mar. 20, 2025); see also 16 U.S.C. §§ 703—12 (setting forth the requirements under the Migratory Bird
Treaty Act).

17! See Federal Communications Commission, Effects of Communications Towers on Migratory Birds, WT 03-187
(Aug. 11, 2003); Federal Communications Commission, Opening of Docket in Response to American Bird
Conservancy v. FCC, 516 F.3d 1027 (2008), WT 08-61 (May 1, 2008).

172 2015 Bird Collisions Public Notice; see also Federal Aviation Administration, Advisory Circular — Obstruction
Marking and Lighting (Dec. 4, 2015),
http://www.faa.gov/documentLibrary/media/Advisory_Circular/AC_70 7460-1L_.pdf.

173 47 CFR § 1.1307(d)(3), Note. Given this change to FAA-prescribed lighting rules, we do not anticipate towers
over 150 feet ever adopting a less-preferred lighting style. Therefore, the only EA trigger for changing lighting to an
existing tower over 450 feet tall would be adding lighting to an unlit tower.

174 See generally International Dark Sky Association, Inc. v. FCC, 47 F.4th 769 (D.C. Cir. 2022); see also
International Dark-Sky Association, Inc., v. FCC, 106 F.4th 1206, 1219 (D.C. Cir. 2024) (finding “the FCC
reasonably concluded that . . . satellite launch and reentry would not comprise a significant environmental impact”).
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review of the factual information presented in the licensing proceeding and FAA launch requirements.'”
We ask above whether the Commission should create a CE specifically for satellites, if we determine that
such space activities fall under NEPA.!”® We seek comment on whether there are any specific
circumstances that we should codify as extraordinary circumstances that could warrant additional
environmental processing, or specific types of impacts that would not be considered as constituting such
circumstances, assuming satellite licensing should be treated as a major federal action? !”’

62. Deleting or Revising Rules and Provisions of Section 1.1307. We seek comment on
whether any of the Commission’s enumerated extraordinary circumstances should be deleted or otherwise
streamlined. Commenters supporting the deletion or streamlining of these rules should explain which
circumstances should be deleted or streamlined and how deleting or streamlining these circumstances is
consistent with NEPA and is in the public interest.

63. The NEPA statute states broadly that the federal government should seek to preserve the
nation’s natural and cultural environment in order to ensure the health, safety, and productivity of the
American people.!'” In furtherance of this objective, the Commission adopted sections 1.1307(c)!” and
(d)'** as a “safeguard” to “assure performance of our responsibilities under NEPA” and to give the
Commission discretion in reviewing proposed MFAs to ensure compliance with the statute’s objective of
promoting federal agency environmental responsibility.'®! However, the amended NEPA statute does not
expressly require that the Commission have catchall provisions. We seek comment on whether to retain
or delete them. If we delete section 1.1307(c), are there changes that we should consider making to our
list of extraordinary circumstances to capture certain circumstances which now fall within the catchall
provision of 1.1307(c), such as aesthetics?'®* If we delete section 1.1307(c), should we retain section
1.1307(d) in order to safeguard the Commission’s ability to meet the policy objectives of safeguarding the
natural and cultural environment? Or is the list of enumerated extraordinary circumstances sufficient to
meet our obligations under NEPA? If we delete or revise these rule sections, what similar changes may
also be necessary to our part 17 rules?!83

64. In the event the Commission retains rather than deletes section 1.1307(c), we seek
comment on whether we should revise this section. Although this section requires petitioners to allege
facts in detail, in many instances petitions rely on speculative allegations, lack sufficient detail to identify

175 See generally International Dark-Sky Association, Inc., v. FCC, 106 F.4th 1206 (D.C. Cir. 2024). The court in
the prior Viasat case found that petitioners lacked standing to appeal the Commission’s decisions on NEPA grounds.
Viasat, Inc. v. FCC, 47 F.4th 769 (D.C. Cir. 2022).

176 See supra para. 52.
177 See PEER Comments at 6 (arguing that the Commission’s CE is too broad and improperly excludes satellites).
17841 U.S.C. § 4331(b).

179 Section 1.1307(c) states that “[i]f an interested person alleges that a particular action, otherwise categorically
excluded, will have a significant environmental effect, the person shall electronically submit to the Bureau
responsible for processing that action a written petition setting forth in detail the reasons justifying or circumstances
necessitating environmental consideration in the decision-making process.”

180 Section 1.1307(d) states that “[i]f the Bureau responsible for processing a particular action, otherwise
categorically excluded, determines that the proposal may have a significant environmental impact, the Bureau, on its
own motion, shall require the applicant to electronically submit an EA.”

181 1986 Environmental Rules R&O, 60 Rad. Reg. 2d (P & F), 1, para. 6.

182 See 1986 Environmental Rules R& O, 60 Rad. Reg. 2d (P & F) at 3, para. 11; see also 47 CFR § 2.1091(c)(3),
2.1093(c)(3), and guidance documents (referring to sections 1.1307(c) and (d)).

183 CTIA suggests specific revisions to 47 CFR 17.4(c)(5)(ii), for example, as it relates to requests for environmental
review submitted with respect to an ASR application. CTIA Petition at 26.
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the specific project to which the petitioner objects, or allege a harm that is too vague to evaluate. We seek
comment on whether we should revise this rule to establish minimum petition requirements, consistent
with the amended NEPA statute, which provides that agencies determining whether an action is
categorically excluded or whether an EA or EIS is required, “may make use of any reliable data source,”
but generally are not required to undertake new scientific or technical research.!®* Should we revise the
rule to include an enumerated list of details that must be included before a petition can be acted upon,
including the physical address of an action, the tower owner or construction company associated with the
action, and a statement articulating the link between the action and the alleged impact on the human
environment?

65. In the event we revise section 1.1307(¢c), we also seek comment on how we might revise
the process of reviewing section 1.1307(c) petitions to reduce the length of the adjudication process.
CTIA proposes that the Commission adopt a policy of resolving any contested proceedings involving an
informal complaint or petition to deny that is filed against an application containing a completed EA
within a specified period.'®® We seek comment on the potential advantages and disadvantages of setting a
specific timeframe for resolving adjudications. How should the Commission respond if it receives new,
substantive submissions from third parties which an applicant or licensee has not addressed? Can and
should the Commission circumscribe the comment process in a way that guards against such concerns?

66. We also seek comment on whether the Commission should adopt a page limit on section
1.1307(c) petitions. The amended NEPA statute imposes 75 page limits on EAs and 150 page limits on
EISs—expandable to 300 pages for extraordinarily complex EISs. '8

3. Adoption of Another Agency’s Categorical Exclusion

67. The amended NEPA statute seeks to accelerate the permitting process by streamlining the
process by which one agency may adopt another agency’s CE, where appropriate.'®” For example, the
National Telecommunications and Information Administration (NTIA) and the Rural Utilities Service
(RUS) have developed categorical exclusions for communications towers that the Commission could,
potentially, adopt.'®® Under the amended statute, an agency must follow four steps when adopting another
agency’s categorical exclusion: (i) identify the CE listed in another agency’s NEPA procedures that
covers a category of proposed actions or related actions; (ii) consult with the agency that established the
CE to ensure that the proposed adoption of the CE to a category of actions is appropriate; (iii) identify to
the public the CE that the agency plans to use for its proposed actions; and (iv) document adoption of the
CE 189

68. When adopting another agency’s CE, we seek comment on how the Commission should
consider extraordinary circumstances. Should it consider the extraordinary circumstances of that agency
(if they exist), the Commission’s own extraordinary circumstances, both, or some other approach?
Commenters should explain their reasoning for whichever approach they believe the Commission should

18 43 U.S.C. § 4336(b)(3).
185 CTIA Petition at 27.

186 42 U.S.C. § 4336a(e).
18742 U.S.C. § 4336c.

188 See, e.g., NTIA, Overview of NEPA, Categorical Exclusions, and Extraordinary Circumstances (July 24, 2024),
https://broadbandusa.ntia.doc.gov/sites/default/files/2024-
08/NTIA_NEPA_Categorical Exclusion Extraordinary_Circumstances NTIA-
BLM_Permitting_Summit_Slides.pdf; USDA, RUS, Environmental Requirements Overview,
https://broadbandusa.ntia.doc.gov/sites/default/files/2024-08/RUS NTIA-

BLM_Federal Interagency Broadband Permitting Summit_Slides.pdf (last visited April 23, 2025).

18942 U.S.C. § 4336¢(1)—(4).
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adopt and why they believe the Commission should not take other approaches when adopting another
agency’s CE.

69. As discussed above, section 1.1307(c) of the Commission’s rules allows interested
persons to petition for further environmental processing of actions otherwise categorically excluded.!'
Such petitions may allege that a proposed Commission MFA may have a significant environmental effect,
whether or not the potential effect is included in the Commission’s list of extraordinary circumstances.
Although we are seeking comment on removing this provision, if the Commission ultimately decides to
retain or revise section 1.1307(c), we seek comment on how to address petitions from interested persons
in the context of having adopted another agency’s CE under section 109 of NEPA."! We seek comment
on whether section 1.1307(c) should apply when the Commission has adopted another agency’s CE under
section 109 of NEPA. Why or why not, and under what, if any, circumstances? If we conclude that an
interested person may petition for further environmental processing of a specific project to which the
Commission has applied another agency’s CE that the Commission adopted, we anticipate that the
Commission can adjudicate the petition independently of the agency whose CE we have adopted. Do
commenters agree? We seek comment generally on the best approach to adopt for addressing petitions on
projects that are otherwise excluded through the application of another agency’s CE that the Commission
adopted.

4. Procedures for Determining Lead and Cooperating Agency

70. Determining the Lead and Cooperating Agencies. With respect to a proposed agency
MFA, NEPA defines the lead agency as the agency that proposed the MFA or, if there are two or more
federal agencies involved in the MFA, the agency designated as lead agency.!”> When there is more than
one federal agency participating in an MFA under NEPA, the revised statute establishes that a lead
agency, or joint lead agencies, will perform a list of specific functions related to NEPA review of the
proposed MFA and requires agencies to determine the lead among multiple participating agencies by
evaluating five enumerated factors.'”®> NEPA further provides procedures for requesting the appointment
of and for appointing a lead agency or joint lead agencies when needed and requires that such designation
be memorialized in a letter or memorandum.!®* The statute also provides for the designation of
cooperating agencies, which may participate in NEPA review of the proposed MFA in a variety of
ways.!” We seek comment on how the Commission should adopt rules implementing NEPA’s provisions
regarding lead and/or cooperating. We further seek comment on what constitutes an acceptable written
memorialization of a lead agency decision and whether the Commission should define such a
memorialization in its NEPA rules. Alternatively, do these processes need to be addressed in our rules?
Are there other rules that the Commission should consider when it participates in the designation of a lead
agency (when it is one of multiple participating agencies) and when it is designated and acts as lead
agency?

5. Commission’s Federal Agency Exception

71. The Commission’s environmental rules are designed to reduce or eliminate duplication of
effort in the submission and review of environmental information by this agency and other federal

19 47 CFR § 1.1307(c).

191 See 42 U.S.C. § 4336¢.

19242 U.S.C. § 4336€(2), ()(9).

193 42 U.S.C. §§ 4332(C), 4336a(a), (), (2)(1), (2)(2), (h)(1), (h)(2), 4336€(9).
194 42 U.S.C. § 4336a(a).

19542 U.S.C. §§ 4336(a)(2), (2)(3), (a)(4), (b), 4336¢(2).
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agencies.'”® Consistent with the concept of lead and cooperating agencies,'”” the Commission’s rules
include, in two sections, what is known as the federal agency exception.!”® In the Commission’s part 1
rules, the federal agency exception provides that an applicant or licensee is not required to file an EA with
the Commission if another federal agency has assumed responsibility for determining whether the facility
will have a significant environmental effect and, if so, for invoking the EIS process.!” Similarly, the
Commission’s part 17 rules contain the same exception, but with the added criteria that the proposed
action be sited on federal land and specifying an additional means of meeting the exception’s criteria, i.e.,
“where another Federal agency has assumed such responsibilities pursuant to a written agreement with the
Commission.”?%

72. Federal Agency Exception Compliance with NEPA. In light of NEPA’s above-described
provisions governing the designation of lead and cooperating agencies, as well as directives such as those
to “make use of reliable data and resources in carrying out” NEPA,?*! we seek comment on whether the
Commission should retain its federal agency exception as currently codified in Parts 1 and 17 of the
Commission’s rules,?? and whether these two rules, as the Commission has applied them in practice,
comply with the amended NEPA statute. If so, we seek comment on whether and how we should amend
these rules, and whether the Commission should instead adopt a singular federal agency exception rule.
For example, if another agency has assumed responsibility for a specific project(s) and completed its
environmental review, should the Commission require procedures similar to the adoption of another
agency’s CE or the lead agency determination process to ensure compliance with the amended NEPA
statute? For any changes made to the federal agency exception, should we make corresponding changes
to FCC Form 854 (which is filed electronically via ASR)?%%

73. Documentation of Another Federal Agency’s Environmental Review. Assuming the
Commission retains the federal agency exception, we seek comment on how the Commission should
determine when another federal agency’s environmental review of a proposed MFA is sufficient for the
Commission to apply this exception to the EA requirement and/or to the environmental notice
requirement, as applicable. Traditionally, the Commission has accepted an EA and FONSI or an EIS and

196 Amendment of Environmental Rules, First Report and Order, 5 FCC Red 2942, 2943, at para. 10 (1990) (citing 47
CFR § 1.1311(e)).

197 See Migratory Bird Remand Order, 26 FCC Rcd at 1672223, para. 56 (citing 47 CFR § 1.1311(e)). We note
that the Migratory Bird Remand Order references CEQ rules implementing NEPA’s lead and cooperating agency
provisions, and, in February 2025, CEQ published an Interim Rule that will remove CEQ regulations effective April
11,2025. CEQ Interim Final Rule, 90 Fed. Reg. at 10610. However, the concept of the designation of a lead
federal agency dates back at least to CEQ’s 1973 guidance and the Commission’s 1974 NEPA rules. See Council on
Environmental Quality, Preparation of Environmental Impact Statement Guidelines, 38 Fed. Reg. 20550, 20553
(Aug. 1, 1973) (when more than one agency is involved in an action, recommending the designation of a lead
agency to assume supervisory responsibility); Federal Communications Commission, Implementation of the
National Environmental Policy Act of 1969, Termination of Proceeding, 39 Fed. Reg. 43834, 43841, 43845 (Dec.
19, 1974) (adoption of the federal agency exception at 47 CFR § 1.1311(d)).

195 47 CFR § 1.311(c).

199 Migratory Bird Remand Order, 26 FCC Red at 16722-23, para. 56 (citing 47 CFR § 1.1311(¢)).
20 47 CFR § 17.4(c)(1)(vi).

21 42 U.S.C. § 4332(2)(E).

22 47 CFR §§ 1.1311(e), 17.4(c)(1)(vi).

203 Currently, to implement the exception contained in 17.4(c)(1)(vi) of the Commission’s rules, FCC Form 854
(ASR application) asks applicants whether another federal agency is taking responsibility for environmental review
of the structure and, if so, to indicate whether the structure is on federal land and the landholding agency has taken
responsibility for environmental review or whether another federal agency has agreed with the FCC in writing to
take responsibility for the environmental review.
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Record of Decision (RoD) as sufficient evidence that another federal agency has taken responsibility for
the NEPA process, through the EIS process, if required, and confirms that this evidence satisfies the
Commission’s NEPA responsibility.?** Should the Commission continue to accept an EA and FONSI or
an EIS and RoD for purposes of the federal agency exception?

74. Due to great variance in the content, structure, and level of detail in different agencies’
CEs and their accompanying lists of extraordinary circumstances in which the CE would not apply,?® an
applicant is not required to submit an EA to the Commission if another agency of the federal government
has assumed responsibility for determining whether of the facilities in question will have a significant
effect on the quality of the human environment. Given that the revised NEPA statute provides a clear
path to adopt another federal agency’s CE, as discussed above,?’ should the Commission rely on another
federal agency’s application of a CE in a given instance for purposes of applying the federal agency
exception, and, if so, under what circumstances? We also seek comment on whether the Commission
should, when applying the federal agency exception, continue to ensure that its list of extraordinary
circumstances (which, if present, indicate that the MFA may have a significant environmental effect
under the Commission’s rules) have been adequately considered, and whether it may be required to do so
to comply with the revised NEPA statute.?”” We also seek comment on what, if any, NEPA responsibility
the Commission may still have after applying the federal agency exception to a particular MFA.

75. While rarely used, the part 17 federal agency exception includes a provision allowing an
ASR application to be exempt from the environmental notification requirement because another agency
has assumed NEPA responsibility for an MFA pursuant to a written agreement with the Commission.2%
We seek comment on whether this provision regarding a written agreement is beneficial to Commission
licensees and applicants, and, if not, whether we should delete it. Commenters who support retaining this
provision should address whether it complies with the amended NEPA statute, particularly provisions
dealing with the designation of a lead agency,?*” and whether and how it should be amended?

76. Requirement for Siting on Federal Land. Finally, to the extent we retain the part 17
federal agency exception, we seek comment on amending the provision that requires the proposed
facilities to be sited on federal land.?!® When it adopted this rule, the Commission reasoned that this
exception should apply only to MFAs located on federal land because the landholding federal agency
routinely assumes lead agency responsibilities.?!! However, the rule as adopted does not require the
federal agency taking responsibility for NEPA review to be the landholding agency; instead, the rule
allows the NEPA review of the project on federal land to be performed by any federal agency.?'? In rare
cases, this can result in a scenario in which an ASR application does not qualify for the part 17 federal
agency exception to the notice requirement only because it is not located on federal land, even if it does
qualify for the part 1 federal agency exception to the EA requirement.?* To the extent the part 17 federal

204 Migratory Bird Remand Order, 26 FCC Red at 16722-23, para. 56.

205 For a list of CEs established by other agencies and available for adoption, see CEQ, NEPA.gov, Categorical
Exclusions, List of Federal Agency Categorical Exclusions (CE LIST), May 2024, link available at:
https://ceq.doe.gov/nepa-practice/categorical-exclusions.html.

206 42 U.S.C. § 4336¢; see supra para. 75.

27 See 47 CFR § 1.1307(a), (b).

208 47 CFR § 17.4(c)(1)(vi).

20947 U.S.C.A. § 4336a.

210 47 CFR § 17.4(c)(1)(vi).

U Migratory Bird Remand Order, 26 FCC Red at 16722-23, para. 56.
212 47 CFR § 17.4(c)(1)(vi).

213 47 CFR §§ 1.1311(e), 17.4(c)(1)(vi), ()(5), (c)(7).
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agency exception is retained, we seek comment on whether we should eliminate the requirement that the
proposed facilities be sited on federal land. For any changes made to the federal agency exception, should
we make corresponding changes to FCC Form 854 (which is filed electronically via the ASR)?

6. Other Potential Changes to NEPA Procedures

77. Excluding Voluntary ASR Registrations from the FAA Notice Requirement. Licensees are
required to register a proposed tower or antenna structure in the ASR system if the project “requires
notice of proposed construction to the Federal Aviation Administration (FAA) due to physical
obstruction[.]”*'* However, applicants may also voluntarily register their proposed tower or antenna
structure in ASR. In 2014, the Commission considered whether to prohibit voluntary registrations but
concluded they should be permitted because “many owners register antenna structures voluntarily in order
to file an Environmental Assessment and obtain a Finding of No Significant Impact under the
Commission’s environmental rules, or to satisfy other needs” such as satisfying contractual obligations or
requirements imposed by state or local jurisdictions.?!> If a tower is voluntarily registered, the structure is
not subject to the lighting or marking requirements of towers otherwise required to be registered in ASR,
but the applicant must indicate on FCC Form 854 that the filing is voluntary and must comply with all of
the other requirements of section 17.4 of the Commission’s rules including the need to complete a notice
to the FAA and to obtain an FAA study number which constitutes a determination of “no hazard to air
navigation.”?!

78. In many instances, an applicant submits an ASR application solely for the purpose of
submitting a required EA.2"” Given this voluntary registration process is not codified in the
Commission’s rules, we seek comment on whether we should do so. What modifications to FCC Form
854 (which is filed electronically in the ASR system) would be necessary to account for this category of
ASR registrations? Additionally, because voluntary registrations are a sub-category of registrations that
do not require notice of proposed construction to the FAA due to physical obstruction,*'® we seek
comment on whether we should exclude voluntary ASR registrations from the requirement to obtain an
FAA No Hazard Determination.?’* We seek comment on the potential costs and benefits of removing the
requirement to complete an FAA notice and obtain an FAA No Hazard Determination for voluntarily
registered towers. We also seek comment on whether we should exclude any other ASR requirements for
voluntary ASR registrations and the benefits and costs of any such exclusions.

79. Clarifying Definition of Antenna Structure Property. The Commission’s rules impose a
variety of requirements on applicants and licensees that are dependent on the boundaries of the “antenna

21447 CFR § 17.4(a); see also 47 CFR § 17.7.

2152004 & 2006 Biennial Regulatory Reviews—Streamlining & Other Revisions of Parts 1 & 17 of the
Commission’s Rules Governing Construction, Marking & Lighting of Antenna Structures, WT Docket No. 10-88,
Report and Order, 29 FCC Rcd 9787, 9796, para. 20 (2014) (Biennial Regul. Revs.). See also PCIA Comments, WT
Docket No. 10-88, at 6 (rec. Aug. 19, 2010); Verizon Comments, WT Docket No. 10-88, at 12 (rec. July 20, 2010);
NTCA Comments, WT Docket No. 10-88, at 9 (rec. July 20, 2010).

216 47 CFR § 17.4(b); Biennial Regul. Revs., 29 FCC Red at 9788, para. 3.

217 The Commission also permits licensees whose proposed projects do not require notice to the FAA to, in the
alternative, upload their EA to the Universal Licensing System (ULS).

21847 CFR § 17.4(a).

219 When the Commission determined in 2014 that it would continue allowing voluntary ASR registrations, it
specifically exempted voluntary registrations from the lighting and marking requirements of section 17.4, but did not
consider whether to exempt them from the requirement in the Commission’s rules to obtain a No Hazard
Determination from the FAA when notice is not required by the FAA due to physical obstruction. 47 CFR §

17.4(b); see Biennial Regul. Revs., 29 FCC Rcd at 9796-97, para. 21-22.
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structure property” or “site” (hereafter “antenna site”) where an antenna structure is located.?” However,
these requirements do not provide for a uniform definition of an antenna site.??! Consistent with the
policy goals of E.O. 14154 to remove ambiguities that may cause confusion or delay, and in recognition
of the amended NEPA, we seek comment on whether to adopt a universal definition of “antenna structure
property” in the Commission’s environmental rules.

80. Removing References to Rescinded Regulations. As detailed above, CEQ issued an
interim final rule seeking comment on removing CEQ regulations from the CFR.??? Additionally, the
D.C. Circuit stated in Marin Audubon Society that CEQ rules are not binding on other agencies and that
CEQ serves as an advisory agency.?”> We propose to remove references to CEQ’s regulations in the
Commission’s environmental rules and seek comment on if the removal of these references creates other
necessary revisions not currently proposed.?*

C. Modernizing the Commission’s EA and EIS Requirements
1. Updating the Commission’s EA Requirements
81. Project Sponsor Preparation of an EA. The Commission’s rules require applicants and

not the responsible Bureau to prepare an EA in cases where it is determined one is necessary.?”® Further,
the Commission’s rules provide project sponsors with guidance on the information that must be included
in an EA and state that the Commission will independently review EAs.??¢ Similarly, the amended NEPA
provides that “[a] lead agency shall prescribe procedures to allow a project sponsor to prepare an
environmental assessment . . . under the supervision of the agency.”??’” This amendment further provides
that the “agency may provide such sponsor with appropriate guidance and assist in the preparation” and
that “[t]he lead agency shall independently evaluate the environmental document and shall take

20 See, e.g., 47 CFR pt. 1, Appx. B., LE.4; 47 CFR §§ 17.4 (c)(1)(ii), 1.1306(c)(1)(iii)(D).

221 Id. For example, the Commission’s ASR regulations provide that no environmental notice is required for
changes to the height of an antenna (that do not meet the definition of a substantial increase in size) or for
replacement of an existing antenna structure at the same geographic location, provided that there is “no construction
or excavation more than 30 feet beyond the existing antenna structure property.” 47 CFR § 17.4 (c)(1)(ii) and (iv).
the Second Amendment to Nationwide Programmatic Agreement for the Collocation of Wireless Antennas
(Collocation Second Amendment) defines the antenna site as “the current boundaries of the leased or owned property
surrounding the tower and any access or utility easements currently related to the site.” 47 CFR pt. 1, Appx. B.,
I.E.4. Under section 1.1306(c), the Commission defines an antenna site as “the area that is within the boundaries of
the leased or owned property surrounding the deployment or that is in proximity to the structure and within the
boundaries of the utility easement on which the facility is to be deployed, whichever is more restrictive. 47 CFR §
1.1306(c)(1)(iii)(D) (emphasis added). We note that the Collocation Second Amendment can only be modified by
written concurrence of its signatories.

222 CEQ Interim Final Rule, 90 Fed. Reg. at 10610; see supra para 9. Although the CEQ rules are to be removed
from the CFR, CEQ has also provided guidance to federal agencies that they should use the final rules that CEQ
adopted in 2020 as guidance for the development of revisions to federal agency NEPA rules. CEQ 2025 Guidance
Memo at 1, 4. See CEI Comments at 3 (arguing that the Commission’s rules should align with CEQ guidance);
Citizens Against Government Waste Comments at 4 (urging the Commission to ensure that its regulations are
consistent with CEQ’s actions).

223 See Marin Audubon Society, 121 F. 4th at 912.

224 See CTIA Petition at 12, n.41 (stating that “because the CEQ rules are being removed in their entirety, the
Commission should delete and reserve Section 1.1302 of its rules, 47 C.F.R. § 1.1302, which includes only a cross-
reference to the CEQ rules™).

25 47 CFR §§ 1.1307, 1.1308.
226 47 CFR §§ 1.1308(c), 1.1311.
2742 U.S.C. § 4336a().
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responsibility for the contents.”??® Consistent with the policy goals of E.O. 14154 to remove ambiguities
that may cause confusion or delay, and in recognition of the amended NEPA requirements, we seek
comment on any changes to these rules that we should make.?” Are there any changes we could make to
these rules that are consistent with NEPA and the revisions to NEPA that would help expedite
environmental processing time and reduce costs and burdens for project sponsors, including those that are
small entities?23

82. EA Document Requirements. We propose to modify section 1.1311 of the Commission’s
rules to require EAs to include “a statement of purpose and need that briefly summarizes the underlying
purpose and need for the proposed agency action” and to impose a 75-page limit on EAs, excluding
citations and appendices, as required by the amended NEPA statute.??! Section 1.1311 of the
Commission’s rules sets forth the information that must be included in an EA, which does not require a
statement as to the purpose or the need for the proposed Commission action nor does it impose a page
limit on the length of an EA.?3? Accordingly, we seek comment on our proposal to modify section 1.1311
of the Commission’s rules to require EAs to include a statement of purpose and need and to impose a 75-
page limit on the length of EAs. With respect to the EA page limit requirement, we seek comment on
how the Commission should enforce this requirement.

83. Public Comment on Submitted EAs. We seek comment on whether we should continue to
require EAs to be placed on public notice for a 30-day comment period prior to the issuance of a FONSI
or a decision to require further environmental processing. The antenna structure registration rules provide
for the processing of EAs by placing them on public notice for a 30-day comment period. Specifically,
sections 17.4(c)(5) and (7) of the Commission’s rules provide that the Commission shall post notification
of an EA on its website and the posting shall remain on the Commission’s website for a period of 30
days.??* When an EA is submitted as an amendment to a pending application, the 30-day comment period
is restarted.?*

&4. While NEPA describes an EA as a “public document,” its provisions requiring an agency
to seek public comment apply specifically to notices of intent to prepare an EIS.2> NEPA provides:
“[e]ach notice of intent to prepare an environmental impact statement under section 4332 of this title shall

28 42 U.S.C. § 4336a(D).

229 We note that while CTIA asserts that E.O. 14154 applies to the Commission, State Attorneys General contends
that E.O. 14154 does not apply to the Commission because it is an independent agency. See CTIA Reply at 4; State
Attorneys General Reply at 2.

230 In its Petition, CTIA argues that the FCC should amend sections 1.1308 and 1.1311 of its rules, 47 CFR §§
1.1308, 1.1311, to clarify that a reasonableness standard applies throughout the review process applicable to MFAs.
CTIA Petition at 24-25; see also CTIA Reply at 4 (“[Clommenters support amending the FCC’s NEPA rules to
limit the consideration of environmental effects to ‘reasonably foreseeable’ effects; to apply a reasonableness
standard throughout the NEPA review process; and to take additional measures to bring clarity, certainty, and
finality to that process.”). DEA is agreeable to a reasonableness standard as long as it is not construed to mean
mitigation is not needed or is cost-prohibitive, but calls the proposal to limit EAs to only those effects triggering the
EA requirement a “red herring,” given that less than 1% of infrastructure projects require an EA. DEA Comments at
6-7.

8142 U.S.C. § 4336a(d), (e)(2); 47 CFR § 1.1311. See WIA Comments at 4 (supporting EA page limits). In
contrast, DEA opines that such a rule is unnecessary as DEA, in its decades of experience, has never seen a
Commission EA exceed 75 pages. DEA Comments at 7.

232 See 47 CFR § 1.1311(b).
23347 CFR § 17.4(c)(5), (7).
23447 CFR § 17.4(c)(7).
23542 U.S.C. § 4336a(c).
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include a request for public comment on alternatives or impacts and on relevant information, studies, or
analyses with respect to the proposed agency action.”?¢ The public comment requirement of NEPA does
not specifically reference EAs. We seek comment on whether we should continue to require a public
comment period before determining whether to issue a FONSI or require further environmental
processing. Beyond the NEPA statute, are there procedural requirements under the Administrative
Procedure Act or other environmental statutes that should inform our approach to these issues,?’ either
alone or in conjunction with provisions of the Communications Act??3

85. As part of this inquiry, we seek comment on what it means when a document is
considered a “public document” under NEPA and whether NEPA’s referral to EAs as public documents
means that the Commission must continue to provide public notice of EAs and allow for the public to
comment on EAs before the Commission determines whether to issue a FONSI or require further
environmental processing.

86. One-Year EA Submission Deadline. We propose to modify sections 1.1308 and 17.4 of
the Commission’s rules to require that the EA submission process be completed within a one-year period,
as required by the amended NEPA statute.?® The amended statute allows the Commission, in
consultation with the applicant, to extend the deadline, but only by so much time as is needed to complete
the EA, and the Commission must report to Congress all EAs that were not completed by the one-year
deadline with an explanation for why the one-year deadline was missed.?*® The NEPA amendments,
however, do not specify when an EA is deemed to be completed.

87. We seek comment on how the Commission should implement this one-year deadline.
The amended NEPA statute states the start of the one-year period is the sooner of three dates/instances,
as applicable: (i) the date on which the agency determines an EA is required; (ii) the date on which the
agency notifies the applicant that the application to establish a right-of-way for such action is complete; or
(iii) the date on which the agency issues a Notice of Intent to prepare the EA.?*! We tentatively find that
not all of these scenarios are applicable to the Commission’s environmental procedures and seek
comment on that finding. As noted above, the Commission currently relies on its applicants to determine,
in the first instance, whether an EA is required. Should the Commission deem that the one-year period
starts on the date the Commission receives an applicant’s completed EA or is there another benchmark
that should be used for the start of the one-year period? How should the Commission determine when the
one-year period ends? Are there any special circumstances that may merit consideration of a different
start date for all applicants or for small entities? We also seek comment on how we should implement the
statutory directive that allows an agency, in consultation with the applicant, to extend the EA submission
deadline, but by only so much time as needed to complete the EA submission process.

88. Timeframes for Commission Action on EAs. In the Wireless Broadband Deployment
Second R&O, the Commission committed to timeframes for reviewing and processing EAs in order to

236 42 U.S.C. § 4336a(c).

27 See, e.g., 5 U.S.C. § 558(c) (“When application is made for a license required by law, the agency, with due regard
for the rights and privileges of all the interested parties or adversely affected persons and within a reasonable time,
shall set and complete proceedings required to be conducted in accordance with sections 556 and 557 of this title or
other proceedings required by law and shall make its decision.”); see also id., § 551(8) (a license “includes the
whole or a part of an agency permit, certificate, approval, registration, charter, membership, statutory exemption or
other form of permission”).

238 See, e.g., 47 U.S.C. § 154(j) (“The Commission may conduct its proceedings in such manner as will best conduce
to the proper dispatch of business and to the ends of justice.”).

29 42 U.S.C. § 4336a(g)(1)(B); see also CTIA Petition at 26.
240 42 U.S.C. § 4336a(g)(2), (h)(A)~(B).
24142 U.S.C. § 4336a(g)(1)(B).
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provide greater certainty and transparency to applicants, thereby facilitating broadband deployment.?*
While the Commission committed to specific timeframes when it adopted the Wireless Broadband
Deployment Second R&O, these timeframes were not codified into our rules. We seek comment on
whether the Commission should continue to commit to these timeframes and whether we should codify
them in our environmental processing rules. We note that CTIA asserts that the Commission should
amend section 1.1308 of the Commission’s rules to incorporate these timeframes for reviewing and
processing EAs.?* Further, CTIA argues that: “[i]n all cases, the Commission must issue a
determination no later than one year after the EA is determined to be complete, unless a new deadline is
established in consultation with the applicant. If the Commission fails to timely act, the applicant may
seek review by a court of competent jurisdiction.”?** If the Commission determines to maintain these
timeframes, will this create any issues with the amended NEPA requirement that the EA submission
process be completed within a one-year period? Do the timeframes adequately balance the Commission’s
need to fulfill its statutory obligations under NEPA with the need to facilitate broadband deployment?

89. Deleting Unnecessary EA Rules. Finally, we seek comment on whether there are parts of
the Commission’s EA rules that should be deleted.?*> Commenters supporting the deletion of any of the
Commission’s EA rules should explain how this action would be consistent with the Commission’s
statutory obligations and would be in the public interest. For instance, do the NEPA EA provisions speak
for themselves and, therefore, the Commission could just reference these statutory provisions or parts of
these provisions in its EA rules? Are there other changes the Commission should consider to streamline
its EA procedures?

2. Updating the Commission’s EIS Requirements

90. We seek comment on how to revise the Commission’s EIS rules to align them with the
changes in the amended NEPA statute.?*® The amended NEPA statute made several changes to NEPA’s
EIS requirements. These revisions include: (1) a requirement that agencies prescribe procedures to allow
a project sponsor to prepare an EIS under the supervision of the agency; (2) public notice of intent to
prepare an EIS and request for comments on alternatives or impacts and on relevant information, studies,
or analyses with respect to the proposed agency action; (3) a 150-page limit except for complex issues,
which are limited to 300 pages; and (4) a two-year deadline for completion, with the ability to extend the

242 See Wireless Broadband Deployment Second R&O, 33 FCC Rcd at 316466, paras. 146-53. The Commission
directed staff to notify the applicant within 20 days of the applicant’s submission of an EA if the EA is not complete
or would not support a FONSI, and to issue a FONSI, if appropriate, within 60 days of the complete EA being put
on notice on the Commission’s website. Id. at 3165, para. 150.

243 CTIA Petition at 27; CTIA Reply at 4; see also AT&T Comments at 4 (supporting CTIA’s deadline proposals);
CCA Comments at 2 (encouraging additional streamlining in the permitting process); FBA Comments at 1, 3
(supporting streamlined environmental process with clear timelines and predictable standards); T-Mobile Comments
at 5 (supporting “clear timelines and predicable standards™); Verizon Comments at 14 (stating that NEPA rules
should include clear timelines and predictable standards); WIA Comments at 4 (supporting adding predictability and
proportionality into the environmental review process); WISPA Comments at 8 (supporting CTIA’s proposal for the
adoption of timelines). But see DEA Comments at 2 (“CTIA’s petition fails to recognize that the FCC has already
implemented clear timelines and predictable standards . . . .”).

244 CTIA Petition at 27.

245 ITIF Comments at 2 (stating that the Commission should look for instances in which NEPA processes have gone
too far and remove them”).

246 The Commission’s EIS provisions are found in several sections of the Commission’s rules. These sections
include: (1) section 1.1305 (no actions deemed to automatically require an EIS); (2) section 1.1308(c) (an EIS is
required if, after review of an EA, the responsible Bureau finds an action will have a significant environmental
effect); (3) section 1.1314 (preparation and content of an EIS); (4) section 1.1315 ( preparation of a Draft EIS and
related comments); (5) section 1.1317 (preparation of a Final EIS); and (6) section 1.1319 (consideration of a Final
EIS in the decisional process). 47 CFR §§ 1.1305, 1.1308(c), 1.1314, 1.1315, 1.1317, 1.1319.
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deadline only so long as necessary to complete the EIS, and a requirement that missed deadlines be
reported to Congress.?*’ Below, we seek comment on whether we should incorporate these statutory
changes into the Commission’s EIS rules or just reference the statutory provisions in the EIS rules.

91. Project Sponsor Preparation of an EIS. Currently, section 1.1314(a) of the
Commission’s rules provides that the responsible Bureau shall prepare draft and final EISs.?*® We seek
comment on whether we should revise section 1.1314(a) of the Commission’s rules to require applicants
to prepare an EIS, as permitted by the amended NEPA,?*° when the Commission determines one is
necessary.?? Would requiring the project sponsor (i.e., the applicant) to prepare the EIS prioritize
efficiency and expeditious review? Are there any other factors that the Commission should consider in
deciding whether to make this change? If the Commission decides to require applicants to prepare an EIS
when one is required, what other changes to the Commission’s EIS procedures may be needed to facilitate
this process?

92. Public Notice and Related Requirements. Sections 1.1308(c) and 1.1314(b) of the
Commission’s rules provide that the responsible Bureau will publish in the Federal Register a Notice of
Intent that Draft and Final EISs will be prepared in those situations where the responsible Bureau
determines that further environmental processing is required.?! Section 1.1315(d) of the Commission’s
rules provides that members of the public may comment on the Draft EIS and the environmental effect of
the proposal within 45 days after notice of the availability of the statement is published in the Federal
Register.?> The Commission’s rules, however, do not include the amended NEPA requirement that
“[e]ach notice of intent to prepare an environmental impact statement . . . shall include a request for
public comment on alternatives or impacts and on relevant information, studies, or analyses with respect
to the proposed agency action.”?> We propose to modify the Commission’s EIS rules to better align
with the statutory directive.

93. Page Limits. We seek comment on how we should incorporate the statutory directive
that an EIS should not be longer than 150 pages, not including any citations or appendices, except for a
proposed action of extraordinary complexity where the page limit is 300 pages, not including any
citations or appendices.?* The Commission’s existing EIS rules do not include page limits pertaining to
the length of an EIS.?

94, Two-year Completion Deadline. The Commission’s existing environmental processing
rules do not contain EIS completion deadlines. The amended NEPA, however, includes a two-year
deadline for completing an EIS and gives the Commission the ability to extend the deadline as long as
necessary to complete the EIS with the requirement that the Commission report to Congress any missed

142 US.C. § 4336a(c), ()(1), (1), (2)(1)-2), (h)(D).
24847 CFR § 1.1314(a).

249 42 U.S.C. § 4336a(f). Additionally, the CEQ 2025 Guidance Memo, states that agencies should prioritize
project-sponsored prepared environmental documents, including EISs, for expeditious review. CEQ 2025 Guidance
Memo at 5. We note that the Commission’s rules already require the applicant to prepare an EA in situations where
one is required. 47 CFR §§ 1.1307, 1.1308.

250 47 CFR § 1.1314(a).
251 47 CFR §§ 1.1308(c), 1.1314(b).

25247 CFR § 1.1315(d); see also 47 CFR § 1.1314(f). Further, section 1.1315(d) provides that applicants can file
reply comments within 15 days after the time for filing comments has expired.

253 42 U.S.C. § 4336a(c).

25442 U.S.C. § 4336a(e)(1); see also CTIA Petition at 28 & n.93 (the Commission should update its EIS rules to
conform with amended NEPA time and page limits).

255 See 47 CFR § 1.1317.
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deadlines.?®® We seek comment on how we should incorporate these provisions into Commission’s rules.
The amended NEPA statute starts the two-year period at the soonest of three dates: (i) the date on which
the agency determines an EIS is required; (ii) the date on which the agency notifies the applicant that the
application to establish a right-of-way for such action is complete; or (iii) the date on which the agency
issues a Notice of Intent to prepare the EIS.?7 We tentatively find that not all of these scenarios are
applicable to the Commission’s environmental procedures and seek comment on this finding. For those
that apply, does one of these scenarios occur before the other? For instance, should the Commission
determine that the two-year completion period starts on the date the Commission publishes in the Federal
Register a Notice of Intent to prepare an EIS? This approach seems consistent with the Commission’s
current regulations, but are there situations where one of the other two ways might make more sense? If
s0, what are these situations and how should the Commission determine that one of the other ways should
be utilized? Does it make a difference if the EIS will be a project sponsor-prepared EIS or if the project
sponsor is a small entity? Further, we seek comment on how we should implement the statutory directive
that allows the Commission, in consultation with the applicant, to extend the completion deadline, but by
only so much time as needed to complete the EIS.?5

D. Review of the Commission’s Emergency Procedures for Environmental Review

95. In response to emergencies and natural disasters, the Commission has provided ad hoc
assistance and relief to Commission licensees and applicants seeking to offer and restore wireless
services.?® In the context of wireless communications infrastructure, this assistance has typically been
offered in the form of public notices that extend filing and regulatory deadlines, expedite the review of
Special Temporary Authority (STA) requests,** remind ASR applicants of the exceptions to the
environmental notification process, and advise ASR applicants to submit emergency waiver requests
through the ASR system for emergency deployments not otherwise subject to an exception.?! In
situations where the environmental notification process is required but applicants need to act before for
that process can be completed, the Commission permits the responsible Bureau to waive or postpone the
requirement at the applicant’s request, upon an appropriate showing.?¢?

96. However, the Commission’s rules implementing NEPA do not include procedures
governing compliance with section 4332(2)(C) of NEPA?% under emergency circumstances. In its

256 42 U.S.C. § 4336a(g)(1)A(i)(ii), (2)(2).
257 42 U.S.C. § 4336a(g)(1)A(i)(iii)
258 42 U.S.C. § 4336a(g)(2).

29 See, e.g., WTB and PSHSB Extend Filing and Regulatory Deadlines in Areas Affected by Hurricanes Helene and
Milton, Public Notice, DA 24-1070 (WTB/PSHSB Oct. 11, 2024); WTB and PSHSB Extend Filing and Regulatory
Deadlines in Areas Affected by Hawaii Wildfires, Public Notice, DA 23-701 (WTB/PSHSB Aug. 15, 2023); ASR
Application No. A1164049 (filed Apr. 21, 2020), ASR Temp Waiver (utilizing the temporary tower exception to
deploy a cell-on-wheels for an emergency Covid-19 site to provide service to a U.S. National Guard Quarantine
Facility).

260 See 47 CFR 1.915(b)(1); Federal Communications Commission, Special Temporary Authority Licensing,
https://www.fcc.gov/research-reports/guides/special-temporary-authority-
licensing#:~:text=The%20Federal%20Communications%20Commission%20(FCC,emergencies%200r%20other%2
Ourgent%20conditions (last visited Mar. 5, 2025).

261 See, e.g., WTB and PSHSB Extend Filing and Regulatory Deadlines in Areas Affected by Hurricanes Helene and
Milton, Public Notice, DA 24-1070 (WTB/PSHSB Oct. 11, 2024).

262 Migratory Bird Remand Order, 26 FCC Red at 16717, n.117. The Commission also has indicated that where an
emergency temporary facility will be replaced by a permanent facility, notice for both the temporary and permanent
facilities may be combined.

26342 U.S.C. § 4332(2)(C).
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February 2025 Guidance Memo, CEQ advised that all agency procedures implementing NEPA should
include processes for consideration of emergency actions and encouraged agencies to use the 2020 CEQ
Final Rules as the initial framework for developing revisions to their NEPA-implementing rules.?** The
2020 CEQ Final Rules stated that agencies should consult with CEQ about alternative arrangements to
comply with section 102(2)(C) of NEPA?% when emergency circumstances necessitate taking an action
with significant environmental impact without sufficient time to follow the agency’s standard NEPA
regulations, noting that the application of such arrangements should be limited to actions necessary to
control the immediate impacts of the emergency.?¢ The 2020 CEQ Final Rules did not address
emergency actions whose effects were not expected to be significant or were unknown.

97. In the past, CEQ has emphasized that agencies should not, in case of an emergency, delay
immediate actions necessary to secure lives and safety of citizens or to protect valuable resources, but
should consider whether there is sufficient time to follow agency NEPA-implementing procedures and
regulations.?’ It recommended that agencies first determine whether the action is statutorily exempt from
NEPA, and, if not, whether a CE applies.?® For actions that meet the criteria for neither a statutory
exemption nor an applicable CE, and which the agency does not expect to have a significant
environmental impact, CEQ has advised that agencies should prepare a focused, concise, and timely
EA.?® For actions that meet the criteria for neither a statutory exemption nor an available CE, but which
the agency expects would have a significant impact, CEQ advises that agencies should next determine
whether there is an existing NEPA analysis covering the activity and, if not, consult with CEQ about
alternative arrangements.?’”® CEQ’s past guidance has emphasized that alternative arrangements do not
waive the requirement to comply with NEPA, but instead establish an alternative means for NEPA
compliance.?"!

98. Given this guidance, we seek comment on whether the Commission should adopt
emergency NEPA procedures in its rules and, if so, what they should be.?”> Would it be sufficient for the
Commission to adopt a rule requiring consultation with CEQ about alternative arrangements for
compliance with section 102(2)(C) of NEPA when emergency circumstances make it necessary to take
action with reasonably foreseeable significant environmental effects, or should the Commission adopt in

2642020 CEQ Final Rules, 85 Fed. Reg. at 43304.
25 42 U.S.C. § 4332(C).
266 2020 CEQ Final Rules, 85 Fed. Reg. at 43339.

267 Council on Environmental Quality, Emergencies and the National Environmental Policy Act. Attach. 1 at 1
(2016) (CEQ 2016 Guidance Memo); Memorandum from Mary B. Neumayr, Chairman, Council on Environmental
Quality, Executive Office of the President, for Heads of Federal Departments and Agencies, Emergencies and the
National Environmental Policy Act Guidance, at 1,2 and Attach. 1 at 1 (2020) (CEQ 2020 Guidance Memo);
Memorandum from Brenda Mallory, Chair, Council on Environmental Quality, Executive Office of the President,
for Heads of Federal Departments and Agencies, Emergencies and the National Environmental Policy Act Guidance
at 1 and Attach. 1 at 1 (2024) (CEQ 2024 Guidance Memo).

268 CEQ 2016 Guidance Memo, Attach. 1 at 1; CEQ 2020 Guidance Memo, Attach. 1 at 1; CEQ 2024 Guidance
Memo, Attach. 1 at 1.

269 CEQ 2016 Guidance Memo, Attach. 1 at 1 and Attach. 2; CEQ 2020 Guidance Memo, Attach. 1 at 1 and Attach.
2; CEQ 2024 Guidance Memo, Attach. 1 at 1 and Attach. 2.

270 CEQ 2016 Guidance Memo, Attach. 1 at 1; CEQ 2020 Guidance Memo, Attach. 1 at 1-2; CEQ 2024 Guidance
Memo, Attach. 1 at 1-2.

271 CEQ 2016 Guidance Memo at 2; CEQ 2020 Guidance Memo at 2; CEQ 2024 Guidance Memo at 1-2.

272 See PEER Comments at 8 (supporting the Commission adopting emergency procedures).
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its rules additional procedures for applicants to follow in emergency situations??”* Commenters should
explain why or why not, including in the context of the Commission’s NEPA process pursuant to which
applicants make the initial determinations about the potential environmental effects of their propose
projects. Alternatively, should the Commission delegate to responsible Bureaus the authority to issue
emergency guidance on an ad hoc basis, similar to guidance provided by Bureaus about NEPA and
NHPA compliance in response to past emergencies??”* Should the Commission define criteria for when
emergency circumstances apply, and what should they be? Should the Commission adopt in its rules
unique criteria for EAs completed in emergency circumstances?

99. Commission licensees and applicants make an initial determination of whether a
proposed MFA is categorically excluded under the Commission’s rules by completing the Commission’s
NEPA Checklist, i.e., by determining whether any of the extraordinary circumstances in section 1.1307 of
its rules are present.””> Given that the determination of whether any of the Commission’s extraordinary
circumstances is present depends on other agencies or processes, is there a way the Commission can help
reduce the time it takes applicants to complete the checklist under emergency circumstances? Would it be
appropriate and in the public interest to eliminate or shorten any public comment period in the event of
emergency circumstances??’® For an emergency action that would otherwise require an EIS, and for
which the Commission has no existing applicable NEPA analysis such as a pre-existing plan to respond to
a particular scenario, CEQ advises that agencies should consult with CEQ to determine whether
alternative arrangements may take the place of an EIS.?”” Should the Commission adopt the above
criteria and delegate to the responsible Bureau to consult with CEQ when these circumstances apply to an
emergency action in its rules?

E. Cost-Benefit Analysis

100.  Benefits. The Commission’s effort to modernize, optimize, and clarify its environmental
rules and associated procedures promises to stimulate innovation, investment, and efficiency in the U.S.
economy. We seek comment on whether, and to what extent, the various ways to streamline the
Commission’s environmental rules and procedures, discussed above, will speed the deployment of
Commission-licensed services and infrastructure vital to the provision of broadband and other goods and
services highly valued by American consumers and businesses.?’”® We also seek any quantifications of
such expected benefits. Finally, we seek comment on any additional economic benefits that streamlining
the Commission’s environmental rules and procedures may unleash.

213 See, e.g., CEQ 2016 Guidance Memo, Attach. 1 at 1 and Attach. 2; CEQ 2020 Guidance Memo, Attach. 1 at 1
and Attach. 2; CEQ 2024 Guidance Memo, Attach. 1 at 1 and Attach. 2 (advising that agencies should prepare a
focused, concise, and timely EA for actions that meet the criteria for neither a statutory exemption nor an applicable
CE, and which the agency does not expect to have a significant environmental impact).

274 See, e.g., Section 106 Emergency Authorizations during Covid-19, Public Notice, 35 FCC Red 6517 (WTB June
25, 2020); Wireless Telecommunications Bureau and Public Safety and Homeland Security Bureau, Public Notice,
36 FCC Rcd 13302 (WTB and PSHSB Sept. 3, 2021).

275 47 CFR § 1.1307.

276 CEQ’s 2016 and 2020 Guidance Memos both state that “[a]gencies must comply with the CEQ NEPA regulation
requirements for content, interagency coordination and public involvement to the extent practicable.” CEQ 2016
Guidance Memo at 2; CEQ 2020 Guidance Memo at 3.

277 This would include actions not statutorily exempt from NEPA, for which no applicable CE is available, and is
expected to have a significant environmental impact. CEQ 2016 Guidance Memo, Attach. 1 at 1; CEQ 2020
Guidance Memo, Attach. 1 at 1-2; CEQ 2024 Guidance Memo, Attach. 1 at 1-2.

278 See DEA Comments at 45 (stating that elimination of FCC NEPA review will not expedite deployments or
eliminate costs because applicants must still comply with federal statutes and state permitting laws).
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101.  Costs. The risk of streamlining the Commission’s environmental rules and procedures is
a chance that projects posing harm to the environment may escape scrutiny, early detection, and
mitigation. We seek comment on the nature and extent of this risk and any quantifications of that risk.
We also seek comment on any other potential costs of streamlining the Commission’s NEPA rules and
procedures.

Iv. PROCEDURAL MATTERS

102.  Ex Parte Rules. This proceeding shall be treated as a “permit-but-disclose” proceeding in
accordance with the Commission’s ex parte rules.””? Persons making ex parte presentations must file a
copy of any written presentation or a memorandum summarizing any oral presentation within two
business days after the presentation (unless a different deadline applicable to the Sunshine period applies).
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation
must (1) list all persons attending or otherwise participating in the meeting at which the ex parte
presentation was made, and (2) summarize all data presented and arguments made during the
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments
already reflected in the presenter’s written comments, memoranda, or other filings in the proceeding, the
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed
consistent with 47 CFR § 1.1206(b). In proceedings governed by 47 CFR § 1.49(f) or for which the
Commission has made available a method of electronic filing, written ex parte presentations and
memoranda summarizing oral ex parte presentations, and all attachments thereto, must be filed through
the electronic comment filing system available for that proceeding and must be filed in their native format
(e.g., .doc, .xml, .ppt, searchable .pdf). Participants in this proceeding should familiarize themselves with
the Commission’s ex parte rules.

103.  Inlight of the Commission’s trust relationship with Tribal Nations and our commitment
to engage in government-to-government consultation with them, we find the public interest requires a
limited modification of the ex parte rules in this proceeding. Tribal Nations, like other interested parties,
should file comments, reply comments, and ex parte presentations in the record to put facts and
arguments before the Commission in a manner such that they may be relied upon in the decision-making
process consistent with the requirements of the Administrative Procedure Act. However, at the option of
the Tribe, ex parte presentations made during consultations by elected and appointed leaders and duly
appointed representatives of federally recognized Indian Tribes and Alaska Native Villages to
Commission decision makers shall be exempt from the rules requiring disclosure in permit-but-disclose
proceedings and exempt from the prohibitions during the Sunshine Agenda period. To be clear, while the
Commission recognizes consultation is critically important, we emphasize that the Commission will rely
in its decision-making only on those presentations that are placed in the public record for this proceeding.

104.  We note that some of the issues discussed above might uniquely affect Tribes. We direct
the Office of Native Affairs and Policy (ONAP), in coordination with WTB and other Bureaus and
Offices as appropriate, to conduct government-to-government consultation as appropriate with Tribal
Nations. Tribal Nations may notify ONAP of their desire for consultation via email to Native@fcc.gov.

105.  Regulatory Flexibility Act. The Regulatory Flexibility Act of 1980, as amended
(RFA),?® requires that an agency prepare a regulatory flexibility analysis for notice and comment
rulemaking proceedings, unless the agency certifies that “the rule will not, if promulgated, have a

279 47 CFR § 1.1200 et seq.

2805 U.S.C. §§ 601 et seq., as amended by the Small Business Regulatory Enforcement and Fairness Act
(SBREFA), Pub. L. No. 104-121, 110 Stat. 847 (1996).
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significant economic impact on a substantial number of small entities.”?*! Accordingly, the Commission
has prepared an Initial Regulatory Flexibility Analysis (IRFA) concerning potential rule and policy
changes contained in this Notice of Proposed Rulemaking. The IRFA is set forth in Appendix A. The
Commission invites the general public, in particular small businesses, to comment on the IRFA.
Comments must be filed by the deadlines for comments on the first page of this Notice of Proposed
Rulemaking and must have a separate and distinct heading designating them as responses to the IRFA.

106.  Paperwork Reduction Act. This document may contain proposed new or modified
information collections. The Commission, as part of its continuing effort to reduce paperwork burdens,
invites the general public and the Office of Management and Budget (OMB) to comment on any
information collections contained in this document, as required by the Paperwork Reduction Act of 1995,
44 U.S.C. §§ 3501-3521. In addition, pursuant to the Small Business Paperwork Relief Act of 2002, 44
U.S.C. 3506(c)(4), we seek specific comment on how we might further reduce the information collection
burden for small business concerns with fewer than 25 employees.

107.  Providing Accountability Through Transparency Act. Consistent with the Providing
Accountability Through Transparency Act, Public Law 118-9, a summary of this document will be
available on https://www.fcc.gov/proposed-rulemakings.

108.  Filing of Comments and Reply Comments. Pursuant to sections 1.415 and 1.419 of the
Commission’s rules, 47 CFR §§ 1.415, 1.419, interested parties may file comments and reply comments
on or before the dates indicated on the first page of this document. Comments may be filed using the
Commission’s Electronic Comment Filing System (ECFS).

e FElectronic Filers: Comments may be filed electronically using the Internet by accessing the
ECFS: https://www.fcc.gov/ects/.

e  Paper Filers: Parties who choose to file by paper must file an original and one copy of each
filing.

o Filings can be sent by hand or messenger delivery, by commercial courier, or by the U.S.
Postal Service. All filings must be addressed to the Secretary, Federal
Communications Commission.

o Hand-delivered or messenger-delivered paper filings for the Commission’s Secretary are
accepted between 8:00 a.m. and 4:00 p.m. by the FCC’s mailing contractor at 9050
Junction Drive, Annapolis Junction, MD 20701. All hand deliveries must be held
together with rubber bands or fasteners. Any envelopes and boxes must be disposed of
before entering the building.

o Commercial courier deliveries (any deliveries not by the U.S. Postal Service) must be
sent to 9050 Junction Drive, Annapolis Junction, MD 20701.

o Filings sent by U.S. Postal Service First-Class Mail, Priority Mail, and Priority Mail
Express must be sent to 45 L Street NE, Washington, DC 20554.

109.  People with Disabilities. To request materials in accessible formats for people with
disabilities (braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs Bureau at 202-418-0530.

110.  Contact Person. For further information asbout this proceeding, contact Jennifer Flynn,
FCC, Wireless Telecommunications Bureau, Competition & Infrastructure Policy Division,
Jennifer.Flynn@fcc.gov.

215 U.S.C. § 605(b).
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V. ORDERING CLAUSES

111.  Accordingly, IT IS ORDERED that, pursuant to sections 1, 2, 4(i)—(j), 201, 214, 301,
303, 309, 319, and 332 of the Communications Act of 1934, as amended 47 U.S.C. §§ 151, 152, 154(1)—
(4), 201, 214, 301, 303, 309, 319, and 332, section 102 of the National Environmental Policy Act of 1969,
as amended, 42 U.S.C. § 4332, section 106 of the National Historic Preservation Act of 1966, as
amended, 54 U.S.C. § 306108, and the Endangered Species Act of 1973, as amended, 16 U.S.C. § 1536,
this Notice of Proposed Rulemaking IS ADOPTED.

112.  IT IS FURTHER ORDERED that, pursuant to applicable procedures set forth in sections
1.415 and 1.419 of the Commission’s Rules, 47 CFR §§ 1.415, 1.419, interested parties may file
comments on the Notice of Proposed Rulemaking on or before 30 days after publication in the Federal
Register, and reply comments on or before 45 days after publication in the Federal Register.

113.  IT IS FURTHER ORDERED that the Petition for Rulemaking filed by CTIA in the
Commission’s rulemaking proceeding RM-12003 is GRANTED to the extent specified herein, that RM-
12003 is incorporated into this proceeding WT Docket No. xx, and that RM-12003 is TERMINATED.

114. IT IS FURTHER ORDERED that the Commission’s Office of the Secretary SHALL
SEND a copy of this Notice of Proposed Rulemaking, including the Initial Regulatory Flexibility
Analysis, to the Chief Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A
Initial Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),! the Federal
Communications Commission (Commission) has prepared this Initial Regulatory Flexibility Analysis
(IRFA) of the policies and rules proposed in the Notice of Proposed Rulemaking (Notice). The
Commission requests written public comments on this IRFA. Comments must be identified as responses
to the IRFA and must be filed by the deadlines for comments specified on the first page of the Notice.
The Commission will send a copy of the Notice, including this IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration (SBA).? In addition, the Notice and IRFA (or summaries thereof)
will be published in the Federal Register.?

A. Need for, and Objectives of, the Proposed Rules

2. In the Notice, the Commission reviews its environmental review procedures to comport
with the amended National Environmental Policy Act (NEPA), accelerate the federal permitting process,
further a national priority of faster and more infrastructure deployment, and ensure that its rules are clear.
The Commission seeks comment on the terms in the amended NEPA, including the definition of “major
federal action” (MFA), the statute’s jurisdictional trigger, and on the statute’s enumerated exclusions
from the definition of MFA.

3. The Commission seeks comment on whether it has substantial federal control and
responsibility over the construction of certain communications towers, such as towers deployed pursuant
to geographic area licenses, to determine whether those towers qualify as Commission MFAs under the
amended NEPA. Additionally, the Commission seeks comment on whether certain other actions,
including licensing of satellites, constitute “extraterritorial activities or decisions . . . with effects located
entirely outside of the jurisdiction of the United States” to determine whether those activities are the
Commission’s MFAs under NEPA, as amended.* The Commission also seeks comment regarding the
need to retain or make changes to the Commission’s environmental notice rules that stem from the
requirement that certain towers must be registered in the Commission’s Antenna Structure Registration
(ASR) database.

4. Through its proposals, the Commission explores its responsibilities and procedures with
respect to other laws, such as the Endangered Species Act and the National Historic Preservation Act
(NHPA), for Commission actions that are determined not to be MFAs as defined by NEPA. In this
situation, the Notice seeks comment on what the Commission responsibilities are under the NHPA or
other laws. The Notice asks whether NHPA compliance or compliance with other environmental statutes
continues to be required for categories of Commission actions that no longer constitute MFAs as defined
by NEPA.

5. In addition, the Nofice explores actions that the Commission might take to streamline its
environmental rules and to otherwise implement the amended NEPA. More specifically, the Commission
seeks comment on reorganizing the framework of our environmental rules to list specific MFAs that
would be categorically excluded in place of the Commission’s current approach of applying a broad CE.
The Commission seeks comment on revising the environmental rules to create, instead of an overarching
CE rule, a list of individual CEs specific to particular Commission MFAs, describing the MFAs and the
conditions under which they are categorically excluded. If the Commission decides to create CEs specific

1'5U.S.C. § 601 et seq., as amended by the Small Business Regulatory Enforcement and Fairness Act (SBREFA),
Pub. L. No. 104-121, 110 Stat. 847 (1996).

21d. § 603(a).
31d.
442 U.S.C. § 4336e(10)(B)(vi).
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to individual categories of Commission MFAs, the Notice seeks comment on how to formulate them. If
Commission opts to restructure its NEPA process to create a list of CEs (instead of an overarching CE),
the Notice seeks comment on what other resulting changes to the Commission’s NEPA process and
associated environmental rules would be necessary.

6. The Notice also seeks comment on whether to amend the Commission’s categorical
exclusion (CE) regulation, including on whether it should update its list of extraordinary circumstances at
47 CFR § 1.1307, and on whether any existing categories of extraordinary or provisions circumstances
should be deleted.

7. The Notice seeks comment on whether the Commission should retain its environmental
notification process for applications that require antenna structure registration® and, if so, whether the
exceptions to this requirement should be amended. In addition, the Notice asks whether the Commission
should adopt procedures for adopting another agency’s CEs, where appropriate, consistent with the
amended NEPA statute. The Noftice also seeks comment on whether and how it should implement NEPA
procedures for designating a lead agency in its rules, whether and how to amend its rules excepting
proposed MFAs from environmental processing when the Commission is not the lead agency, and on how
the Commission should document the designation of another agency as lead agency.

8. The Notice seeks comment on updating the regulations to end the Federal Aviation
Administration (FAA) notice requirement for applicants completing voluntary ASR registrations for
towers that do not otherwise meet the height requirement to trigger the FAA notice requirement. The
Notice also seeks comment on adopting a uniform definition of “antenna structure property” throughout
the regulations and on whether to update our rules to remove all references to the Council on
Environmental Quality’s regulations.

9. Further, the Notice seeks comment on implementing NEPA’s document requirements for
environmental assessments (EAs) and environmental impact statements (EISs). The Notice asks if the
Commission should continue to solicit public comment on EAs prior to issuing a Finding of No
Significant Impact (FONSI). The Notice also seeks comment on how to implement the one-year deadline
to complete an EA that the amended NEPA requires, and specifically how to determine, for the
Commission’s purposes, when the one-year period starts and ends.

10. With regard to EIS requirements under the amended NEPA, the Notice asks how the
Commission should incorporate the requirement that a public notice of intent to prepare an EIS should
request comments on alternatives or impacts and on relevant information, studies, or analyses with respect
to the proposed agency action. Similarly, the Notice seeks comment on how the Commission should
adopt the 150-page limit for an EIS except for complex issues, which the amended statute limits to 300
pages. Further, the Notice seeks comment on how to adopt the two-year deadline for completing an EIS,
the ability to extend the deadline for only so long as necessary to complete the EIS, and the requirement
that the Commission report to Congress any missed deadlines.

11. Along these same lines, the Notice asks about the February 19, 2025, CEQ Guidance
Memo which states that agencies should prioritize project-sponsor prepared environmental documents,
including EAs and EISs, for expeditious review.® The Commission’s rules already require applicants to
prepare EAs, but not EISs. The Notice asks if the Commission should require applicants to prepare EISs,
if one is determined to be necessary. Finally, the Notice seeks comment on whether the Commission
should adopt emergency procedures. The Notice observes that while NEPA does not speak to emergency

> The Communications Act authorizes the Commission to require tower owners to paint and light towers if and
when, in the Commission’s judgment, such towers constitute, or there is a reasonable possibility that they may
constitute, a menace to air navigation. 47 U.S.C. § 303(q).

¢ CEQ 2025 Guidance Memo at 5.
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procedures specifically the February 19, 2025, CEQ Guidance Memo states that all agency implementing
procedures should include processes for consideration of emergency actions.

B. Legal Basis

12. The proposed action is authorized pursuant to sections 1, 2, 4(i), 201, 214, 301, 303, 309,
and 332 of the Communications Act of 1934, as amended 47 U.S.C. §§ 151, 152, 154(i), 201, 214, 301,
303, 309, and 332, section 102(C) of the National Environmental Policy Act of 1969, as amended, 42
U.S.C. § 4332(C), section 106 of the National Historic Preservation Act of 1966, as amended, 54 U.S.C. §
306108, and the Endangered Species Act of 1973, as amended, 16 U.S.C. § 1536.

C. Description and Estimate of the Number of Small Entities to Which the Proposed
Rules Will Apply

13. The RFA directs agencies to provide a description of and, where feasible, an estimate of
the number of small entities that may be affected by the proposed rules, if adopted.” The RFA generally
defines the term “small entity” as having the same meaning as the terms “small business,” “small
organization,” and “small governmental jurisdiction.”® In addition, the term “small business” has the
same meaning as the term “small business concern” under the Small Business Act.” A “small business
concern” is one which: (1) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) satisfies any additional criteria established by the SBA.!°

14. Small Businesses, Small Organizations, Small Governmental Jurisdictions. Our actions,
over time, may affect small entities that are not easily categorized at present. We therefore describe, at
the outset, three broad groups of small entities that could be directly affected herein.!! First, while there
are industry specific size standards for small businesses that are used in the regulatory flexibility analysis,
according to data from the Small Business Administration’s (SBA) Office of Advocacy, in general a
small business is an independent business having fewer than 500 employees.!? These types of small
businesses represent 99.9% of all businesses in the United States, which translates to 34.75 million
businesses.!*

15. Next, the type of small entity described as a “small organization” is generally “any not-
for-profit enterprise which is independently owned and operated and is not dominant in its field.”'* The
Internal Revenue Service (IRS) uses a revenue benchmark of $50,000 or less to delineate its annual
electronic filing requirements for small exempt organizations.'> Nationwide, for tax year 2022, there

75 U.S.C. § 603(b)(3).

81d. § 601(6).

% Id. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business Act, 15
U.S.C. § 632). Pursuantto 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an agency,
after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public

comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register.”

1015 U.S.C. § 632.
115 U.S.C. § 601(3)—(6).

12 See SBA, Office of Advocacy, Frequently Asked Questions About Small Business 1 (July 23, 2024),
https://advocacy.sba.gov/wp-content/uploads/2024/12/Frequently-Asked-Questions-About-Small-Business_2024-

508.pdf.
B 1d.
145U.S.C. § 601(4).

15 The IRS benchmark is similar to the population of less than 50,000 benchmark in 5 U.S.C § 601(5) that is used to
define a small governmental jurisdiction. Therefore, the IRS benchmark has been used to estimate the number of
(continued....)

45


https://advocacy.sba.gov/wp-content/uploads/2024/12/Frequently-Asked-Questions-About-Small-Business_2024-508.pdf
https://advocacy.sba.gov/wp-content/uploads/2024/12/Frequently-Asked-Questions-About-Small-Business_2024-508.pdf

Federal Communications Commission FCC CIRC2508-01

were approximately 530,109 small exempt organizations in the U.S. reporting revenues of $50,000 or less
according to the registration and tax data for exempt organizations available from the IRS.!

16. Finally, the small entity described as a “small governmental jurisdiction” is defined
generally as “governments of cities, counties, towns, townships, villages, school districts, or special
districts, with a population of less than fifty thousand.”'” U.S. Census Bureau data from the 2022 Census
of Governments'® indicate there were 90,837 local governmental jurisdictions consisting of general
purpose governments and special purpose governments in the United States.!® Of this number, there were
36,845 general purpose governments (county,? municipal, and town or township?!) with populations of
less than 50,000 and 11,879 special purpose governments (independent school districts??) with enrollment

(Continued from previous page)
small organizations in this small entity description. See Annual Electronic Filing Requirement for Small Exempt
Organizations — Form 990-N (e-Postcard), “Who must file,” https://www.irs.gov/charities-non-profits/annual-
electronic-filing-requirement-for-small-exempt-organizations-form-990-n-e-postcard. We note that the IRS data
does not provide information on whether a small exempt organization is independently owned and operated or
dominant in its field.

16 See Exempt Organizations Business Master File Extract (EO BMF), “CSV Files by Region,”
https://www.irs.gov/charities-non-profits/exempt-organizations-business-master-file-extract-eo-bmf. The IRS
Exempt Organization Business Master File (EO BMF) Extract provides information on all registered tax-
exempt/non-profit organizations. The data utilized for purposes of this description was extracted from the IRS EO
BMEF data for businesses for the tax year 2022 with revenue less than or equal to $50,000 for Region 1-Northeast
Area (71,897), Region 2-Mid-Atlantic and Great Lakes Areas (197,296), and Region 3-Gulf Coast and Pacific Coast
Areas (260,447) that includes the continental U.S., Alaska, and Hawaii. This data includes information for Puerto
Rico (469).

175 U.S.C. § 601(5).

1813 U.S.C. § 161. The Census of Governments survey is conducted every five (5) years compiling data for years
ending with “2” and “7”. See also Census of Governments, https://www.census.gov/programs-surveys/economic-
census/year/2022/about.html.

19 See U.S. Census Bureau, 2022 Census of Governments — Organization Table 2. Local Governments by Type and
State: 2022 [CG22000RGO02], https://www.census.gov/data/tables/2022/econ/gus/2022-governments.html. Local
governmental jurisdictions are made up of general purpose governments (county, municipal and town or township)
and special purpose governments (special districts and independent school districts). See also tbl.2. CG22000RG02
Table Notes Local Governments by Type and State 2022.

20 See id. at tbl.5. County Governments by Population-Size Group and State: 2022 [CG22000RG05],
https://www.census.gov/data/tables/2022/econ/gus/2022-governments.html. There were 2,097 county governments
with populations less than 50,000. This category does not include subcounty (municipal and township)
governments.

21 See id. at thl.6. Subcounty General-Purpose Governments by Population-Size Group and State: 2022
[CG22000RGO6], https://www.census.gov/data/tables/2022/econ/gus/2022-governments.html. There were 18,693
municipal and 16,055 town and township governments with populations less than 50,000.

22 See id. at tbl.10. Elementary and Secondary School Systems by Enrollment-Size Group and State: 2022
[CG22000RG10], https://www.census.gov/data/tables/2022/econ/gus/2022-governments.html. There were 11,879
independent school districts with enrollment populations less than 50,000. See also tbl.4. Special-Purpose Local
Governments by State Census Years 1942 to 2022 [CG22000RG04], CG22000RG04 Table Notes_Special Purpose
Local Governments by State_Census Years 1942 to 2022.
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populations of less than 50,000.2* Accordingly, based on the 2022 U.S. Census of Governments data, we
estimate that at least 48,724 entities fall into the category of “small governmental jurisdictions.”**

17. Wireless Telecommunications Carriers (except Satellite). This industry comprises
establishments engaged in operating and maintaining switching and transmission facilities to provide
communications via the airwaves.? Establishments in this industry have spectrum licenses and provide
services using that spectrum, such as cellular services, paging services, wireless Internet access, and
wireless video services.? The SBA size standard for this industry classifies a business as small if it has
1,500 or fewer employees.?” U.S. Census Bureau data for 2017 show that there were 2,893 firms in this
industry that operated for the entire year.?® Of that number, 2,837 firms employed fewer than 250
employees.? Additionally, based on Commission data in the 2022 Universal Service Monitoring Report,
as of December 31, 2021, there were 594 providers that reported they were engaged in the provision of
wireless services.?? Of these providers, the Commission estimates that 511 providers have 1,500 or fewer
employees.>! Consequently, using the SBA’s small business size standard, most of these providers can be
considered small entities.

18. The Commission’s own data—available in its Universal Licensing System—indicates
that, as of April 23, 2025, there were 192 Cellular licensees that will be affected by our actions today.>?
The Commission does not know how many of these licensees are small, as the Commission does not
collect that information for these types of entities.

19. Satellite Telecommunications. This industry comprises firms “primarily engaged in
providing telecommunications services to other establishments in the telecommunications and
broadcasting industries by forwarding and receiving communications signals via a system of satellites or

23 While the special purpose governments category also includes local special district governments, the 2022 Census
of Governments data does not provide data aggregated based on population size for the special purpose governments
category. Therefore, only data from independent school districts is included in the special purpose governments
category.

24 This total is derived from the sum of the number of general purpose governments—county, municipal and town or
township—with populations of less than 50,000 (36,845) and the number of special purpose governments—
independent school districts with enrollment populations of less than 50,000 (11,879)—from the 2022 Census of
Governments - Organizations Tbls. 5, 6 & 10.

25 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

2 1d.
27 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

28 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie

w=false. At this time, the 2022 Economic Census data is not available.

2 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

30 Federal-State Joint Board on Universal Service, Universal Service Monitoring Report at 26, Table 1.12 (2022),
https://docs.fcc.gov/public/attachments/DOC-391070A1.pdf.

.

32 See http://wireless.fcc.gov/uls. For the purposes of this IRFA, consistent with Commission practice for wireless
services, the Commission estimates the number of licensees based on the number of unique FCC Registration
Numbers.
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reselling satellite telecommunications.”*® Satellite telecommunications service providers include satellite
and earth station operators. The SBA small business size standard for this industry classifies a business
with $44 million or less in annual receipts as small.>* U.S. Census Bureau data for 2017 show that 275
firms in this industry operated for the entire year.?> Of this number, 242 firms had revenue of less than
$25 million.** Consequently, using the SBA’s small business size standard most satellite
telecommunications service providers can be considered small entities. The Commission notes however,
that the SBA's revenue small business size standard is applicable to a broad scope of satellite
telecommunications providers included in the U.S. Census Bureau's Satellite Telecommunications
industry definition. Additionally, the Commission neither requests nor collects annual revenue
information from satellite telecommunications providers, and is therefore unable to more accurately
estimate the number of satellite telecommunications providers that would be classified as a small business
under the SBA size standard.

20. Fixed Microwave Services. Fixed microwave services include common carrier,*’ private-
operational fixed,*® and broadcast auxiliary radio services.** They also include the Upper Microwave
Flexible Use Service (UMFUS),* Millimeter Wave Service (70/80/90 GHz),*' Local Multipoint
Distribution Service (LMDS),* the Digital Electronic Message Service (DEMS),* 24 GHz Service,*
Multiple Address Systems (MAS),* and Multichannel Video Distribution and Data Service (MVDDS),*
where in some bands licensees can choose between common carrier and non-common carrier status.*’

33 See U.S. Census Bureau, 2017 NAICS Definition, “517410 Satellite Telecommunications,”’
https://www.census.gov/naics/?input=517410&year=2017&details=517410.

34 See 13 CFR § 121.201, NAICS Code 517410.

35 See U.S. Census Bureau, 2017 Economic Census of the United States, Selected Sectors: Sales, Value of
Shipments, or Revenue Size of Firms for the U.S.: 2017, Table ID: EC1700SIZEREVFIRM, NAICS Code 517410,
https://data.census.gov/cedsci/table?y=2017&n=517410&tid=ECNSIZE2017.EC1700SIZEREVFIRM&hidePrevie

w=false. At this time, the 2022 Economic Census data is not available.

36 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard. We also note that according to the U.S. Census Bureau glossary, the terms receipts and
revenues are used interchangeably, see https://www.census.gov/glossary/#term ReceiptsRevenueServices.

37 See 47 CFR pt. 101, subpts. C, I.
38 See id. subpts. C, H.

3 Auxiliary Microwave Service is governed by part 74 of Title 47 of the Commission’s Rules. See 47 CFR pt. 74.
Available to licensees of broadcast stations and to broadcast and cable network entities, broadcast auxiliary
microwave stations are used for relaying broadcast television signals from the studio to the transmitter, or between
two points such as a main studio and an auxiliary studio. The service also includes mobile TV pickups, which relay
signals from a remote location back to the studio.

4 See 47 CER pt. 30.

41 See 47 CFR pt. 101, subpt. Q.

4 See id. subpt. L.

4 See id. subpt. G.

4 See id.

4 See id. subpt. O.

46 See id. subpt. P.

47 See 47 CFR §§ 101.533, 101.1017.
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Wireless Telecommunications Carriers (except Satellite)* is the closest industry with a SBA small
business size standard applicable to these services. The SBA small size standard for this industry
classifies a business as small if it has 1,500 or fewer employees.* U.S. Census Bureau data for 2017
show that there were 2,893 firms that operated in this industry for the entire year.® Of this number, 2,837
firms employed fewer than 250 employees.>' Thus under the SBA size standard, the Commission
estimates that a majority of fixed microwave service licensees can be considered small.

21. The Commission’s small business size standards with respect to fixed microwave
services involve eligibility for bidding credits in the auction of spectrum licenses for the various
frequency bands included in fixed microwave services. When bidding credits are adopted for the auction
of licenses in fixed microwave services frequency bands, such credits may be available to several types of
small businesses based average gross revenues (small, very small and entrepreneur) pursuant to the
competitive bidding rules adopted in conjunction with the requirements for the auction and/or as
identified in part 101 of the Commission’s rules for the specific fixed microwave services frequency
bands.>?

22, In frequency bands where licenses were subject to auction, the Commission notes that as
a general matter, the number of winning bidders that qualify as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently in service. Further, the
Commission does not generally track subsequent business size unless, in the context of assignments or
transfers, unjust enrichment issues are implicated. Additionally, since the Commission does not collect
data on the number of employees for licensees providing these services, at this time we are not able to
estimate the number of licensees with active licenses that would qualify as small under the SBA’s small
business size standard.

23. Location and Monitoring Service (LMS). LMS operates in the 902-928 MHz frequency
band.** The band is allocated for primary use by federal government radiolocation systems. Next in
order of priority are uses for industrial, scientific, and medical devices. Federal government fixed and
mobile and LMS systems are secondary to both uses. The remaining uses of the 902-928 MHz band
include licensed amateur radio operations and unlicensed part 15 equipment, both of which are secondary
to all other uses of the band. LMS systems use non-voice radio techniques to determine the location and
status of mobile radio units and may transmit and receive voice and non-voice status and instructional
information related to such units.** Wireless Telecommunications Carriers (except Satellite)® is the
closest industry with an SBA small business size standard applicable to these services. The SBA small

48 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

4 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

30 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie
w=false. Currently, the 2022 Economic Census data is not available.

S1'Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

52 See 47 CFR §§ 101.538(a)(1)~(3), 101.1112(b)~(d), 101.1319(a)(1)~(2), and 101.1429(a)(1)~(3).

33 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 21: Location and
Monitoring Services (LMS), Fact Sheet, Incumbents, https://www.fcc.gov/auction/21/factsheet.

54 See 47 CFR § 90.7.

35 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.
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business size standard for this industry classifies a business as small if it has 1,500 or fewer employees.*
U.S. Census Bureau data for 2017 show that there were 2,893 firms that operated in this industry for the
entire year.’” Of this number, 2,837 firms employed fewer than 250 employees.’® Thus under the SBA
size standard, the Commission estimates that a majority of licensees in this industry can be considered
small.

24, According to Commission data as of November 2021, there were two licensees with
approximately 354 active LMS licenses.”® The Commission’s small business size standards with respect
to LMS involve eligibility for bidding credits in the auction of spectrum licenses for these services. For
the auction of LMS licenses, the Commission defined a “small business” as an entity that, together with
controlling interests and affiliates with average annual gross revenues for the preceding three years not to
exceed $15 million, and a “very small business” as an entity that, together with controlling interests and
affiliates with average annual gross revenues for the preceding three years not to exceed $3 million.®
Pursuant to these definitions, four winning bidders that claimed small business credits won 289 licenses
in Auction 21,°" and four winning bidders that claimed small business credits won 201 LMS licenses in
Auction 43.%2 Of these winning bidders, only one had active licenses in November 2021.%

25. In frequency bands where licenses were subject to auction, the Commission notes that as
a general matter, the number of winning bidders that qualify as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently in service. Further, the
Commission does not generally track subsequent business size unless, in the context of assignments or
transfers, unjust enrichment issues are implicated. Additionally, since the Commission does not collect
data on the number of employees for licensees providing these services, at this time we are not able to
estimate the number of licensees with active licenses that would qualify as small under the SBA’s small
business size standard.

26. Multichannel Video Distribution and Data Service (MVDDS). MVDDS is a fixed
microwave service operating in the 12.2—12.7 GHz band that can be used to provide various wireless

3¢ See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

57 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie

w=false. Currently, the 2022 Economic Census data is not available.

38 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

% Based on an FCC Universal Licensing System search on November 29, 2021,
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s),” Radio Service = LS; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.

6 See 47 CFR § 90.1103(b).

61 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 21: Location and
Monitoring Services (LMS), https://www.fcc.gov/sites/default/files/wireless/auctions/21/charts/21¢cls2.pdf.

62 See Federal Communications Commission, Office of Economics and Analytics, Auctions, Auction 39: VHF
Public Coast and Location and Monitoring Service,
https://www.fcc.gov/sites/default/files/wireless/auctions/39/charts/39¢ls2.pdf.

63 Based on an FCC Universal Licensing System search on November 29, 2021,
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s),” Radio Service = LS; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.
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services.** Mobile and aeronautical operations are prohibited.® Wireless Telecommunications Carriers
(except Satellite)®® is the closest industry with an SBA small business size standard applicable to these
services. The SBA small business size standard for this industry classifies a business as small if it has
1,500 or fewer employees.®” U.S. Census Bureau data for 2017 show that there were 2,893 firms that
operated in this industry for the entire year.®® Of this number, 2,837 firms employed fewer than 250
employees.® Thus under the SBA size standard, the Commission estimates that a majority of licensees in
this industry can be considered small.

27. According to Commission data as of December 2021, there were 9 licensees with 250
active licenses in this service.”” The Commission’s small business size standards with respect MVDDS
involve eligibility for bidding credits in the auction of spectrum licenses for these services. For auctions
of MVDDS licenses the Commission adopted criteria for three groups of small businesses. A very small
business is an entity that, together with its affiliates and controlling interests, has average annual gross
revenues not exceeding $3 million for the preceding three years, a small business is an entity that,
together with its affiliates and controlling interests, has average gross revenues not exceeding $15 million
for the preceding three years, and an entrepreneur is an entity that, together with its affiliates and
controlling interests, has average gross revenues not exceeding $40 million for the preceding three
years.”! In two auctions for MVDDs licenses, eight of the ten winning bidders who won 144 licenses
claimed one of the small business status classifications, and two of the three winning bidders who won 21
of 22 licenses, claimed one of the small business status classifications.” Five of the winning bidders
claiming a small business status classification in these auctions had active licenses as of December
2021.7

64 See 47 CFR § 101.3.
5 Jd.

% See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

67 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

8 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie

w=false. Currently, the 2022 Economic Census data is not available.

% Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

70 Based on an FCC Universal Licensing System search on December 9, 2021,

https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s),” Radio Service = DV; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.

71 See 47 CFR § 101.1429(a)(1)~(3).

2 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 53: Multichannel Video
Distribution and Data Service Licenses (MVDDS),
https://www.fcc.gov/sites/default/files/wireless/auctions/53/charts/53¢ls2.pdf, and Auction 63: Multichannel Video
Distribution and Data Service Licenses (MVDDS),
https://www.fcc.gov/sites/default/files/wireless/auctions/63/charts/63¢ls2.pdf.

73 Based on an FCC Universal Licensing System search on December 9, 2021,

https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s),” Radio Service = DV; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.
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28. In frequency bands where licenses were subject to auction, the Commission notes that as
a general matter, the number of winning bidders that qualify as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently in service. Further, the
Commission does not generally track subsequent business size unless, in the context of assignments or
transfers, unjust enrichment issues are implicated. Additionally, since the Commission does not collect
data on the number of employees for licensees providing these services, at this time we are not able to
estimate the number of licensees with active licenses that would qualify as small under the SBA’s small
business size standard.

29. Multiple Address Systems (MAS). MAS are point-to-multipoint or point-to-point radio
communications systems used for either one-way or two-way transmissions that operates in the
928/952/956 MHz, the 928/959 MHz or the 932/941 MHz bands.”™ Entities using MAS spectrum, in
general, fall into two categories: (1) those using the spectrum for profit-based uses, and (2) those using
the spectrum for private internal uses to accommodate internal communications needs. MAS serves an
essential role in a range of industrial, safety, business, and land transportation activities and are used by
companies of all sizes operating in virtually all U.S. business categories, and by all types of public safety
entities. Wireless Telecommunications Carriers (except Satellite)” is the closest industry with an SBA
small business size standard applicable to these services. The SBA small business size standard for this
industry classifies a business as small if it has 1,500 or fewer employees.” U.S. Census Bureau data for
2017 show that there were 2,893 firms that operated in this industry for the entire year.” Of this number,
2,837 firms employed fewer than 250 employees.”® Thus under the SBA size standard, the Commission
estimates that a majority of licensees in this industry can be considered small.

30. According to Commission data as December 2021, there were approximately 9,798
active MAS licenses.” The Commission’s small business size standards with respect to MAS involve
eligibility for bidding credits in the auction of spectrum licenses for these services. For the auction of
MAS licenses, the Commission defined “small business” as an entity that has average annual gross
revenues of less than $15 million over the three previous calendar years, and a “very small business” is
defined as an entity that, together with its affiliates, has average annual gross revenues of not more than
$3 million over the preceding three calendar years.** In auctions for MAS licenses, 7 winning bidders

4 See 47 CFR § 101.3.

75 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

76 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

77 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie

w=false. Currently, the 2022 Economic Census data is not available.

8 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

7 Based on an FCC Universal Licensing System search on December 9, 2021,

https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s),” Radio Service = MS; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.

%0 See 47 CFR § 101.1319(a).

52


https://www.census.gov/naics/?input=517312&year=2017&details=517312
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePreview=false
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePreview=false
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp

Federal Communications Commission FCC CIRC2508-01

claimed status as small or very small businesses and won 611 of 5,104 licenses,?' and 5 of 26 winning
bidders claimed status as small or very small businesses and won 1,891 of 4,226 licenses.®?

31. In frequency bands where licenses were subject to auction, the Commission notes that as
a general matter, the number of winning bidders that qualify as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently in service. Further, the
Commission does not generally track subsequent business size unless, in the context of assignments or
transfers, unjust enrichment issues are implicated. Additionally, since the Commission does not collect
data on the number of employees for licensees providing these services, at this time we are not able to
estimate the number of licensees with active licenses that would qualify as small under the SBA’s small
business size standard.

32. Non-Licensee Owners of Towers and Other Infrastructure. Neither the Commission nor
the SBA have developed a small business size standard for Non-Licensee Owners of Towers and Other
Infrastructure. All Other Telecommunications® is the closest industry with a SBA small business size
standard. The SBA size standard for this industry classifies firms with annual receipts of $35 million or
less as small.® U.S. Census Bureau data for 2017 show that there were 1,079 firms that operated in this
industry for the entire year.?> Of this number, 1,039 firms had revenue of less than $25 million.?¢ Thus,
under this SBA size standard a majority of the firms in this industry can be considered small.

33. At one time most communications towers were owned by the licensee using the tower to
provide communications service. Many towers are now owned by third-party businesses that do not
provide communications services themselves but lease space on their towers to other companies that
provide communications services. The Commission’s rules require that any entity, including a non-
licensee, proposing to construct a tower over 200 feet in height or within the glide slope of an airport must
register the tower with the Commission’s Antenna Structure Registration (“ASR”) system and comply
with applicable rules regarding review for impact on the environment and historic properties.

34. As of March 6, 2025, the ASR database includes approximately 139,219 registration
records reflecting a “Constructed” status®” and 17,786 registration records reflecting a “Granted, Not

81 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 42: Multiple Address
Systems Spectrum, https://www.fcc.gov/sites/default/files/wireless/auctions/42/charts/42¢ls2.pdf.

82 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 59: Multiple Address
Systems Spectrum, https:/www.fcc.gov/sites/default/files/wireless/auctions/59/charts/59c¢ls3.pdf.

8 See U.S. Census Bureau, 2017 NAICS Definition, “517919 All Other Telecommunications,”
https://www.census.gov/naics/?input=517919&year=2017&details=517919.

8 See 13 CFR § 121.201, NAICS Code 517919 (as of 10/1/22, NAICS Code 517810).

85 See U.S. Census Bureau, 2017 Economic Census of the United States, Selected Sectors: Sales, Value of
Shipments, or Revenue Size of Firms for the U.S.: 2017, Table ID: EC1700SIZEREVFIRM, NAICS Code 517919,
https://data.census.gov/cedsci/table?y=2017&n=517919&tid=ECNSIZE2017.EC1700SIZEREVFIRM&hidePrevie

w=false.

8 Jd. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard. We also note that according to the U.S. Census Bureau glossary, the terms receipts and
revenues are used interchangeably, see https://www.census.gov/glossary/#term_ReceiptsRevenueServices.

87 Based on a FCC Antenna Structure Registration, Advanced Search on March 6, 2025,
https://wireless2.fcc.gov/UlsApp/AsrSearch/asrAdvancedSearch.jsp. Search parameters: Specify Your Search:
Registration Status: “Constructed”; and “All Matches.” We note that the number of towers do not equate to the
number of licensees and non-licensee tower owners. A licensee or non-licensee tower owner can have one or more
towers.
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Constructed” status.®® These figures include both towers registered to licensees and towers registered to
non-licensee tower owners. The Commission does not keep information from which we can easily
determine how many of these towers are registered to non-licensees or how many non-licensees have
registered towers. Regarding towers that do not require ASR registration, we do not collect information as
to the number of such towers in use and therefore cannot estimate the number of tower owners that would
be subject to the rules on which we seek comment. Moreover, the SBA has not developed a size standard
for small businesses in the category “Tower Owners.” Therefore, we are unable to determine the number
of non-licensee tower owners that are small entities. We believe, however, that when all entities owning
10 or fewer towers and leasing space for collocation are included, non-licensee tower owners number in
the thousands. In addition, there may be other non-licensee owners of other wireless infrastructure,
including Distributed Antenna Systems (DAS) and small cells that might be affected by the measures on
which we seek comment. We do not have any basis for estimating the number of such non-licensee
owners that are small entities.

35. The closest applicable SBA category is All Other Telecommunications,® and the
appropriate size standard consists of all such firms with gross annual receipts of $35 million or less.” For
this category, U.S. Census Bureau data for 2012 show that there were 1,442 firms that operated for the
entire year.”’ Of these firms, a total of 1,400 had gross annual receipts of less than $25 million and 15
firms had annual receipts of $25 million to $49, 999,999.% Thus, under this SBA size standard a majority
of the firms potentially affected by our action can be considered small.

36. Personal Radio Services. Personal radio services provide short-range, low-power radio
for personal communications, radio signaling, and business communications not provided for in other
services. Personal radio services include services operating in spectrum licensed under part 95 of our
rules.?”?> These services include Citizen Band Radio Service, General Mobile Radio Service, Radio
Control Radio Service, Family Radio Service, Wireless Medical Telemetry Service, Medical Implant
Communications Service, Low Power Radio Service, and Multi-Use Radio Service.®* There are a variety
of methods used to license the spectrum in these rule parts, from licensing by rule, to conditioning
operation on successful completion of a required test, to site-based licensing, to geographic area licensing.
All such services utilize are wireless frequencies, therefore we apply the industry definition of Wireless

88 Based on a FCC Antenna Structure Registration, Advanced Search on March 6, 2025,
https://wireless2.fcc.gov/UlsApp/AsrSearch/asrAdvancedSearch.jsp. Search parameters: Specify Your Search:
Registration Status: “Granted, Not Constructed”; and “All Matches.” We note that the number of towers do not
equate to the number of licensees and non-licensee tower owners. A licensee or non-licensee tower owner can have
one or more towers.

8 See U.S. Census Bureau, 2017 NAICS Definition, “517919 All Other Telecommunications,”
https://www.census.gov/naics/?input=517919&year=2017&details=517919.

% See 13 CFR § 121.201, NAICS Code 517919.

91 See U.S. Census Bureau, 2012 Economic Census of the United States, Table ID: EC1251SSSZ4, Information:
Subject Series - Estab and Firm Size: Receipts Size of Firms for the U.S.: 2012, NAICS Code 517919,
https://data.census.gov/cedsci/table?text=EC1251SSSZ4&n=517919&tid=ECNSIZE2012.EC1251SSSZ4&hidePrev
iew=false.

%2 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

% 47 CFR pt. 90.

% The Citizens Band Radio Service, General Mobile Radio Service, Radio Control Radio Service, Family Radio
Service, Wireless Medical Telemetry Service, Medical Implant Communications Service, Low Power Radio
Service, and Multi-Use Radio Service are governed by subpart D, subpart A, subpart C, subpart B, subpart H,
subpart I, subpart G, and subpart J, respectively, of part 95 of the Commission’s rules. See generally 47 CFR pt. 95.
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Telecommunications Carriers (except Satellite).”> The SBA small business size standard for this industry
classifies firms employing 1,500 or fewer persons as small.”® U.S. Census Bureau data for 2017 show
that there were 2,893 firms in this industry that operated for the entire year.”” Of this number, 2,837 firms
employed fewer than 250 employees.”® Thus, under the SBA size standard, the Commission estimates
that the majority of firms in this industry can be considered small. We note however, that many of the
licensees in this category are individuals and not small entities. In addition, due to the mostly unlicensed
and shared nature of the spectrum utilized in many of these services, the Commission lacks direct
information upon which to base an estimation of the number of small entities that may be affected by our
actions in this proceeding.

37. Private Land Mobile Radio Licensees — 900 MHz Band (PLMR — 900 MHz Band).
Private land mobile radio (PLMR) systems serve an essential role in a vast range of industrial, business,
land transportation, and public safety activities. Companies of all sizes operating in all U.S. business
categories use these radios. The 900 MHz band (896-901/935-940 MHz) is designated for narrowband
PLMR communications by Business/Industrial/Land Transportation (B/ILT) licensees and for Specialized
Mobile Radio (SMR) providers, with deployed systems primarily used for two-way communication by
land transportation, utility, manufacturing, and petrochemical companies. Only B/ILT and SMR licensees
are eligible to operate in the 900 MHz band. Wireless Telecommunications Carriers (except Satellite)® is
the closest industry with a SBA small business size standard applicable to these services. The SBA small
size standard for this industry classifies a business as small if it has 1,500 or fewer employees.!? U.S.
Census Bureau data for 2017 show that there were 2,893 firms that operated in this industry for the entire
year.'?! Of this number, 2,837 firms employed fewer than 250 employees.!®> Thus under the SBA size
standard, the Commission estimates licensees in this can be considered small.

38. Based on Commission data, as of December 14, 2021, there were 2,716 active licenses
(714 B/ILT and 2,002 SMR licenses) in the 900 MHz band (896-901/935-940 MHz).'® The

9 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

% See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

7 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie

w=false. Currently, the 2022 Economic Census data is not available.

% Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

9 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

100 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

101 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,

https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie
w=false. At this time, the 2022 Economic Census data is not available.

102 4. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

103 Based on a FCC Universal Licensing System search on December 14, 2021,
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service = GI, GR, GU, YD, YS, YU (B/ILT Codes = GI, GU, YU and
SMR Codes = GR, YD, YS); Authorization Type = All; Status = Active. We note that the number of active licenses
does not equate to the number of licensees. A licensee can have one or more licenses.
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Commission’s small business size standards with respect to PLMR licenses in the 900 MHz band involve
eligibility for bidding credits and installment payments in the auction of licenses for these services. For
the auction of 900 MHz SMR licenses, the Commission defined a “small business” as an entity with
average annual gross revenues of $15 million or less in the three preceding calendar years and a “very
small business”, as an entity with average gross revenues that are not more than $3 million for the
preceding three years.!* Pursuant to these definitions, approximately 59 winning bidders claiming small
business credits won approximately 263 licenses!® and 3 winning bidders claiming small business credits
won approximately 7 licenses.!” None of the winning bidders claiming a small business status
classification in these 900 MHz band PLMR license auctions had an active license as of December
2021.17

39. In frequency bands where licenses were subject to auction, the Commission notes that as
a general matter, the number of winning bidders that qualify as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently in service. Further, the
Commission does not generally track subsequent business size unless, in the context of assignments or
transfers, unjust enrichment issues are implicated. Additionally, since the Commission does not collect
data on the number of employees for licensees providing these services, at this time we are not able to
estimate the number of licensees with active licenses that would qualify as small under the SBA’s small
business size standard. Nevertheless, the Commission believes that a majority of B/ILT and SMT PLMR
— 900 MHz band licenses are held by small entities.

40. Public Safety Radio Licensees. As a general matter, Public Safety Radio Pool licensees
include police, fire, local government, forestry conservation, highway maintenance, and emergency
medical services.!® Because of the vast array of public safety licensees, the Commission has not
developed a small business size standard specifically applicable to public safety licensees. Wireless
Telecommunications Carriers (except Satellite)!” is the closest industry with an SBA small business size

104 See 47 CFR § 90.814(b)(1)—(2).

105 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 7: 900 MHz
Specialized Mobile Radio Service, Summary, Spreadsheets, All Markets,
https://www.fcc.gov/sites/default/files/wireless/auctions/07/charts/7markets.xls.

106 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 55: 900 MHz
Specialized Mobile Radio Service, Summary, Closing Charts, License by Bidder,
https://www.fcc.gov/sites/default/files/wireless/auctions/55/charts/55¢ls2.pdf.

197 Based on a FCC Universal Licensing System search on December 14, 2021,
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service = YD, YS; Authorization Type = All; Status = Active. We note
that the number of active licenses does not equate to the number of licensees. A licensee can have one or more
licenses.

108 See 47 CFR §§ 90.1-90.22. Police licensees serve state, county, and municipal enforcement through telephony
(voice), telegraphy (code), and teletype and facsimile (printed material). Fire licensees are comprised of private
volunteer or professional fire companies, as well as units under governmental control. Public Safety Radio Pool
licensees also include state, county, or municipal entities that use radio for official purposes. State departments of
conservation and private forest organizations comprise forestry service licensees that set up communications
networks among fire lookout towers and ground crews. State and local governments are highway maintenance
licensees that provide emergency and routine communications to aid other public safety services to keep main roads
safe for vehicular traffic. Emergency medical licensees use these channels for emergency medical service
communications related to the delivery of emergency medical treatment. Additional licensees include medical
services, rescue organizations, veterinarians, persons with disabilities, disaster relief organizations, school buses,
beach patrols, establishments in isolated areas, communications standby facilities, and emergency repair of public
communications facilities.

109 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.
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standard applicable to these services. The SBA small business size standard for this industry classifies a
business as small if it has 1,500 or fewer employees.!!® U.S. Census Bureau data for 2017 show that there
were 2,893 firms that operated in this industry for the entire year.!'! Of this number, 2,837 firms
employed fewer than 250 employees.!'? Thus under the SBA size standard, the Commission estimates
that a majority of licensees in this industry can be considered small.

41. With respect to local governments, in particular, since many governmental entities
comprise the licensees for these services, we include under public safety services the number of
government entities affected. According to Commission records as of December 2021, there were
approximately 127,019 active licenses within these services.!® Included in this number were 3,577 active
licenses in the Public Safety 4.9 GHz band.!"* Since the Commission does not collect data on the number
of employees for licensees providing these services, at this time we are therefore not able to estimate the
number of licensees with active licenses that would qualify as small under the SBA’s small business size
standard.

42, Broadband Radio Service and Educational Broadband Service. Broadband Radio
Service systems, previously referred to as Multipoint Distribution Service (MDS) and Multichannel
Multipoint Distribution Service (MMDS) systems, and “wireless cable,”!! transmit video programming
to subscribers and provide two-way high speed data operations using the microwave frequencies of the
Broadband Radio Service (BRS) and Educational Broadband Service (EBS) (previously referred to as the
Instructional Television Fixed Service (ITFS)).!'¢ Wireless cable operators that use spectrum in the BRS
often supplemented with leased channels from the EBS, provide a competitive alternative to wired cable
and other multichannel video programming distributors. Wireless cable programming to subscribers
resembles cable television, but instead of coaxial cable, wireless cable uses microwave channels.!'!”

110 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

1 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie

w=false. At this time, the 2022 Economic Census data is not available.

12 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

113 Based on an FCC Universal Licensing System search on December 13, 2021.
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s),” Radio Service = GE, GF, GP, PA, PW, YE, YF, YP, YW; Authorization Type
= All; Status = Active. We note that the number of active licenses does not equate to the number of licensees. A
licensee can have one or more licenses.

114 Based on an FCC Universal Licensing System search on December 13, 2021.

https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s),” Radio Service = PA; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.

115 The use of the term “wireless cable” does not imply that it constitutes cable television for statutory or regulatory
purposes.

116 See 47 CFR § 27.4; see also Amendment of Parts 21 and 74 of the Commission’s Rules with Regard to Filing
Procedures in the Multipoint Distribution Service and in the Instructional Television Fixed Service and
Implementation of Section 309(j) of the Communications Act—Competitive Bidding, Report and Order, 10 FCC Rcd
9589, 9593, para. 7 (1995).

17 Generally, a wireless cable system may be described as a microwave station transmitting on a combination of

BRS and EBS channels to numerous receivers with antennas, such as single-family residences, apartment

complexes, hotels, educational institutions, business entities and governmental offices. The range of the transmission
(continued....)
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43, In light of the use of wireless frequencies by BRS and EBS services, the closest industry
with a SBA small business size standard applicable to these services is Wireless Telecommunications
Carriers (except Satellite).!'® The SBA small business size standard for this industry classifies a business
as small if it has 1,500 or fewer employees.!" U.S. Census Bureau data for 2017 show that there were
2,893 firms that operated in this industry for the entire year.'® Of this number, 2,837 firms employed
fewer than 250 employees.!?! Thus under the SBA size standard, the Commission estimates that a
majority of licensees in this industry can be considered small.

44. According to Commission data as of December 2021, there were approximately 5,869
active BRS and EBS licenses.!?? The Commission’s small business size standards with respect to BRS
involves eligibility for bidding credits and installment payments in the auction of licenses for these
services. For the auction of BRS licenses, the Commission adopted criteria for three groups of small
businesses. A very small business is an entity that, together with its affiliates and controlling interests,
has average annual gross revenues exceed $3 million and did not exceed $15 million for the preceding
three years, a small business is an entity that, together with its affiliates and controlling interests, has
average gross revenues exceed $15 million and did not exceed $40 million for the preceding three years,
and an entrepreneur is an entity that, together with its affiliates and controlling interests, has average gross
revenues not exceeding $3 million for the preceding three years.'?* Of the ten winning bidders for BRS
licenses, two bidders claiming the small business status won 4 licenses, one bidder claiming the very
small business status won three licenses and two bidders claiming entrepreneur status won six licenses. !
One of the winning bidders claiming a small business status classification in the BRS license auction has
an active licenses as of December 2021.!%

45. The Commission’s small business size standards for EBS define a small business as an
entity that, together with its affiliates, its controlling interests and the affiliates of its controlling interests,

(Continued from previous page)
depends upon the transmitter power, the type of receiving antenna and the existence of a line-of-sight path between
the transmitter or signal booster and the receiving antenna.

118 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

119 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

120 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie

w=false. At this time, the 2022 Economic Census data is not available.

121 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

122 Based on a FCC Universal Licensing System search on December 10, 2021,
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service =BR, ED; Authorization Type = All; Status = Active. We note
that the number of active licenses does not equate to the number of licensees. A licensee can have one or more
licenses.

123 See 47 CFR § 27.1218(a).

124 See Federal Communications Commission, Economics and Analytics, Auctions, Auction 86: Broadband Radio
Service, Summary, Reports, All Bidders,
https://www.fcc.gov/sites/default/files/wireless/auctions/86/charts/86bidder.xls.

125 Based on a FCC Universal Licensing System search on December 10, 2021,
https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service =BR; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.
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has average gross revenues that are not more than $55 million for the preceding five (5) years, and a very
small business is an entity that, together with its affiliates, its controlling interests and the affiliates of its
controlling interests, has average gross revenues that are not more than $20 million for the preceding five
(5) years.'? In frequency bands where licenses were subject to auction, the Commission notes that as a
general matter, the number of winning bidders that qualify as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently in service. Further, the
Commission does not generally track subsequent business size unless, in the context of assignments or
transfers, unjust enrichment issues are implicated. Additionally, since the Commission does not collect
data on the number of employees for licensees providing these services, at this time we are not able to
estimate the number of licensees with active licenses that would qualify as small under the SBA’s small
business size standard.

46. Broadband Personal Communications Service. The broadband personal communications
services (PCS) spectrum encompasses services in the 1850-1910 and 1930-1990 MHz bands.!?” The
closest industry with a SBA small business size standard applicable to these services is Wireless
Telecommunications Carriers (except Satellite).'” The SBA small business size standard for this industry
classifies a business as small if it has 1,500 or fewer employees.'?® U.S. Census Bureau data for 2017
show that there were 2,893 firms that operated in this industry for the entire year.!*° Of this number,
2,837 firms employed fewer than 250 employees."*! Thus under the SBA size standard, the Commission
estimates that a majority of licensees in this industry can be considered small.

47. Based on Commission data as of November 2021, there were approximately 5,060 active
licenses in the Broadband PCS service.'*? The Commission’s small business size standards with respect
to Broadband PCS involve eligibility for bidding credits and installment payments in the auction of
licenses for these services. In auctions for these licenses, the Commission defined “small business” as an
entity that, together with its affiliates and controlling interests, has average gross revenues not exceeding
$40 million for the preceding three years, and a “very small business” as an entity that, together with its
affiliates and controlling interests, has had average annual gross revenues not exceeding $15 million for
the preceding three years.!** Winning bidders claiming small business credits won Broadband PCS
licenses in C, D, E, and F Blocks. 3

126 See 47 CFR § 27.1219(a).
127 See 47 CFR § 24.200.

128 See U.S. Census Bureau, 2017 NAICS Definition, “517312 Wireless Telecommunications Carriers (except
Satellite),” https://www.census.gov/naics/?input=517312&year=2017&details=517312.

129 See 13 CFR § 121.201, NAICS Code 517312 (as of 10/1/22, NAICS Code 517112).

130 See U.S. Census Bureau, 2017 Economic Census of the United States, Employment Size of Firms for the U.S.:
2017, Table ID: EC1700SIZEEMPFIRM, NAICS Code 517312,
https://data.census.gov/cedsci/table?y=2017&n=517312&tid=ECNSIZE2017.EC1700SIZEEMPFIRM&hidePrevie
w=false. At this time, the 2022 Economic Census data is not available.

131 Jd. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard.

132 Based on a FCC Universal Licensing System search on November 16, 2021,

https://wireless2.fcc.gov/UlsApp/UlsSearch/searchAdvanced.jsp. Search parameters: Service Group = All, “Match
only the following radio service(s)”, Radio Service = CW; Authorization Type = All; Status = Active. We note that
the number of active licenses does not equate to the number of licensees. A licensee can have one or more licenses.

133 See 47 CFR § 24.720(b).

134 See Federal Communications Commission, Office of Economics and Analytics, Auctions, Auctions 4, 5, 10, 11,
22, 35,58, 71 and 78, https://www.fcc.gov/auctions.
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48. In frequency bands where licenses were subject to auction, the Commission notes that as
a general matter, the number of winning bidders that qualify as small businesses at the close of an auction
does not necessarily represent the number of small businesses currently in service. Further, the
Commission does not generally track subsequent business size unless, in the context of assignments or
transfers, unjust enrichment issues are implicated. Additionally, since the Commission does not collect
data on the number of employees for licensees providing these, at this time we are not able to estimate the
number of licensees with active licenses that would qualify as small under the SBA’s small business size
standard.

49. All Other Telecommunications. This industry is comprised of establishments primarily
engaged in providing specialized telecommunications services, such as satellite tracking, communications
telemetry, and radar station operation.'?* This industry also includes establishments primarily engaged in
providing satellite terminal stations and associated facilities connected with one or more terrestrial
systems and capable of transmitting telecommunications to, and receiving telecommunications from,
satellite systems.!3¢ Providers of Internet services (e.g. dial-up ISPs) or Voice over Internet Protocol
(VoIP) services, via client-supplied telecommunications connections are also included in this industry.'*’
The SBA small business size standard for this industry classifies firms with annual receipts of $40 million
or less as small.!*® U.S. Census Bureau data for 2017 show that there were 1,079 firms in this industry
that operated for the entire year.'* Of those firms, 1,039 had revenue of less than $25 million.!** Based
on this data, the Commission estimates that the majority of “All Other Telecommunications” firms can be
considered small.

D. Description of Economic Impact and Projected Reporting, Recordkeeping, and
Other Compliance Requirements for Small Entities

50. The RFA directs agencies to describe the economic impact of proposed rules on small
entities, as well as projected reporting, recordkeeping and other compliance requirements, including an
estimate of the classes of small entities which will be subject to the requirement and the type of
professional skills necessary for preparation of the report or record.'!

51. The Commission anticipates that any rule changes that result from the Notice will meet
the Commission’s objective of providing certainty for all applicants that are small entities. The Notice
seeks comment on ways that the Commission can streamline the environmental review process, prioritize
efficiency and certainty and expedite the process for all applicants seeking environmental approval of
pending construction projects. While these types of changes will reduce economic impact and regulatory
burden for all applicants, we expect that small entity applicants, who typically lack the both the financial

135 See U.S. Census Bureau, 2017 NAICS Definition, “517919 All Other Telecommunications,”
https://www.census.gov/naics/?input=517919&year=2017&details=517919.

136 14
137 14,
138 See 13 CFR § 121.201, NAICS Code 517919 (as of 10/1/22, NAICS Code 517810).

139 See U.S. Census Bureau, 2017 Economic Census of the United States, Selected Sectors: Sales, Value of
Shipments, or Revenue Size of Firms for the U.S.: 2017, Table ID: EC1700SIZEREVFIRM, NAICS Code 517919,
https://data.census.gov/cedsci/table?y=2017&n=517919&tid=ECNSIZE2017.EC1700SIZEREVFIRM&hidePrevie
w=false. At this time, the 2022 Economic Census data is not available.

140 Id. The available U.S. Census Bureau data does not provide a more precise estimate of the number of firms that
meet the SBA size standard. We also note that according to the U.S. Census Bureau glossary, the terms receipts and
revenues are used interchangeably, see https://www.census.gov/glossary/#term ReceiptsRevenueServices.

1415 U.S.C. § 603(b)(4).
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and stafting resources of their larger counterparts, will particularly benefit from any rules changes, if
adopted.

52. Along these lines, the Notice asks if the Commission has substantial federal control and
responsibility over the construction of certain communications towers, such as towers deployed pursuant
to geographic area licenses, to determine whether those towers qualify as Commission MFAs under the
amended NEPA. If the Commission determines that it does not have substantial federal control and
responsibility over these types of projects, then this finding would apply equally to small entities as well
as all other applicants. Such a finding could mean that these types of construction projects would not
need to undergo environmental processing before construction could begin, thereby creating a cost
savings. Along these same lines, the Notice asks what the Commission responsibilities are under the
NHPA if the Commission determines that these types of projects are not considered to be MFAs as
defined by NEPA. Depending on the Commission’s decision, these types of changes would reduce
economic impact and record keeping requirements for small entity applicants, as well as all applicants.

53. Further, the Commission seeks comment on other methods that might reduce economic
burden and record keeping, including making changes to the Commission’s environmental notice rules
that stem from the requirement that certain towers must be registered in the Commission’s Antenna
Structure Registration (ASR) database. The Commission seeks comment on whether to amend its
categorical exclusion (CE) regulation, including on whether to categorically exclude additional categories
of Commission actions, and on whether to amend the list of extraordinary circumstances. The
Commission also seeks comment on reorganizing the framework of its environmental rules to list specific
MFAs that would be categorically excluded in place of the Commission’s current approach of applying a
broad CE. The Notice also seeks comment on whether and how it should implement NEPA procedures
for designating a lead agency in its rules, whether and how to amend its rules excepting proposed MFAs
from environmental processing when the Commission is not the lead agency, and on how the
Commission should document the designation of another agency as lead agency. If the Commission
adopts these types of changes, these changes could further reduce economic and regulatory burden.

54, At this time, the Commission cannot quantify the potential cost savings of any rules
changes discussed in the Notice, should they be adopted. As part of our invitation for comment by
interested parties, we request that any small entities participating in the comment process discuss any
benefits or drawbacks associated with the proposed approaches, and provide information on their current
costs of compliance with the Commission’s existing rules. We expect the information we receive in
comments to help the Commission identify and evaluate relevant matters for small entities, including
compliance costs, and identify other burdens that may result from the matters raised in the Notice.

E. Discussion of Significant Alternatives Considered That Minimize the Significant
Economic Impact on Small Entities

55. The RFA directs agencies to provide a description of any significant alternatives to the
proposed rules that would accomplish the stated objectives of applicable statutes, and minimize any
significant economic impact on small entities.'*> The discussion is required to include alternatives such
as: “(1) the establishment of differing compliance or reporting requirements or timetables that take into
account the resources available to small entities; (2) the clarification, consolidation, or simplification of
compliance and reporting requirements under the rules for such small entities; (3) the use of performance
rather than design standards; and (4) an exemption from coverage of the rule, or any part thereof, for such
small entities. '

56. The Notice seeks comment on ways the Commission could refine its environmental
processing rules that will reduce economic impact and regulatory burden on small and other applicants.

142 14§ 603(c).
193 1d. § 603(c)(1)—(4).

61



Federal Communications Commission FCC CIRC2508-01

In this regard, the Notice seeks comment on different approaches or alternatives that the Commission
might take to complying with the revised NEPA requirements. For instance, the Commission is
considering the application of its environmental processing rules in the geographic licensing context. In
the Notice, we consider whether the start and end dates for the one-year EA submission deadline should
be modified in a way that would assist small entities. The Commission is also evaluating whether to
broaden its CE regulation to include more Commission actions and if it should establish a process to
adopt another agency’s CEs. Further, the Notice specifically asks if the Commission should change its
rules for a project sponsor-prepared EA to help expedite environmental processing time and reduce costs
and burdens for project sponsors, including those that are small entities.

57. The Commission will decide what actions it should take based on the record that it
receives on the Notice. Part of the decisional process will include evaluating the impact of these decisions
on small entities and what alternatives it might adopt to lessen significant economic impact and regulatory
burden on small entities while complying with the amendments to NEPA.

58. The Commission will fully consider the economic impact on small entities as it evaluates
the comments filed in response to the Nofice, including comments related to costs and benefits.
Alternative proposals and approaches from commenters will further develop the record and could help the
Commission further minimize the economic impact on small entities. The Commission’s evaluation of
the comments filed in this proceeding will shape the final conclusions it reaches, the final alternatives it
considers, and the actions it ultimately takes to minimize any significant economic impact that may occur
on small entities from the final rules.

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules
59. None.
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