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FCC FACT SHEET"
Modernizing Suspension and Debarment Rules
Report and Order, Direct Final Rule, and Further Notice of Proposed Rulemaking —
Docket No. GN 19-309

Background: The Report and Order would adopt rules allowing the Commission to promptly and
efficiently exclude or otherwise limit bad actors’ participation in Congressionally-mandated funding
programs, such as the Universal Service Fund (USF) and the Telecommunications Relay Services (TRS)
program. These programs provide significant funding to close the digital divide and ensure that all
Americans have access to communications services. The Direct Final Rule adopts minor rule changes to
make rules current. The accompanying Further Notice of Proposed Rulemaking proposes to update
relevant Commission forms to include a certification that participants have read and complied with the
Commission’s rules. This action follows a Notice of Proposed Rulemaking which sought to align our
processes with other agencies, incorporate current fraud prevention best practices, and, ultimately,
distribute funds responsibly.

What the Report and Order Would Do:

e Promotes consistency and efficiency by adopting the government-wide Office of Management
and Budget Guidelines and supplemental rules tailored to the Commission’s programs;

e Applies rules to additional FCC programs, including the TRS program and the National Deaf-
Blind Equipment Distribution Program, in addition to the USF programs;

e Permits the Commission to consider a wider range of underlying conduct to remove program
participants, such as violations of rules and regulations, as well as any other cause of so serious or
compelling a nature that it affects a participant’s present responsibility;

e Allows the Commission to quickly remove a bad actor from agency programs when warranted,
rather than allowing them to continue receiving funds;

e Promotes transparency among program participants, by requiring early disclosure of prior
misconduct and limiting participation by bad actors further down the supply chain; and

e Allows for flexible remedies by adopting an FCC-specific Limited Denial of Participation
proceeding so that the Commission may address instances of less egregious misconduct.

What the Direct Final Rule Would Do:

e Adopts minor rule changes to account for revisions to the OMB Guidelines for which prior notice
and comment are unnecessary.

What the Further Notice of Proposed Rulemaking Would Do:

e Proposes to update certain Commission forms to include an additional certification.

e Seeks comment on additional safeguards, including a governmentwide mandatory reporting
requirement, to enhance accountability and promote greater policing in Commission programs.

*This document is being released as part of a “permit-but-disclose” proceeding. Any presentations or views on the
subject expressed to the Commission or its staff, including by email, must be filed in GN Docket No. 19-309, which
may be accessed via the Electronic Comment Filing System (https://www.fcc.gov/ecfs). Before filing, participants
should familiarize themselves with the Commission’s ex parte rules, including the general prohibition on
presentations (written and oral) on matters listed on the Sunshine Agenda, which is typically released a week prior to
the Commission’s meeting. See 47 CFR § 1.1200 et seq.
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e Proposes applying the suspension and debarment framework to the Supply Chain Reimbursement
Program, as well as to any future USF support mechanisms—including new models of High-Cost
or pilot programs—or modernized forms of TRS.
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L. INTRODUCTION

1. The Federal Communications Commission (FCC or Commission) administers several
congressionally-mandated programs, such as the Universal Service Fund (USF) and the
Telecommunications Relay Services (TRS) program, that provide significant funding to close the digital
divide and ensure that all Americans have access to communications services. In administering these
important programs, it is incumbent upon the Commission to be a good steward of these funds, which are
ultimately paid for by the American people. We must ensure that these limited dollars serve their
intended purposes. Waste, fraud, and abuse frustrate the Commission’s goals and undermines public trust
in these programs. Bad actors who would seek to enrich themselves by siphoning these critical resources
away from connecting rural households and businesses, schools and libraries, rural healthcare providers,
low-income households, and people with disabilities have no place in these programs. As such, in this
Report and Order, Direct Final Rule, and Further Notice of Proposed Rulemaking, we adopt additional,
critical tools which will allow us to promptly and efficiently take action to exclude or otherwise limit bad
actors’ participation in these programs. These changes, which received widespread support in the record,
will align our processes with other agencies, incorporate current fraud prevention best practices, and,
ultimately, distribute funds more responsibly.

2. Specifically, in the Report and Order, we:

o Adopt the Office of Management and Budget (OMB) Guidelines on Governmentwide Debarment
and Suspension (Nonprocurement) (Guidelines) together with supplemental FCC-specific rules
tailored to programs that the Commission administers, largely in line with the Commission’s
proposals;
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e Apply these requirements to additional FCC programs beyond the USF programs,' to include the
TRS program,? the National Deaf-Blind Equipment Distribution Program (NDBEDP), and other
programs (collectively, Covered Programs);?

e Allow consideration of a wide range of misconduct to trigger these remedies, including a catch-
all for “[a]ny other cause of so serious or compelling a nature that it affects [the party’s] present
responsibility,” in accord with the Guidelines;

e Identify causes tailored to FCC programs such as violations of program-specific rules that affect
program integrity;

e Cover a broader range of persons, including corporate entities and their principals, such as
owners, officers, directors, or other persons with management or supervisory responsibilities, that
are engaged in problematic underlying conduct, and permit imputation of conduct, to promote
increased accountability;

e Increase tools permitting the Commission to act quickly, with the ability to initiate suspension

! For purposes of this Report and Order, the term “USF Programs” means programs supported through the universal
service mechanisms authorized in section 254 of the Communications Act of 1934, as amended (the Act). See 47
U.S.C. § 254. These programs include the Lifeline program for low-income consumers, the E-Rate program relating
to schools and libraries (including the Cybersecurity Pilot Program), the Rural Health Care (RHC) program, and the
High-Cost programs. For purposes of this Report and Order, High-Cost programs include those set out in the
definition of “High-cost support” at section 54.5 of the Commission’s rules. Currently, these programs provide
universal service support for rural, insular, and high cost areas, as set forth in part 54, subpts. A, B, C, D, J, K, L, M,
and O of the Commission’s rules, including Frozen High Cost Support, High Cost Loop Support (HCLS), the Rural
Digital Opportunity Fund, the Connect America Fund (CAF) Phase II and the CAF Phase II Auction support, the 5-
G Fund, the Alaska Plan Support, the Alternative-Connect America Cost Model Support (A-CAM), the Alternative
Connect America Cost Model II Support, the Rural Broadband Experiments, the Bringing Puerto Rico Together
Mobile and Fixed Support, the Connect USVI Mobile Support and CAF Fixed Support, the CAF ICC, the CAF
Broadband Loop Support (CAF BLS), the Safety Valve Support, the CAF Fixed Support, Enhanced A-CAM
Support, and the Alaska Connect Fund.

2 For purposes of this Report and Order, the term “TRS program” means all forms of TRS described in part 64,
subpt. F, of the Commission’s rules, including without limitation TTY-based relay service, speech-to-speech relay
service, Internet Protocol (IP) relay service, captioned telephone services, IP captioned telephone service, and video
relay service. See 47 CFR § 64.601 ef seq. (Telecommunications Relay Services). TRS enables an individual who
is deaf, hard of hearing, deaf-blind, or who has a speech disability to communicate by telephone or other device
through the telephone system. See 47 U.S.C. § 225(a)(3). TRS is provided in a variety of ways. Currently,
interstate TRS calls and all Internet Protocol (IP) based TRS calls, both intrastate and interstate, are supported by the
TRS Fund. See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing
and Speech Disabilities, CG Docket No. 03-123, Declaratory Ruling, 22 FCC Rcd 379 (2007); Telecommunications
Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities; Structure and
Practices of the Video Relay Service Program; Misuse of Internet Protocol Relay Service, CG Docket Nos. 03-123,
10-51, 12-38, Report and Order, 37 FCC Red 8037 (2022).

3 See 47 CFR §§ 64.6201-64.6219 (National Deaf-Blind Equipment Distribution Program). The NDBEDP provides
equipment needed to make telecommunications, advanced communications, and the Internet accessible to low-
income individuals who are deaf-blind. See Implementation of the Twenty-First Century Communications and
Video Accessibility Act of 2010, Section 105, Relay Services for Deaf-Blind Individuals, CG Docket No. 10-210,
Report and Order, 31 FCC Red 9178 (2016). The NDBEDP is supported by the TRS Fund, but for purposes of this
Report and Order, we refer to the TRS program and the NDBEDP separately because they are certified and operated
differently.

42 CFR § 180.800(d). The procurement suspension and debarment rules contain similar provisions regarding
“business integrity” and other causes of so “serious or compelling a nature that it affects the present responsibility of
a Government contractor or subcontractor.” See 48 CFR §§ 9.406-2, 9.407-2.
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and debarment upon sufficient evidence of wrongdoing, rather than allowing a bad actor to
continue receiving funds for years while awaiting a criminal conviction or civil judgment; and

e Prohibit any suspended or debarred persons from serving on any of the Commission’s advisory
committees, task forces, or comparable groups;’

e Promote transparency and due diligence among program participants, by requiring any prior
misconduct to be revealed up front, and by instituting safeguards to curtail inadvertent
participation by unscrupulous actors farther down the supply chain; and

e Maintain flexibility to tailor remedies appropriately by adopting an alternative remedy, a Limited
Denial of Participation (LDP)—an FCC-specific alternative to governmentwide suspension and
debarment that would allow the Commission to fashion appropriate remedies in instances of less
egregious or isolated misconduct, and would limit participation only in FCC programs.

3. In the Direct Final Rule, we adopt additional rule changes to account for a few
governmentwide revisions to the OMB Guidelines since 2019. Due to the minor nature of these
revisions, we believe prior notice and comment are unnecessary to enact the OMB Guidelines in their
current form, but we elect to provide an opportunity for input on that assessment.

4. In the Further Notice of Proposed Rulemaking, we propose to update existing
information collection mechanisms for affected programs to include a new certification that applicable
program participants have read and complied with the rules we adopt in the Report and Order. We also
seek comment on additional safeguards to enhance accountability.

I1. BACKGROUND

5. The Commission’s 2019 Notice of Proposed Rulemaking (NPRM)® proposed to adopt the
OMB Guidelines on Governmentwide Debarment and Suspension (Nonprocurement) (Guidelines).” The

5 Both the ACP and the ACP Outreach Grant Program have lapsed, and the FCC does not presently administer any
grant programs. The ACP and ACP Outreach Grant Program were established by the Infrastructure Investment and
Jobs Act, Pub. L. No. 117-58, div. F, tit. V, div. J, tit. IV, 135 Stat. 429, 1230-46, 1382 (2021). The Commission
previously determined that both programs should be subject to suspension and debarment rules under the Guidelines
if or when adopted in order to more effectively protect the Commission’s programs from waste, fraud and abuse.
See Affordable Connectivity Program,; Emergency Broadband Benefit Program, WC Docket Nos. 21-450, 20-445,
Report and Order and Further Notice of Proposed Rulemaking, 37 FCC Rcd 484 (2022); Affordable Connectivity
Program, WC Docket No. 21-450, Second Report and Order, 37 FCC Rcd 9928 (2022). This rationale continues to
hold given that it can take time to investigate, assess, and address misconduct and ensure compliance and we remain
obligated to investigate and remedy misconduct in connection with these programs. Furthermore, as discussed
below, at the time that the Commission set up the ACP and ACP Outreach Grant programs, it envisioned applying
new suspension and debarment rules if adopted by the Commission. We must preserve the ability to impose
appropriate consequences, including requiring excluded parties to disclose the consequences of their misconduct and
potentially help to deter additional funds flowing to those that are not responsible stewards. These programs shall
thus also be considered subject to the new rules we adopt in this Report and Order, as part of the Covered Programs,
and application of the new rules to any misconduct in these programs shall be evaluated on a case-by-case basis
using the framework we adopt herein.

® Modernizing Suspension and Debarment Rules, GN Docket No. 19-309, Notice of Proposed Rulemaking, 34 FCC
Rcd 11348, 11350-52, paras. 3-7 (2019) (NPRM).

7 See Office of Management and Budget, Guidance for Governmentwide Debarment and Suspension
(Nonprocurement), Final Rule, 71 Fed. Reg. 66431 (Nov. 15, 2006) (final guidance, codified at 2 CFR pt. 180) and
Office of Management and Budget, Interim Final Guidance, Guidance for Governmentwide Debarment and
Suspension (Nonprocurement), 70 Fed. Reg. 51863 (Aug. 31, 2005). The Guidelines implement Executive Order
12549, which authorized OMB to “issue guidelines to Executive departments and agencies . . . [and] prescribe
government-wide criteria” for suspension and debarment in nonprocurement programs. Debarment and Suspension,
Exec. Order No. 12,549, 51 Fed. Reg. 6370, 6370-71 (Feb. 18, 1986). The Guidelines also implement Debarment
(continued....)
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NPRM provided a brief history of the Commission’s current suspension and debarment rules and the
evolution of the Guidelines.® The NPRM also identified the major differences between the Commission’s
current rules and the Guidelines to inform participants in the Commission’s programs who might be
unfamiliar with the Guidelines as they formulate comments and recommendations.® Since the release of
the NPRM, high-profile investigations involving fraud in Commission programs, including USF and other
programs, have served to emphasize the importance of having more robust suspension and debarment
rules in order to safeguard public funds. '

A. The Commission’s Current Suspension and Debarment Rules

6. The Commission’s current rules that specifically address suspension and debarment apply
only to the USF programs.!' The rules are non-discretionary and require the Commission to suspend or
debar any “person”!? convicted (by plea or judgment) of, or found civilly liable for, the “attempt or
commission of criminal fraud, theft, embezzlement, forgery, bribery, falsification or destruction of
records, making false statements, receiving stolen property, making false claims, obstruction of justice
and other fraud or criminal offense arising out of activities associated with or related to” the USF
programs.!* A suspension or debarment of an entity applies to all organizational units of the entity unless
the order specifies otherwise. !4

7. Proceedings begin with a notice of suspension and proposed debarment issued by the
Commission.!® The person subject to the suspension and proposed debarment has 30 days from the

(Continued from previous page)
and Suspension, Exec. Order No. 12,689, 54 Fed. Reg. 34131 (Aug. 18, 1989), which requires reciprocity among
government agencies for exclusions across procurement and nonprocurement activities, as well as section 2455 of
the Federal Acquisition Streamlining Act of 1994. See Pub. L. No. 103-355, 108 Stat. 3243.

8 NPRM, 34 FCC Rcd at 11350-52, paras. 3-7.

9 NPRM, 34 FCC Red at 11352-54, paras. 8-13. Below, we provide an abbreviated background for context, focusing
on those areas of our legacy rules and the Guidelines that are most relevant to the substantive issues addressed in
comments. We note that 2 CFR part 180, subpart I, containing the OMB Guidelines, provides the definitions for
many terms used in this Report and Order. Those definitions will be applicable to the suspension and debarment
rules adopted by this Report and Order, except as expressly modified or supplemented herein. This is not an
exhaustive list of the differences between the Guidelines and the Commission’s rules. We strongly encourage
interested parties to review the OMB Guidelines, which can be found at 2 CFR part 180, available at
https://www.ecfr.gov.

10 See, e.g., O Link Wireless LLC, Notice of Apparent Liability for Forfeiture and Order, 38 FCC Red 4390 (2023);
Tone Communication Services, LLC, Removal Order, 39 FCC Rcd 4662 (EB 2024).

' These rules are codified in 47 CFR § 54.8. We note that a few Commission rules also mention “disqualification”
from program participation as a possible remedy for unlawful conduct or the “suspension” and “removal” of
participating providers or for “suspension” or “revocation” of certification. See 47 CFR §§ 54.1801(e), 64.606(e),
64.6207(h). While the new rules adopted in this Report and Order will govern on a prospective basis, we recognize
below that there may be some cases where suspension, debarment, or removal proceedings will continue to be
conducted under applicable legacy rules. See infra Part II.D. Because we take this approach, we preserve, with
appropriate conforming changes, our existing rules governing suspension, debarment, removal, or revocation of
certification from Commission programs. See, e.g., 47 CFR §§ 54.8, 54.1801(¢), 64.606(e)(2), 64.6207(h).

12 Section 54.8 defines a “person” as “[a]ny individual, group of individuals, corporation, partnership, association,
unit of government or legal entity, however organized.” 47 CFR § 54.8(a)(6).

1347 CFR § 54.8(c).
1447 CFR § 54.8(d).
1547 CFR § 54.8(e)(1).
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carlier of receipt of notice or publication in the Federal Register to challenge the Commission’s action. !¢
The Commission must provide the petitioner prompt notice of the final decision to debar, absent
“extraordinary circumstances,” no later than 90 days after receipt of the petitioner’s arguments.!” During
the time period that a suspension or debarment is in effect, the Commission may, on motion by the
affected party or sua sponte, reverse such a finding or limit its effect in light of extraordinary evidence. 8
The debarment runs for the period specified by Commission order, generally three years,' although the
Commission may, if it serves the public interest, initially set a longer period or later extend the debarment
period.?

B. The OMB Guidelines

8. The Guidelines establish a common framework for a governmentwide debarment and
suspension system for nonprocurement programs.?! The Guidelines generally provide for suspension or
debarment based on a range of misconduct. This range includes not only convictions of or civil
judgments for fraud or certain criminal offenses, but also violations of the requirements of public
transactions “so serious as to affect the integrity of an agency program” (including willful or repeated
violations).?? In addition, the Guidelines provide that suspension or debarment could be warranted for
“[f]ailure to pay a single substantial debt, or a number of outstanding debts . . . owed to any Federal
agency. . ..”? Finally, the Guidelines provide the discretion to suspend or debar for “[a]ny other cause of
so serious or compelling a nature that it affects [the party’s] present responsibility.”?* However, in the
case of suspensions, but not debarments, the suspending official must find that “[i)mmediate action is
necessary to protect the public interest.”?

9. Suspensions under the Guidelines have prospective but immediate effect,?® and
debarments are effective following a 30-day opportunity for a party to respond to a debarment notice and
the issuance of a final debarment order.?” Once effective, an action to suspend or debar serves to

1647 CFR § 54.8(e)(3)-(4).
1747 CFR § 54.8(e)(5).
1847 CFR § 54.8(1).

1947 CFR § 54.8(g).

2047 CFR § 54.8(g).

21 The Guidelines define “non-procurement transaction” as “any transaction, regardless of type (except procurement
contracts),” including but not limited to grants, cooperative agreements, scholarships, fellowships, contracts of
assistance, loans, loan guarantees, subsidies, insurances, payments for specified uses, and donation agreements. 2
CFR § 180.970. Suspension and debarment rules for federal procurement contracts are contained in part 9 of the
Federal Acquisition Regulation (FAR). See 48 CFR pt. 9.

222 CFR § 180.800 (listing causes for suspension or debarment); see also 2 CFR § 180.700 (the suspending officer
may impose suspension only when immediate action is necessary to protect the public interest, and that official
determines either that (1) the participant has been indicted for, or there is adequate evidence to suspect, an offense
listed in section 180.800(a); or (2) there is adequate evidence to suspect the existence of any other cause for
debarment listed in sections 180.800(b)-(d)).

232 CFR § 180.800(c)(3).

242 CFR § 180.800(d). The procurement suspension and debarment rules contain similar provisions regarding
“business integrity” and other causes of so “serious or compelling a nature that it affects the present responsibility of
a Government contractor or subcontractor.” See 48 CFR §§ 9.406-2, 9.407-2.

252 CFR § 180.700(c).
262 CFR § 180.710.
272 CFR §§ 180.805, 180.810, 180.820(a).
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automatically exclude the suspended or debarred party from new covered transactions governmentwide,
whether in procurement or nonprocurement programs or activities.?® For ongoing activities, “a participant
may continue to use the services of an excluded person as a principal” if the participant was “using the
services of that person in the transaction before the person was excluded.”?® The participant also has the
option of discontinuing the excluded person’s services and finding an alternative provider.®® Likewise,
under the Guidelines, a participant “may continue covered transactions with an excluded person if the
transactions were in existence when the agency excluded the person,” but the participant is not required to
do so.%!

10. Under the Guidelines, suspension and debarment (referred jointly herein as exclusions)
are not punitive actions,*? and are separate from civil enforcement actions (including those undertaken
under the Communications Act)* and criminal prosecutions. They are also separate from any
administrative procedures that may be used to recover debt.’* Instead, exclusion is an administrative
action taken to protect the Government’s business interests on a prospective basis.>* Federal agencies,
through their Suspending and Debarring Officials (SDO), must use balance and judgment in determining
whether suspension or debarment is appropriate in a particular matter, including when an exclusion
proceeding occurs as a result of, or at the same time as, other criminal, civil, or administrative
proceedings. In this respect, the approach in the Guidelines can enhance the remedies or tools that a
federal agency such as the Commission might use to address misconduct, while providing the federal
agency with flexibility to adopt supplemental rules tailored to its specific programs.

C. NPRM and Subsequent Developments

11. The NPRM proposed to adopt the Guidelines for several critical support programs: the
USF programs, the TRS program, and the NDBEDP.*¢ The NPRM also proposed supplemental rules that
would implement the Guidelines and clarify their application to the Commission’s programs. The NPRM
explained that the proposed supplemental rules were consistent with the Guidelines—which broadly
afford each agency flexibility to implement the Guidelines in a manner that addresses its specific needs—
and were based on the Commission’s experience in administering these programs over many years.

12. The comments received by the Commission demonstrate that there is widespread support
for us to adopt new rules that are substantially similar to those proposed in the NPRM. Indeed, there was
near consensus support for adopting updated, more flexible suspension and debarment rules based on the
Guidelines to facilitate the exclusion of bad actors who pose a threat to the integrity of our programs.

28 See 2 CFR § 180.305(a) (barring a participant from entering into a covered transaction with an excluded person
unless the Federal agency responsible for the transaction grants an exception).

22 CFR § 180.315(a).
30 1,

312 CFR § 180.310. As discussed further below in Part III.A.6, we adopt a modified approach requiring participants
to discontinue services with excluded parties.

322 CFR § 180.125(c) (“A Federal agency may not exclude a person . . . for the purposes of punishment.”).
3 See 47 U.S.C. § 501 et seq.

3% Thus, this Report and Order does not limit or otherwise impact any pre-existing statutory, regulatory or common
law tools available to the Commission or to the Government generally, other than any suspension and debarment
rules that may be expressly replaced or superseded by this Report and Order.

35 See Department of Justice, Governmentwide Debarment and Suspension (Nonprocurement) and Governmentwide
Requirements for Drug-Free Workplace, 68 Fed. Reg. 66534, 66541 (2003).

3NPRM, 34 FCC Rcd at 11348. The Commission subsequently determined and specified additional programs
should be subject to any new revised suspension and debarment rules. See supra note 5.
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Additionally, many commenters proposed concrete, thoughtful modifications or alternatives to our
proposed supplemental rules to improve their clarity, transparency, and process protections without
compromising their efficacy. And in many cases, we find that adopting commenters’ proposed changes
or clarifications will advance the public interest.

13. Since the NPRM’s release, high profile investigations and developments involving
fraudulent misconduct in FCC programs have highlighted the need for the rules proposed by the NPRM.
For example, investigations by the Commission, the U.S. Department of Justice, and the Commission’s
Office of Inspector General uncovered egregious misconduct in the Emergency Broadband Benefit (EBB)
program, Affordable Connectivity Program (ACP), and the Lifeline program, by service provider Q Link
Wireless LLC (Q Link). In January 2023, the Commission released a Notice of Apparent Liability for
Forfeiture and Order proposing a $62 million penalty against Q Link for apparent violations of EBB
rules regarding connected device reimbursement.>” The company agreed to repay EBB and ACP funds as
well as to permanently cease participation in all FCC programs.* Additionally, in October 2024, Q Link
and its owner pled guilty to criminal charges, including conspiring to commit wire fraud and to steal
government money, and also with conspiring to defraud the United States, related to Q Link’s Lifeline
participation and agreed to pay restitution to Lifeline in the amount of $109,637,057.%° In other recent
matters, the Commission took action to remove service providers Tone Communication Services LLC,*
City Communications, Inc.,*' and K20 Wireless LLC* from ACP for egregious violations of ACP rules
and extensive submissions of fraudulent reimbursement requests for fictitious subscribers.

14. Based on the NPRM, supplemental developments in related proceedings, and the record,
this Report and Order adopts the Guidelines and FCC-specific supplemental rules proposed in the NPRM
with minor modifications. Taken together, these additional tools are similar to those adopted by other
federal agencies across the government,* and they will enhance the Commission’s ability to exclude bad
actors from participation in our support programs. We also issue a Further Notice to propose adoption of

37 Q Link Wireless LLC, Notice of Apparent Liability for Forfeiture and Order, 38 FCC Rcd 4390 (2023).

38 Settlement Agreement, Federal Communications Commission, Q Link Wireless LLC, Issa Asad, and Quadrant
Holdings Group LLC (Jan. 17, 2025) (on file in EB-IHD-24-00037459).

39 United States v. Issa Asad, Case No. 24-20363-RAR, Plea Agreement as to Issa Asad, Docket No. 21, para. 7
(S.D. Fla. Oct. 15, 2024); United States v. Q Link Wireless, Case No. 24-20363-RAR, Plea Agreement as to Q Link
Wireless, Docket No. 24, para. 7 (S.D. Fla. Oct. 15, 2024); see also Press Release, DOJ, Nationwide
Telecommunications Provider and its CEO Plead Guilty to Massively Defrauding Federal Government Programs
Meant to Aid the Needy (Oct. 15, 2024), https://www.justice.gov/usao-sdfl/pr/nationwide-telecommunications-
provider-and-its-ceo-plead-guilty-massively-defrauding.

40 Tone Communication Services, LLC, Removal Order, 39 FCC Rcd 4662 (EB 2024).
41 City Communications, Inc., Removal Order, 39 FCC Rcd 4670 (EB 2024).
4 K20 Wireless LLC, Removal Order, 39 FCC Red 7054 (EB 2024).

432 CFR subtitle B. Since the release of the NPRM, the FCC’s Office of Inspector General has urged the
Commission to finalize the proposed rules “to protect itself and the entire government from fraud and misconduct by
those who constitute a business risk to federal programs and operations.” FCC Office of Inspector General, FCC's
Top Management and Performance Challenges for FY 2026, at 11,
https://www.fcc.gov/sites/default/files/FCC%26%23039%3Bs%20Top%20Management%20and%20Performance%
20Challenges%20for%20FY %202026.pdf (OIG FY 2026 Management Challenges Report). As OIG has explained,
at least 36 federal agencies have adopted and implemented the OMB model guidelines or the precursor common
rule, including other commissions and agencies of similar size and agencies that administer complex federal
programs. OIG has explained that the rules we adopt today will “allow an agency that has identified a party who
lied, cheated, stole, or performed poorly to enter a prohibition . . . against doing future business with the government
for a set period of time” and allow the FCC “to protect itself and the entire government from fraud and misconduct
by those who constitute a business risk to federal programs and operations.” Id.
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a certification requirement for all programs subject to the revised suspension and debarment rules.
III. REPORT AND ORDER

15. We hereby adopt the Guidelines and supplemental rules, as tailored below to the
Commission’s programs, to best address and prevent waste, fraud, and abuse with respect to those
programs.** Specifically, we adopt a broader and expanded range of misconduct (beyond merely criminal
and civil convictions) that can trigger Commission exclusion proceedings, and apply these remedies to the
Covered Programs. We adopt the Guidelines’ approach, again tailored to the Commission’s programs
and needs, in applying the exclusions to any participant or principal, which can include individuals, units
of government, or legal entities,* engaging in a covered transaction, and we adopt supplemental rules that
explain how these regulations will apply for different tiers of transactions between an agency and a
participant, as well as between a participant in one of the covered transactions and other parties. We
establish the position of SDO at the Commission and will subsequently appoint an SDO whose
proceedings, unless otherwise designated, will be exempt proceedings governed by section 1.1204(b) of
the Commission’s ex parte rules, which provides that ex parte presentations to or from Commission
decision-making personnel are permissible and need not be disclosed.*® The SDO will review the
misconduct, adduce additional evidence if necessary, and determine whether an exclusion remedy is
warranted.

16. We follow the Guidelines’ approach, which excludes a suspended or debarred entity or
individual from all new governmentwide nonprocurement and procurement programs, but we adopt
supplemental rules and a presumption that the SDO will exclude a suspended or debarred party from
existing transactions subject to a reasonable period for customers or end-users to transition to a new
provider. For certain situations, such as where alternate service providers are not available, the
supplemental rules will permit the SDO to consider whether it is in the public interest to grant limited
exceptions. To the extent that another government agency has excluded an entity or individual from
participating in its programs, the revised rules will generally provide for reciprocity and exclude such
entities or individuals from Commission programs. We adopt the Guidelines’ approach of imposing a
suspension period of up to 12 months and a three-year debarment period with a supplemental rule offering
the SDO the option, in appropriate cases, to require the excluded entity or individual to file a petition for
readmission rather than being automatically permitted to resume participation after the conclusion of the
exclusionary period.’

4 We have long recognized our obligation to ensure the integrity of Commission programs. See, e.g., Sandwich
Isles Communications, Inc., Waimana Enterprises, Inc., Albert S.N. Hee, File No. EB-IHD-15-00019603, Forfeiture
Order, 35 FCC Red 10831, para. 1 (2020) (imposing a forfeiture of nearly $50 million against the companies and
their owner, and noting that “[tJhe Commission has an ongoing obligation to protect the Fund from waste, fraud, and
abuse, and to ensure that universal service support is used for its intended purposes.”); Structure and Practices of the
Video Relay Service, CG Docket No. 10-51, Declaratory Ruling, Order, and Notice of Proposed Rulemaking, 25
FCC Red 6012 (2010) (suspending TRS payments to providers who would not accept audits, adopting certain
interim VRS rules to provide additional accountability, and proposing new rules to better detect and prevent fraud in
the provision of VRS); see also id. at 6019, para. 11 (explaining the Commission’s “fiduciary duty to ensure that the
[TRS Fund] operates efficiently, and to guard against waste, fraud, and abuse™).

452 CFR § 180.985.

46 We anticipate that this approach will encourage the free flow of information in communications involving the
SDO, permit the SDO to consider relevant evidence, and facilitate expedient yet comprehensive resolution of these
proceedings. Accordingly, we find it is in the public interest to designate such proceedings as

exempt proceedings under our ex parte rules. 47 CFR §§ 1.1200(a), 1.1204(b).

47 Although we do not expect the SDO to regularly rely on this option, we permit the SDO to have discretion to
require this filing if warranted.
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17. We also adopt an alternative remedy to suspension and debarment, a Limited Denial of
Participation, to address misconduct that may not warrant an exclusion. The SDO may limit the entity or
individual from participating in some or all of the programs that the revised rules cover or may limit
participation in other ways that we discuss in greater detail below.

18. Such entities or individuals generally may not participate in the relevant programs, must
disclose to others involved in transactions receiving Federal funds that they are excluded from
participation, and may not serve, or continue to serve, on Commission advisory committees and
comparable Commission groups or task forces.

A. Suspension and Debarment

19. The default procedural requirements applicable to suspension and debarment actions are
set forth in subparts F, G, and H of the Guidelines.*® In the NPRM, the Commission requested comment
on Commission-specific modifications to those procedures as well as proposed supplemental rules
specific to our programs.* The NPRM also more broadly invited comment on any other changes that
parties proposed to the Guidelines’ default rules and procedures.>

1. Definition of, and Relationship Between, Suspension and Debarment

20. We adopt the Guidelines’ definitions of Suspension and Debarment given their broader
range of covered misconduct and the governmentwide reach of their remedies as compared with the scope
of our existing rules. The Guidelines define a “Suspension” as “an action taken by a suspending
official . . . that immediately prohibits a person from participating in covered transactions and transactions
covered under the Federal Acquisition Regulations . . . for a temporary period, pending completion of an
agency investigation and any judicial or administrative proceedings that may ensue,” and note that a
“person so excluded is suspended.”®! The Guidelines define a “Debarment” as “an action taken by a
debarring official . . . to exclude a person from participating in covered transactions and transactions
covered under the Federal Acquisition Regulations,” noting that “[a] person so excluded is debarred.”

21. Suspension differs from debarment in several ways. First, a suspension is “a temporary
status of ineligibility for procurement and nonprocurement transactions, pending completion of an
investigation or legal proceedings” whereas debarment is a remedy that is “impose[d] . . . for a specified
period as a final determination that a person is not presently responsible.”>* Second, an SDO only needs
to find that there is “adequate evidence” to support a suspension but must base a debarment on a

482 CFR pt. 180, subpts. F, G, and H.
4 NPRM, 34 FCC Rcd at 11368, para. 66.
S0 NPRM, 34 FCC Rcd at 11368, para. 66.

312 CFR § 180.1015. The Commission’s current definition of “suspension” appears at section 54.8(a)(7) of the
Commission’s rules. 47 CFR § 54.8(a)(7) (defining “Suspension” to mean “[a]n action taken by the Commission in
accordance with these regulations that immediately excludes a person from activities associated with or relating to
the schools and libraries support mechanism, the high-cost support mechanism, the rural health care support
mechanism, and the low-income support mechanism for a temporary period, pending completion of the debarment
proceedings. A person so excluded is ‘suspended’”).

22 CFR § 180.925. The Commission’s current definition of “exclusion” appears at section 54.8(a)(5) of the
Commission’s rules. 47 CFR § 54.8(a)(5) (defining “Debarment” to mean “[a]ny action taken by the Commission in
accordance with these regulations to exclude a person from activities associated with or relating to the schools and
libraries support mechanism, the high-cost support mechanism, the rural health care support mechanism, and the
low-income support mechanism. A person so excluded is ‘debarred’”).

532 CFR § 180.605.

10
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“preponderance of the evidence.”>* Third, because a suspension usually precedes notice and a chance to
be heard, an SDO may only impose a suspension when it finds that “immediate action is necessary to
protect the public interest.”* In contrast, a debarment is imposed affer a notice is issued and the
respondent has had a chance to contest the proposed debarment.> Finally, the period for suspension is
typically capped at 12 months,>” while the period of debarment is based on the seriousness of the cause(s)
prompting debarment and typically should not exceed three years.®

2. Applicability

22. We apply the new suspension and debarment rules to nonprocurement transactions only
under the Covered Programs. The rules shall not extend at this time to transactions carried out under the
Commission’s other currently existing programs, nor shall they extend to transactions to or from licensees
and those with spectrum usage rights (with the exception of transactions under the Covered Programs
where such an entity is a participant).’® These decisions find ample support in the record.®

23. Under the Guidelines that we adopt, together with supplemental rules, the suspension and
debarment provisions apply to those persons or entities that the rules designate as “participants.” We
describe the participants for each of the programs to which the new rules apply in more detail below. But
as a general matter, participants subject to these rules are: (1) the beneficiaries® and service providers
that participate in the Commission’s programs (typically designated as “Primary Tier” participants); and
(2) other entities or persons—including contractors, subcontractors, suppliers, consultants, marketing
organizations, or agents or representatives of such entities or persons— involved with the implementation
of these programs (“Lower Tier” participants). Persons at the lower tiers will not be considered
participants unless they also satisfy additional criteria. Specifically, they must either: (i) have a material
role relating to or significantly affecting claims for disbursements related to the program; (ii) be
considered a “principal” in the transaction; or (iii) be involved in a transaction in the program
anticipated to be at least $25,000.%° In addition, consistent with section 180.200 of the Guidelines, our

3 Compare 2 CFR § 180.700, with 2 CFR § 180.850.
352 CFR § 180.700.
362 CFR § 180.605.

57 The SDO may also extend the suspension for an additional six months. 2 CFR § 180.760. If legal or debarment
proceedings are initiated, the suspension may continue until the conclusion of those proceedings but if such
proceedings are not initiated, a suspension may not exceed 18 months. /d.

S8 If circumstances warrant, the SDO may extend the debarment period or issue additional requirements under the
supplemental rules adopted by this Report and Order. See also 2 CFR § 180.865.

% For those transactions not subject to our new rules, we note that other provisions protect against payments to
parties with existing debts to the Commission and other federal government entities. See, e.g., 47 CFR pt. 1, subpt.
O (Collection of Claims Owed the United States).

60 See infra, Part I11.C.

%! For the reasons further explained in this Report and Order, we do not treat Lifeline (or former ACP) subscribers
or end-users of TRS and NDBEDP services as “participants” subject to the disclosure and other requirements of our
new rules. See Supplemental Rule § 6001.210(e).

%2 The Guidelines define principals to include (i) officers, directors or others “with management or supervisory
responsibilities” or (ii) consultants or others that are in a position to handle federal funds, or influence their use, or
who may substantially influence the outcome of a transaction. See 2 CFR § 180.995. The Commission’s
supplemental rules expand on that definition to include Lifeline or ACP marketing organizations as well as any
consultants having a business relationship with participants in a covered transaction.

%3 Given our experience administering the Covered Programs, we are inclined to construe broadly the term ”involved
in” to include the submission of an application for support. For example, E-Rate consultants are ”involved in” a
(continued....)

11
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rules also treat the E-Rate and Rural Health Care program beneficiaries, including schools, libraries, and
rural health care facilities, that deal directly with the Commission or its agent, Universal Service
Administrative Company (USAC), as “participants” subject to the rules.

3. Causes and Factors

24, We generally adopt the NPRM’s proposals regarding what causes and factors may lead to
suspension and debarments, but for the reasons explained below, we adjust and clarify our approach in
light of the record.® The Guidelines expressly identify several “causes” for suspension or debarment,®
which include: (1) convictions of, or civil judgments for, fraud or certain offenses—including any offense
“indicating a lack of business integrity or business honesty that seriously and directly affects your present
responsibility;”® or (2) violations of the terms of “a public agreement or transaction so serious as to affect
the integrity of an agency program,” which may include willful or repeated violations.®” The Guidelines
indicate that, beyond the specific, enumerated causes, an agency may exclude a person for “[a]ny other
cause of so serious or compelling a nature that it affects your present responsibility.”®® Further, the
Guidelines provide each agency flexibility to identify additional causes for suspensions and debarments.
The NPRM proposed to adopt the causes in the Guidelines, proposed several additional causes, and
requested comment generally on whether to adopt an FCC-specific supplemental rule with the additional
causes.” Further, as explained in the NPRM, in the case of the TRS and NDBEDP programs, causes for

(Continued from previous page)
transaction when assisting schools and libraries in preparing their application. Likewise, marketing representatives
are “involved in“ transactions every time they assist in signing up a low-income consumer in the Lifeline program.

4 See 2 CFR § 180.800; Supplemental Rule § 6001.450. In the NPRM, we proposed to codify most proposed
supplemental suspension and debarment rules at Title 47, chapter 1, subchapter A, part 16. In Appendix A, we
instead codify most of the supplemental rules at Title 2, subtitle B, chapter LX, part 6001, subject to coordination
with other agencies regarding the placement in the Code of Federal Regulations. This change comports with the
placement practice of many other agencies that have adopted the governmentwide suspension and debarment rules
with any relevant supplemental rules or modifications. See, e.g., 2 CFR pt. 376 (codifying agency-specific rules for
the Department of Health and Human Services).

52 CFR § 180.800 (debarment causes); see also id. § 180.700 (suspension determinations cross referencing 2 CFR
§ 180.800).

% 2 CFR § 180.800(a)(4). In addition to the catchall provision quoted above, the Guidelines explicitly identify
several categories of convictions or civil judgments, including the “[cJommission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public or private agreement or transaction,” a
“[v]iolation of Federal or State antitrust statutes, including those proscribing price fixing between competitors,
allocation of customers between competitors, and bid rigging,” and the “[c]Jomission of embezzlement, theft,
forgery, bribery, falsification or destruction of records, making false statements, tax evasion, receiving stolen
property, making false claims, or obstruction of justice.” Id. § (a)(1)-(a)(3), see also id. § 180.000(c) (listing
additional causes).

672 CFR § 180.800 (debarment causes).
62 CFR § 180.800(d).
% See 2 CFR § 180.800(d).

70 NPRM, 34 FCC Red at 11369, para. 67. We disagree with INCOMPAS, NCTA — The Rural Broadband
Association, and ACA Connects — America’s Communications Association Comments (Joint Association
Comments) that the NPRM “does not provide parties with fair notice as to when they could face suspension or
debarment for the proposed additional factors, such as compliance history.” See Joint Association Comments at 11
n.31. We acknowledge that in paragraphs 67-68 the NPRM used the term “factors” in connection with the OMB
Guidelines’ “causes” for suspension and debarment, but the Commission cited the OMB cause rule at the outset of
that discussion, 2 CFR § 180.800, and separately stated in paragraph 69 that OMB rules “also” list “mitigating and
aggravating factors,” citing 2 CFR § 180.860, which permits a consideration of compliance history. Joint
commenters had ample notice that the Commission might examine compliance history as an additional cause and/or
(continued....)
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suspension and revocation under existing procedures overlap with, but are not the same as, the new
suspension and debarment rules. Therefore, the procedures adopted herein are intended to supplement,
not replace, the existing program procedures authorizing suspension or revocation of certifications to
provide TRS or to participate in the NDBEDP."!

25. We find that adoption of the causes for exclusion articulated in the Guidelines will
provide the Commission with flexibility while affording program participants notice of the types of
misconduct that may trigger suspension or debarment. Most commenters did not object to our adoption
of the Guidelines’ causes for suspension and debarment or aggravating and mitigating factors that an
SDO may consider. We address other commenters’ views below.

26. Consistent with the Guidelines, we also adopt the examples of “causes” and factors
proposed in the NPRM. Our Supplemental Rule 6001.450(a) is consistent with the “causes,” and
subsections (b) and (¢) of Supplemental Rule 6001.450 are consistent with the “factors” that may be
considered. In this regard, we build on the longstanding history of the Guidelines and their widespread
adoption. We also find that expressly identifying the types of FCC-specific activity that may result in
exclusion serves the dual purposes of providing further guidance to the SDO and notice to program
participants.” We find that our supplemental rule is consistent with the Guidelines.”

27. Our “causes” rule includes potential causes for suspension or debarment that fall into two
categories: (i) violations of program-specific rules that affect program integrity; and (ii) violations of
other applicable Commission rules that affect present responsibility. The first group includes
“violation[s] of the terms of a public agreement or transaction,” specific to FCC programs, that could “be
so serious as to affect the integrity of” those programs.’™ The causes that fall into this category include,
but are not limited to: the willful or grossly negligent submission of false or misleading FCC forms or
statements or other documentation to the Commission or to the administrators of the Covered Programs™
that result in or could result in overpayments of federal funds to the recipients; the willful or grossly
negligent violation of a statutory or regulatory provision applicable to the Covered Programs; and the
willful, grossly negligent, or habitual failure to respond to requests made by the Commission or the
administrators of the Covered Programs for additional information’ to justify payment or continued
operation under their certifications.”’ We note that not all such violations will be serious enough to affect
program integrity; rather, this supplemental rule simply provides notice of the type of violations that, in

(Continued from previous page)
as an aggravating or mitigating factor. Our Supplemental Rule § 6001.450(a) is consistent with the “causes,” and
subsections (b) and (c) of Supplemental Rule § 6001.450 supplement the “factors” that may be considered under the
Guidelines (and consequently our rules).

"' NPRM, 34 FCC Rcd at 11374, para. 86.

72 See C-Spire Comments at 3 (“[I]t makes sense to list types of conduct in the FCC context that could warrant
suspension or debarment . . . .”).

732 CFR § 180.800(d).
742 CFR § 180.800(b).

5 USAC is the administrator of the USF Programs and was the administrator of the ACP. The administrator of the
TRS Fund is Rolka Loube Associates, LLC, and the administrator of the NDBEDP is a Commission official
designated by CGB. The ACP Outreach Grant Program was administered by CGB.

76 We anticipate that in evaluating a person’s failure to respond, the SDO will also consider the person’s compliance
with any applicable document retention regulations, as well as the quality and credibility of evidence presented.

T'We discuss further the scope of the term “willful” at paras. 31-32, infra.

13
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light of the relevant facts and circumstances, may be sufficiently serious.”

28. The second group of “causes” include: (1) a single serious violation of Commission rules
or repeated violations of Commission rules; or (2) a single substantial or habitual non-payment or under-
payment of Commission regulatory fees.” A single serious violation would be a violation that materially
and negatively affects the participant’s present responsibility. Similar to the causes listed in section
180.800(c) of the Guidelines, these additional causes bear upon the present responsibility of a program
participant in doing business with the Federal Government — specifically, the Commission.

29. Many of the commenters opposing our proposed supplemental causes rule
misapprehended or mischaracterized the proposal.® The NPRM did not propose automatic triggers that
would always require exclusion or that would be dispositive in suspension and debarment proceedings;
instead, the NPRM proposed to identify FCC-specific activity to supplement the causes that can trigger
suspension and debarment processes. Under the Guidelines and our supplemental rule, before initiating a
proceeding, an SDO should look to not only the causes identified in section 180.800, but also, consistent
with the Guidelines, the FCC-specific activities identified in Supplemental Rule 6001.450, and then
evaluate that conduct based on the aggravating and mitigating factors set forth in section 180.860.
Consistent with the Guidelines, an SDO would then consider the unique circumstances of the particular
case including whether a cause for debarment is “of so serious or compelling a nature that it affects [a
participant’s] present responsibility,”8! since the purpose of the suspension and debarment system is to
“ensure[] the integrity of Federal programs by conducting business only with responsible persons.”

30. We also disagree with commenters who claim that a supplemental rule is unnecessary
because the Commission has “existing . . . mechanisms to protect affected funding programs,” or that the
proposed rule somehow “duplicate[s]” or “conflate[s] the FCC’s enforcement function to prosecute past

8 For example, within the High-Cost program, the NPRM requested comment on whether the following willful or
grossly negligent violations should constitute grounds for debarment: improper cost accounting, including putting
expenses not supported by the USF in the carrier’s revenue requirement; using high-cost support for non-supported
expenses; and allocating non-regulated expenses to the regulated entity. NPRM, 34 FCC Red at 11369, para 68.
These provide some examples of violations that could fall under the rubric that we describe above of “willful or
grossly negligent submission of . . . FCC forms or statements or other documents . . . that result
in...overpayments....”

7 We modify our proposed rule to conform to section 180.800(c)(3) of the Guidelines by making clear that either a
single substantial or habitual non-payment or under-payment may be a basis for exclusion. See also infra, para. 32.

80 See, e.g., Joint Association Comments at 11-15 (arguing that the Commission should focus on present
responsibility and not expand the grounds for suspension and debarment beyond the Guidelines); CTIA and
USTelecom Comments at 4-5, 13-14 (explaining that proposed rule goes “beyond the spirit of the Guidelines, and
collectively go beyond other federal agencies’ implementation of them™); C-Spire Comments at 5 (suspension and
debarment should be limited to egregious offenses and supplemental rules should incorporate seriousness or
materiality threshold); E-Rate Management Professionals Association (E-mpa) Reply at 5 (“[S]uspension and
debarment should only be invoked in cases of egregious actions or fraud.”); Funds for Learning Reply at 7
(“[S]uspension or debarment should be limited to serious or egregious misconduct . . . .””); CTIA and USTelecom
Comments at 16-17 (describing that one listed cause, a history of a failure to comply with or satisfactorily perform
obligations required by public agreements and transactions, is vague).

812 CFR § 180.800(d).

822 CFR § 180.125(a) (emphasis added). In this regard, we also observe that the extent of noncompliance often
bears on Commission determinations relating to what actions it will take to address misconduct; the case-by-case
determination we adopt here mirrors that approach in other contexts such as licensing. We thus reject suggestions to
the contrary. See Joint Association Comments at 5-6, 11, 14; see also SHLB-SECA Comments at 7-8.
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violations with the forward-looking purpose of the suspension and debarment rules.”®* To the contrary,
the rules we adopt are necessary precisely because they are not duplicative, but instead provide the
Commission with needed additional tools to protect the integrity of its programs, including ensuring that
federal funds are not disbursed to irresponsible actors.®* For example, rule violations generally will
continue to be handled through enforcement proceedings in the first instance, though investigation of such
violations could result in referral for an exclusion proceeding in appropriate cases.® In turn,
administration of funding holds® and recovery of improper payments will continue to be handled through
existing administrative and debt collection tools. But an exclusion is a distinct remedy that will remove
wrongdoers both from participation in agency procurement and nonprocurement programs
governmentwide.®” We intend to enhance the tools available to ensure program integrity and not
undermine them. 38

31. The NPRM also proposed that our supplemental “cause” rule identify that suspension or
debarment may be appropriate for certain “willful or grossly negligent” or “willful or habitual” conduct.®
Some commenters urge the Commission to exclude from the “cause” rule inadvertent violations, good
faith mistakes, and violations resulting from negligence not rising to the level of gross negligence,”

8 Joint Association Comments at 5-6, 11-12, 14 (suggesting that exclusions are necessarily duplicative of such other
mechanisms as audits, suspension of payments, clawbacks, fines, voluntary contributions, consent decrees, or
compliance agreements); see also SHLB-SECA Comments at 7-8.

8 OIG FY 2026 Management Challenges Report at 7 (emphasizing that “[i]nvestigations are often costly and time-
consuming, and once money is disbursed to fraudsters, it becomes increasingly difficult to find and recover. A more
effective strategy is to prevent fraudulent payments . . . before funding is released, to avoid the pay and chase
model.”).

85 For example, in situations in which a single substantial rule violation or repeated rule violations (e.g., month after
month violation of the same rule, notwithstanding FCC clarifications, guidance, or enforcement actions)
demonstrate an entity’s lack of responsibility, an exclusion proceeding would be appropriate and our revised
supplemental rule accounts for this. Further, in light of the robust process protections in our supplemental rules and
the clarifications we offer in this Report and Order, we also reject the suggestion that “[pJermitting suspension or
debarment for minor or single rule violations could reduce participation in the Commission’s support programs.”
CTIA and USTelecom Comments at 16.

8 See Standards and Process for Holding Disbursements to Beneficiaries and Service Providers, FCC Directive,
FCCINST 1038.2 (Sept. 2024).

87 The rules adopted in this Report and Order will not preclude the agency or the program administrators from
undertaking other reviews and actions, such as USAC’s ability to lock a registered Representative Accountability
Database (RAD) user’s account, to address Commission rule violations or recover improperly disbursed funds.

RAD is a registration system that USAC uses to validate the identities of service provider representatives and track a
representative’s transactions in the National Lifeline Accountability Database (NLAD) and the National Verifier.
Service providers’ representatives are required to register for a unique Representative ID (Rep ID) that is linked to
the service provider’s Application Programming Interface (API) account. This allows USAC to track and monitor
the activity of individual service provider representatives. If USAC suspects that a representative is engaging in
potentially fraudulent activity, it may lock the representative’s account. USAC, National Verifier Annual Report
and Data, at 5 (Jan. 31, 2025), 2025-National-Verifier-Annual-Report-and-Data.pdf.

88 See Supplemental Rule § 6001.105(b).
8 NPRM, 34 FCC Rcd at 11369, para. 67.

% See NCTA Comments at 7 (arguing that suspension and debarment should be available only “where [the
Commission] finds that a party has willfully violated the Commission’s rules or been grossly negligent in its
compliance efforts, and not in instances of administrative error or inadvertent oversights”); WISPA Comments at 9
(“When . . . accounting anomalies occur in the ordinary course, they should not be confused with gross negligence
or a willful violation of program requirements to subject a provider to automatic penalties.”); SHLB-SECA
Comments at 7 (“[TThe Commission [should] limit formal suspension and debarment procedures to fraud or repeated
(continued....)
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noting that in the enforcement context a “willfulness” standard encompasses situations where a
participant intended to engage in conduct but not necessarily to violate Commission rules.”’ We
recognize that in certain other contexts, there is Commission precedent holding that even inadvertent
errors can be “willful.”®> But a finding that a “‘cause” exists does not automatically result in a suspension
or debarment.” Further, the Guidelines’ list of causes that we adopt in this Report and Order speaks
about certain “willful failures” and “willful violations™ as sufficient to support debarment, while having
long afforded agencies the flexibility to implement this rule using their discretion in evaluating both what
constitutes a willful act and the seriousness of the conduct. While the Guidelines provide no express
exception for inadvertent errors, the drafters of the Guidelines intended to provide “assurance that
performance matters which are minor or highly parochial in nature would not be used as a basis for

(Continued from previous page)
willful violations, as we do not believe it should serve as a remedy for merely negligent conduct or mistaken actions
guided by good faith.”).

1 See Joint Association Comments at 12-13; CTIA and USTelecom Comments at 14; C-Spire Comments at 4 n.5;
SHLB-SECA Comments at 7-8.

%2 See, e.g., Pillar of Fire, Memorandum Opinion and Order, 32 FCC Red 9633, 9635 n.17 (2017); Donald W.
Bishop, Forfeiture Order, 8 FCC Rcd 2847, 2847 (1993) (noting that the Commission has interpreted 47 U.S.C.

§ 312(f)(1)’s use of “willful . . . [to] mea[n] the conscious and deliberate commission or omission of such act,
irrespective of any intent to violate the Act or Commission rules.” (citing authorities)). The Guidelines do not
define the term “willful,” but one federal court has, in the context of the Guidelines, suggested that the word
generally applies to knowing or reckless violations, rather than conduct that is merely negligent. See Feinerman v.
Bernardi, 558 F. Supp. 2d 36,47 n.12 (D.D.C. 2008) (interpreting 2 CFR § 180.800 and noting that the word
“willful” is a “word of many meanings whose construction is often dependent on the context in which it appears,”
but that “it is generally understood to refer to conduct that is not merely negligent . . . and is therefore usually
interpreted as cover[ing] not only knowing violations of a standard, but reckless ones as well” (internal citations and
quotations omitted)). While this definition of “willfulness” may be narrower than the one in the Commission cases
cited in this footnote, that does not significantly change the SDO’s ability to suspend or debar participants because
the Guidelines also provide a general catchall basis for debarment for “[a]ny other cause of so serious or compelling
a nature that it affects [a participant’s] present responsibility.” 2 CFR § 180.800(d); see, e.g., Greg T. Boonstra,
EPA Case No. 11-0145-01A, 2012 WL 5844698, at *4 (EPA Nov. 15, 2012) (EPA debarment decision holding that,
even if not willful, a participant’s reckless disregard of the consequences in providing a certification which he
understood at the time to be false “is serious conduct affecting his present responsibility” given the clear language of
the certification and surrounding events).

93 The Commission’s implementation of the statutory enforcement requirements relating to the Do-Not-Call registry
for telephone numbers used by Public Safety Answering Points (PSAPs) is instructive. The Commission was
required to set forfeiture amounts within a statutory range based on “whether the conduct leading to the violation
was negligent, grossly negligent, reckless, or willful, and depending on whether the violation was a first or
subsequent offence.” See Implementation of the Middle Class Tax Relief and Job Creation Act of 2012,
Establishment of a Public Safety Answering Point Do-Not-Call Registry, GN Docket No. 12-129, Report and Order,
27 FCC Red 13615, 13630-31, para. 31 (2012) (PSAP Report and Order). The statute did not define the relevant
terms. The Commission concluded that in setting forfeitures for PSAP Do-Not-Call registry violations it is
reasonable, to the extent that terms such as “willfulness” and “gross negligence” have been defined in the
enforcement context, to rely on those definitions and that the Communications Act and Commission requirements to
take into account the “nature, circumstances, extent and gravity of the violation and, with respect to the violator, the
degree of culpability, any history of prior offenses, ability to pay, and such other matters as justice may require,” 47
U.S.C. § 503(b)(2)(E), 47 CFR § 1.80(b)(6), “encompass the factors necessary to distinguish between negligent,
grossly negligent, reckless or willful conduct, as used in the Tax Relief Act, without the need for further clarification
on this point in our rules.” PSAP Report and Order, 27 FCC Rcd at 13631, para. 31. We similarly conclude that it
is reasonable and consistent with the Guidelines to take the same “case-by-case” approach here.
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debarment actions.”®* Consistent with this approach, we agree that in some cases, instances of
inadvertent error, especially if set against a demonstrated history of compliance with program
requirements, may be so minor and isolated that they do not provide an adequate basis for suspension or
debarment.”

32. For purposes of both section 180.800 and our supplemental cause rule, the term “willful”
will not in the ordinary case include minor, isolated and inadvertent noncompliance. On the other hand,
the Guidelines clearly permit debarment for a “history of failure to perform or unsatisfactory
performance” of a public transaction if “so serious as to affect the integrity of an agency program.”® A
history of violations of program requirements over one or multiple projects may rise to a level that affects
the integrity of an agency program and forms a basis for debarment, even if these violations individually
may each have been considered minor. Similarly, a single violation may be so significant that it affects
the integrity of an agency program — for example, a violation affecting substantial expenditures of public
funds.”” The SDO thus has flexibility to evaluate the appropriateness of exclusion given the complexity
of the rule(s) at issue as well as the facts of a particular case.®

33. We are also not persuaded by arguments that every potential cause in our supplemental
rule should “make reference to statutory or regulatory violations, not merely a type of conduct,” or that
words like “repeat” and “habitual” are overly vague.”” First, the Guidelines include among their causes a
“history of failure to perform or of unsatisfactory performance,”!% without specifying the length of that
“history.” The Guidelines also permit suspension or debarment based on a participant’s lack of “business
integrity or business honesty” that affects “present responsibility,” which are not linked to specific
statutory or regulatory violations.!®! Second, if an exclusion proceeding is commenced, a participant can
present evidence to the SDO that its conduct falls short of “repeated” or “habitual”—or does not qualify
as a regulatory or statutory violation— and raise other mitigation arguments. We also decline to identify
the “number of . . . violations” that can give rise to suspension or debarment, which would be inconsistent

% Office of Management and Budget, Guidelines for Nonprocurement Debarment and Suspension, 52 Fed. Reg.
20360, 20361 (May 29, 1987); see also Dustin Opsal, EPA Case No. 21-1147-00, 2021 WL 2785106, at *3 (EPA
June 25, 2021).

9 See NCTA Comments at 7; WISPA Comments at 9; SHLB-SECA Comments at 7-8; CTIA and USTelecom
Comments at 14.

% 2 CFR § 180.800(b)(2).

97 We therefore reject CTIA and USTelecom’s argument that gross negligence should not be sufficient to support
suspension or debarment and that our supplemental rule should require, at a minimum, a finding of recklessness.
CTIA and USTelecom Comments at 14-15. We note that consistent with our Rule 1.17 precedent, the exercise of
reasonable due diligence — a standard that should not be difficult for program participants to meet — is generally
sufficient to avoid a finding of simple negligence (and a fortiori of either gross negligence or recklessness).
Amendment of Section 1.17 of the Commission’s Rules Concerning Truthful Statements to the Commission, GC
Docket No. 02-37, Report and Order, 18 FCC Red 4016, 4020-22, paras. 8-13 (2003). Thus, for example—as
NCTA correctly surmised—a company that submits forms that “‘could result in overpayments’ notwithstanding [its]
good faith effort to comply with all applicable rules,” NCTA Comments at 7, generally would not satisfy the
“grossly negligent” requirement to trigger suspension or debarment proceedings.

%8 See WISPA Comments at 8 (“[ TThe Commission should make allowance for specific program rules that may raise
the threshold at which conduct can be construed to be a willful violation or gross negligence.”).

9 C Spire Comments at 4-5; see also Joint Association Comments at 15 (“[T]The NPRM fails to provide any
guidance or structure as to how a program participant might fall into a category of ‘habitual’ nonpayment or
underpayment.”).

1002 CFR § 180.800(b)(2).
1012 CFR § 180.800(a)(4).
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with the kind of flexibility the Guidelines contemplate and give agencies to consider the facts and
circumstances of each case.!*

34. The Joint Association Commenters also objected that our proposed supplemental rule—
insofar as it permits suspension or debarment for “habitual non-payment or under-payment of
Commission regulatory fees or of required contributions!'®*—is “in tension” with the Guidelines, which
permit suspension or debarment for “[f]ailure to pay a single substantial debt, or a number of outstanding
debts” only if the “debt is uncontested” or the debtor’s “legal and administrative remedies have been
exhausted.”!* But habitual nonpayment or underpayment of fees generally could also qualify as
“repeated violations of Commission rules,” permitting exclusion on that separate and independent basis.
And in any event, the Guidelines permit an agency to identify what activity is “so serious or compelling”
that it implicates a participant’s “present responsibility.”!% Further, as already discussed extensively,
suspension and debarment decisions will be determined on a case-by-case basis in which an SDO may
consider both aggravating and mitigating circumstances. A substantial single or habitual non-payment or
under-payment of fees or contributions could be so egregious, in the context of a particular case, as to
merit suspension and debarment, notwithstanding the fact that the participant has not exhausted its legal
or administrative remedies.

35. Aggravating and Mitigating Factors. Under the Guidelines, the SDO should consider
aggravating and mitigating factors in debarment proceedings, including specific factors set forth in the
Guidelines.!”® We also conclude that the SDO may consider aggravating and mitigating factors in
suspension proceedings. Although the Guidelines do not explicitly provide for such considerations, the
Guidelines do require a suspending official to consider “[a]ny further information and argument presented
in support of, or [in] opposition to, the suspension.”!”” The Guidelines also give the suspending official
“wide discretion,” stating that the official may, for example, “infer the necessity for immediate action to
protect the public interest either from the nature of the circumstances giving rise to a cause for suspension
or from potential business relationships or involvement with a program of the Federal Government.”!%8
Accordingly, we determine that the SDO should consider aggravating or mitigating factors during
suspension and debarment proceedings, pursuant to 2 CFR section 180.860 as well as the additional
factors we adopt here.'?”

36. We adopt the aggravating and mitigating factors provided in the Guidelines. In addition,
we adopt a supplemental rule under which the SDO may consider additional mitigating factors.!' Among

102 C Spire Comments at 5. For these reasons, we are also not persuaded by SHLB-SECA’s arguments that
suspension or debarment should be invoked only for “fraud or repeated willful violations” because some rules, in
their view, “use a strict liability standard” while other rules may be considered vague. SHLB-SECA Comments at
7-8. As we have stated repeatedly, suspension and debarment decisions will be determined on a case-by-case basis
by which an SDO may consider mitigating circumstances even for such rules as SHLB-SECA may characterize as
rules imposing strict liability.

103 NPRM, 34 FCC Rcd at 11369, para. 67; see Supplemental Rule § 6001.450.
104 Joint Association Comments at 15 (quoting 2 CFR § 180.800(c)(3)).

1059 CFR § 180.800(d).

106 2 CFR § 180.860 (listing factors).

1072 CFR § 180.750(a)(2).

1082 CFR § 180.705(c)(2).

109 See Supplemental Rule § 6001.450(b). Although no parties expressly addressed the application of 2 CFR
§ 180.860 to suspension proceedings, doing so is supported by the numerous comments requesting consideration of
mitigating factors throughout the exclusion proceedings.

110 Sypplemental Rule § 6001.450(c).
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such mitigating factors would be remedies that took effect after the misconduct occurred that the SDO
considers likely to prevent misconduct going forward, as well as whether proceedings to address alleged
misconduct (such as non-payment of regulatory fees)!!' may be pending before the Commission. We
decline, however, to create any safe harbors for specific program violations'!? because of the discretion
already afforded to the SDO to evaluate each situation on its own merits.!'* We also decline to adopt a
specific procedure to protect a self-reporting service provider from suspension action for a period of time
after the provider notifies the Commission of a potential issue or following adoption of codes of business
ethics and conduct as suggested in the record.!'* While taking such self-corrective actions is critical and
could qualify as a mitigating factor, the Commission should retain flexibility to proceed to exclusion,
where appropriate, notwithstanding a participant’s efforts at self-governance.

37. The NPRM also specifically asked whether, during a debarment proceeding, the
Commission should consider the impact that debarment would have on the provision of services to
customers and end-users.!''> We agree that impact on customers and end-users should be considered
during suspension and debarment proceedings, and there is support for doing so in the record,'!¢ but we
conclude that we should not treat the potential impact on customers and end-users (including sole source
considerations) as a rationale for allowing a person whose misconduct otherwise warrants an exclusion to
avoid the imposition of a suspension or debarment. Rather, we conclude that the better approach is to
address an exclusion’s potential impact on customers and end-users in the context of whether or to what
extent to permit an excluded party to continue to provide services for a limited duration, and under what
terms and conditions. The SDO shall make determinations about transitions and continuation periods in
the manner described in more detail in Part I11.A.6.

4. Evidentiary Standards

38. The Guidelines require “adequate evidence”—defined as “information sufficient to
support the reasonable belief that a particular act or omission has occurred”!’—for suspension and a
“preponderance of the evidence” for debarment.!'® The NPRM requested comment on whether the
Commission should adopt these evidentiary standards, as well as whether the Commission should adopt

1" As to any failure to pay regulatory fees in full, the SDO will consult with OGC, OMD, and any other bureaus or
offices responsible for administration of any affected programs as part of determining any potential implications for
remedies that the SDO imposes.

112 See Joint Association Comments at 26-27; CTIA and USTelecom Comments at 19.

113 Further, we note that a party can often mitigate risk from inadvertent violations, and we recommend that parties
do so wherever possible. An example would be verifications under 2 CFR § 180.300 pertaining to the status of
persons with whom a party wants to do business. The Guidelines permit a party to provide verifications by checking
the SAM exclusions, obtaining a certification from the person, or adding a condition to a covered transaction. 2 CFR
§ 180.300. However, if the certification is false or the condition is violated, then the party conducting the
verification may be at some risk. On the other hand, if the verifying party checks the SAM list, that would provide
the most direct and accurate evidence that there is no exclusion or disqualification.

114 Joint Association Comments at 18.

115 See NPRM, 34 FCC Red at 11369, para. 69. We explain in Part I11.A.6 the limited circumstances under which
program participation under existing covered transactions may continue and the terms that would apply to
transitioning to new service providers in such situations.

116 See Joint Association Comments at 24-25; CTIA and USTelecom Comments at 10; ¢f. SHLB-SECA Comments
at 15-16 (supporting exception from suspension and debarment on same basis); WISPA Comments at 7-8 (same).

17 See 2 CFR §§ 180.605, 180.900.
118 See 2 CFR §§ 180.850, 180.990.
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any supplemental evidentiary standard rules.'"

39. We received limited comment on the proposal, which we address below, and we now
adopt the Guidelines’ evidentiary standards. Other federal agencies across the Government employ these
standards, and we find that adopting a similar framework will facilitate governmentwide reciprocity and
promote ease of application.

40. Contrary to some commenters’ claims, we are not persuaded that any harm will result
from allowing suspension based on “adequate evidence,” as opposed to a “preponderance of the
evidence.”!?® To initiate a suspension under the “adequate evidence” standard, an SDO still must
independently consider whether there is “information sufficient to support the reasonable belief”!?! that a
“cause” for suspension has occurred'?>—which also requires the SDO to consider whether the
participant’s alleged conduct implicates whether that participant is “presently responsible.”!??
Unsubstantiated assertions made by a third party (e.g., an unsuccessful E-Rate competing bidder) would
likely not satisfy this standard.!** Moreover, the Guidelines and our rules also provide procedural
protections (including a notice of the reasons for suspension upon initiation and a timely opportunity to
respond and present evidence),'?® ensuring that, even if an initial suspension decision was erroneously
based on materially incomplete or incorrect information, ' it could be quickly corrected.'”” We find that
it would be reasonable to apply an “adequate evidence” standard under these circumstances, particularly
given that suspensions are temporary.

41. In response to comments, we further clarify the types of findings on which the SDO may
rely.'?® As several commenters noted, section 504(c) of the Communications Act would preclude an FCC
SDO from issuing a suspension or proposing a debarment based solely on the issuance of a Notice of
Apparent Liability (NAL).'? However, section 504(c) does not preclude the SDO’s reliance on any facts

19 NPRM, 34 FCC Rcd at 11370, paras. 71-72.

120 See CTIA and USTelecom Comments at 8; NCTA Comments at 4-5.
1212 CFR § 180.900.

122 ) CFR § 180.705.

1232 CFR §§ 180.125, 180.800(a)(4), (d). While we do not adopt a rigid definition of “adequate evidence,” the SDO
may find analogies in caselaw on how to apply the “adequate evidence” standard to be instructive. See, e.g., Horne
Bros. v. Laird, 463 F.2d 1268, 1271 (D.C. Cir. 1972) (“The ‘adequate evidence’ showing need not be the kind
necessary for a successful criminal prosecution . . . . The matter may be likened to the probable cause necessary for
an arrest, a search warrant, or a preliminary hearing. This is less than must be shown at the trial, but it must be more
than uncorroborated suspicion or accusation.”).

124 NCTA Comments at 5.
125 Spe 2 CFR §§ 180.715, 180.720, 180.725, 180.730, 180.735(b)-(c), 180.745.

126 See CTIA and USTelecom Comments at 6, 8 (speculating that suspension could be based on incorrect or
materially incomplete facts).

127 We expect that the SDO will provide a suspension notice containing sufficient information for the suspended
person to respond to the notice and identify any relevant facts or circumstances. In this regard, such notices should
not be based on “mere suspicion, unfounded allegation, or error.” Transco Sec., Inc. of Ohio v. Freeman, 639 F.2d
318, 322-23 (6th Cir. 1981). We also adopt supplemental rules providing for reconsideration and Commission
review of final suspension decisions, see Supplemental Rule §§ 6001.130, 6001.135, and Commission rules permit
requests for stay of those decisions, 47 CFR § 1.102(b). See infra paras. 78-85.

128 See Supplemental Rule § 6001.447.

129 See Joint Association Comments at 22-24; CTIA and USTelecom Comments at 8-9; NCTA Comments at 4; 47
U.S.C. § 504(c).
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underpinning an NAL. Section 504(c) provides that “[i]n any case where the Commission issues a notice
of apparent liability . . . that fact shall not be used, in any other proceeding before the Commission . . . to
the prejudice of the person to whom such notice was issued . . . .” To be clear, section 504(c)’s
prohibition on using NALSs is limited to the Commission’s use of “that fact”—i.e., the issuance of the
NAL.'* The Commission has previously addressed this issue and explained that “[t]he statute says that
the issuance of an NAL shall not be used against a person unless the forfeiture has been paid or the person
is subject to a final court order to pay. It does not say that the facts underlying prior NALSs shall not be
used against a person.”!3! This is supported by the legislative history.!*? Thus, section 504(c) does not
prohibit the Commission, and by extension the SDO, from considering the facts underlying the NAL in
another proceeding. An SDO may therefore make determinations in an exclusion proceeding—i.e.,
impose a suspension or propose a debarment—based on the facts underlying an NAL if those satisfy the
Guidelines’ evidentiary standards. In proceedings before the SDO, however, parties may submit evidence
disputing the facts underlying the NAL, should they choose to do so.'** Similarly, an SDO may consider
findings by a program Administrator in an audit report or commitment adjustment if those findings satisfy
the Guidelines’ evidentiary standards.!3* That is so even if an appeal of the Administrator’s decision is
pending. But if the participant contests the exclusion, including contesting certain facts in the record of
the proceeding, the SDO must render a final decision based on his/her independent evaluation of the
record.'?> We emphasize that the SDO must exercise independent judgment. The SDO may not,
consistent with section 504(c), presume based on the issuance of the NAL that the Guidelines’ standards
have been satisfied.!3¢

42. In contrast, we note that in suspension proceedings, pursuant to section 180.735(a)(1) of
the Guidelines, respondents may not challenge the facts if the “suspension is based upon an indictment,
conviction, civil judgment, or other findings by a Federal, State, or local body for which an opportunity to
contest the facts was provided.” Under this rule, which we adopt, facts contained in Commission orders
for which an opportunity to contest the facts was provided, including those issued by bureaus and offices
on delegated authority, may not be challenged if relied upon by the SDO in issuing the suspension. We

13047 U.S.C. § 504(c) (“In any case where the Commission issues a notice of apparent liability . . . that fact shall not
be used, in any other proceeding . . . to the prejudice of the person to whom such notice was issued . . . .” (emphasis
added)).

31 In the Matter of the Commission’s Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to
Incorporate the Forfeiture Guidelines, Memorandum Opinion and Order, 15 FCC Red 303, 304, para. 3 (1999).

132 See S. Rep. No. 1857, 86th Cong., 2d Sess. 11 (1960) (“[S]ubsection (c) . . . is not intended to mean that the facts
upon which a notice of forfeiture liability against a licensee is based cannot be considered by the Commission in
connection with an application for renewal of a license, for example, or with respect to the imposition of other
sanctions authorized by the Communications Act of 1934 . . . facts going to the fitness of the licensee could be
introduced in evidence against such licensee notwithstanding that such facts are the basis of an order of forfeiture.”).

133 We clarify this point in response to commenter concerns about the use of an NAL in proceedings before the
SDO. See Joint Association Comments at 23-24.

134 Because an exclusion decision must satisfy these evidentiary standards based on the SDO’s rigorous review of
the record, we reject the recommendation of the Joint Association Commenters that the Commission “expressly
exclude USAC decisions from serving as causes for suspension or debarment.” See Joint Association Comments at
7 n.22.

135 See 2 CFR § 180.750(a) (“The suspending official bases the decision on all information contained in the official
record.”); see also id. § 180.845(b) (“The debarring official bases the decision on all information contained in the
official record.”).

136 We agree with CTIA that the same logic would apply equally to the use of factual allegations set forth in
complaints before the Commission in pending proceedings because, like NALs, allegations made in pending
Commission proceedings are not final. See CTIA and USTelecom Comments at 8 n.22.

21



Federal Communications Commission FCC-CIRC 2603-05

recognize, however, that orders may be affected by judicial decisions or modified by the issuing body
itself. Therefore, we adopt section 180.735(a)(1) with a modification to allow respondents to bring to the
SDQ’s attention information showing that the findings in the original Federal, State or local orders are no
longer accurate where (i) an order has been reconsidered or modified by the issuing body (or by its staff
acting on delegated authority), or (ii) an order has been remanded, reversed, or vacated on judicial
review.'?” For debarment proceedings, we adopt a new rule providing that the SDO, in consultation with
the Office of General Counsel (OGC), shall apply the principles of collateral estoppel to determine
whether a respondent may challenge findings set forth in (i) Commission orders (including orders of
bureaus or offices issued on delegated authority) for which the opportunity to contest the facts was
provided or (ii) orders of any other Federal, state, or local body for which the opportunity to contest the
facts was provided. '3

5. Exceptions to Exclusion

43. The Guidelines permit an agency head to “grant an exception permitting an excluded
person to participate in a particular covered transaction.”!** The NPRM asked whether we should adopt
this rule and whether we should identify factors for granting such an “exception” or whether that
determination should be left solely to the discretion of the full Commission or the Chair.!'* The NPRM
tentatively proposed that if any factors are enumerated, one consideration should be the extent to which
the exclusion would substantially impair delivery of services to customers and end-users.!#! The NPRM
asked whether there are additional factors that should be considered.!#? In addition, the NPRM asked
whether the Commission should delegate authority to the bureaus overseeing the programs to grant such
exceptions.'* We adopt an approach by which the SDO in the first instance will determine whether good
cause exists to grant an “exception” to the exclusion remedy in a particular case.'*

44, We agree that in appropriate cases, exceptions to both Commission exclusions and to
those issued by another federal agency should be permitted. We thus adopt sections 180.135 of the
Guidelines with the modifications set forth in Supplemental Rule 6001.125. This supplemental rule
delegates authority to the SDO in the first instance to decide whether to “grant an exception permitting an

137 See Supplemental Rule § 6001.447(c).

138 See Supplemental Rules §§ 6001.447(b)(2), (c)(2).
139 ) CFR § 180.135(a).

140 NPRM, 34 FCC Rcd at 11367-68, para. 63.

141 g

142 1y

143 g

1442 CFR § 180.25(b)(1) (each agency implementing regulations must “[i]dentify either the Federal agency head or
the title of the designated official who is authorized to grant exceptions under § 180.135 to let an excluded person
participate in a covered transaction”); see also id. § 180.135(a) (“A Federal agency head or designee may grant an
exception permitting an excluded person to participate in a particular covered transaction.”); id. § 180.310 (a
participant may continue existing covered transactions with a newly excluded person but “may not renew or extend
covered transactions (other than no-cost time extensions) with any excluded person, unless the Federal agency
responsible for the transaction grants an exception under § 180.135”); id. § 180.315 (similar language regarding
continued use of “the services of an excluded person as a principal,” allowing new use of the services of an excluded
person as a principal only upon grant of an exception by “the Federal agency responsible for the transaction”); id.

§ 180.415 (agency official may continue covered transactions with an excluded person or under which an excluded
person is a principal but may not renew or extend such transactions “unless you obtain an exception under §
180.135”). Such an exception “must be in writing and state the reason(s) for deviating from the governmentwide
policy in Executive Order 12549.” Id. § 180.135(a).
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excluded person to participate in a particular covered transaction.”'* An excluded party, however, may
seek reconsideration, or file an application for review (AFR) with the Commission,'* as provided for in
Supplemental Rule 6001.125(f). Commenters expressed support for this approach.

45. Under the supplemental rules that we adopt herein, !4’ the SDO is responsible for
determining appropriate transition and continuation periods before issuing any suspension or debarment
order, and in that process must consider whether, subject to the limitations described herein, an exception
to permit extended continuation periods to ensure delivery of services to customers and end-users would
be appropriate. Because the SDO will be responsible for conducting these proceedings in which these
transitional issues (including sole source services) are closely evaluated, the SDO is in a suitable position
to assess the facts of each case and determine whether to grant exceptions for covered transactions and to
address the relevant scope of any applicable limitations that might apply. The proponent of an exception
bears the burden of proving, by a preponderance of the evidence, any facts asserted.

46. Consistent with our discussion of transitions and continuations below and to better
protect program integrity, we find that any exceptions shall be subject to appropriate conditions such as
mandatory audits, additional reporting requirements, compliance agreements (with approval of OGC),
monitoring, or any other forms of effective oversight supplemental to those already provided under FCC
programs.'* We also adopt the NPRM’s proposal, strongly supported by commenters,'#’ that the
availability of alternate service providers to serve customers and end-users in a given area is one relevant
factor!*® for the Commission to consider in deciding whether to grant an exception to Commission
exclusions or to those issued by another agency. !

6. Transitions and Continuations

47. Under the Guidelines, a program participant may choose to continue with an excluded
entity “if the transactions were in existence when the agency excluded the person.”!'®? The NPRM

1452 CFR §§ 180.135. We intend for this delegation to apply for purposes of other rule sections in the OMB
Guidelines that refer to section 180.135 of the Guidelines. We thus decline to adopt other possible approaches under
the Guidelines, which would allow the Chairperson or perhaps even the full Commission to act on exceptions in the
first instance. The SDO’s decisions will remain subject to the AFR procedures available for decisions of a
Commission component, as we describe herein, thereby providing for appropriate oversight.

146 47 CFR §§ 1.106, 1.115.

147 See Supplemental Rules §§ 6001.125 (how to receive an exception) and 6001.310 (policies governing
continuations and transitions).

148 See Supplemental Rule § 6001.125(d).
149 See WISPA Comments at 7-8; SHLB-SECA Comments at 17.

150 If a participant contends that it is the sole provider of services, the SDO shall afford the bureau that administers
the program involved an opportunity to address this matter and rebut those assertions if necessary.

151 'We note that for purposes of the Lifeline, E-Rate, or RHC programs, where exclusions involve resellers, there
will almost always be alternate sources of service providers for customers and end-users. That is because resellers
by definition purchase their services or equipment from underlying carriers or from a manufacturer or other
manufacturer partner and then resell the services and equipment to their own customers and end-users. Our
experience with debarments and other enforcement actions in the Lifeline, E-Rate, and RHC programs has
demonstrated that Lifeline subscribers, schools, libraries, and health care providers are able to transition from the
reseller to the underlying carrier or to another provider. We recognize, however, that some participants in the E-
Rate or RHC programs may need to seek new bids for services and/or equipment, and the SDO should provide a
sufficient transition period for this to occur.

1522 CFR § 180.310(a). Section 180.315(a) of the Guidelines allows a participant to “continue to use the services of

an excluded person as a principal under a covered transaction” where such services were used before the exclusion

was issued. Id. § 180.315(a). Similarly, section 180.415(a) of the Guidelines provides that an “agency official” may
(continued....)
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requested comment on that approach as well as on whether continuation should be permitted under those
programs in which beneficiaries are receiving services on a month-to-month (or similarly short term)
basis.!™ We explained in the NPRM that section 180.310 of the Guidelines, if adopted, would constitute a
significant change from policies currently in effect for the E-Rate program that preclude the distribution
of any USF funds to debarred entities or entities that have violated program rules. For the reasons
explained below, we conclude that the continuation policies set forth in section 180.310 of the Guidelines,
and the related provisions contained in sections 180.315(a) and 180.415, should not be applied to the
programs subject to this Report and Order.">* We instead adopt a presumption that the SDO require
beneficiaries receiving services from an excluded provider to transition to new providers, subject to
limited exceptions described below.!5 To ensure consistency in eliminating bad actors from program
participation, whether as participants or principals, we conclude that the related continuation policies set
forth in section 180.315 of the Guidelines should not be applied to the programs subject to this Report
and Order and that participants should promptly secure the services of other principals (if needed) for
their covered transactions in order to maintain the integrity of Commission programs. >

48. The rules we adopt on transitions and continuations reflect our experience with current
rules in the E-Rate or RHC programs that require beneficiaries to change providers after an exclusion or
findings of rule violations. Further, in most of our programs there are alternative providers to whom
beneficiaries can transition, whether for telecommunications or other services from participants'>’ or
ancillary services from principals.'*® For example, for participants (e.g., beneficiaries, consultants, and
service providers) who are resellers, we expect that there will be an underlying carrier that may be able to
continue providing services to customers and end-users. Therefore, for both suspensions and debarments,
we will continue and extend to all programs subject to this Report and Order the practice of requiring

(Continued from previous page)
determine whether the agency should “continue covered transactions with an excluded person or under which an
excluded person is a principal if the transactions were in existence when the person was excluded.” Id.

§ 180.415(a). Any such decision may be made “only after a thorough review to ensure that the action [to terminate
or continue] is proper.” Id.

153 NPRM, 34 FCC Rcd at 11370, para. 70.
154 See Supplemental Rule § 6001.310(a)(1).

155 As explained further below, we also intend for the SDO to have discretion under the separate LDP remedy to
consider whether continuing with the same provider or transitioning to a new one is appropriate, given that, in such
circumstances, the remedy corresponds to less egregious misconduct and the LDP period is typically shorter than for
a suspension or debarment.

136 See, e.g., NPRM, 34 FCC Red at 11249, para. 2 (revision of our suspension and debarment rules could better
enable the Commission to “root out bad actors from participation in its support programs” and ensure that
expenditures “are directed . . . to good actors who will use them only for their intended purpose™). Under our
supplemental rules, as explained earlier, in most cases “principals” are considered to include lower tier participants,
one of several differences between the rules we adopt and those in the Guidelines.

157 Additionally, many of the Lifeline consumers receive service on a month-to-month basis. If we were to treat
such relationships as long-term contracts under sections 180.310 and 180.315 of the Guidelines, in practice any
exclusion would become meaningless because excluded providers could continue to provide service indefinitely.
That is not an acceptable outcome. Further, in most service areas there are multiple providers of these services such
that consumers can readily find alternative providers. See USAC, Companies Near Me Tool,
https://cnm.universalservice.org/ (last visited Jan. 2, 2026).

158 We note that some principals, such as consultants or management companies, may be providers of services for
whom, in our experience, substitute providers should be readily available. Other principals such as officers,
directors, or program managers, may be internal to organizations. In such cases, an exclusion would require that the
organization remove those excluded persons from any role and duties in covered transactions (including oversight
responsibilities) and transfer their duties for such transactions to other individuals as may be needed.
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alternative providers and other mitigation measures to help transition customers and end-users from an
existing, excluded provider to alternative providers.!* We recognize, however, that for some programs,
the availability of alternative providers may be limited or longer transition periods may be necessary. We
therefore grant authority to the SDO to both fashion reasonable transition periods that protect
beneficiaries from loss of services and also to grant exceptions pursuant to Supplemental Rule 6001.125
for that purpose subject to administrative agreements (such as compliance agreements) and agency
oversight as appropriate. The SDO’s determinations on transitions and continuations should reflect the
overarching goal of the OMB Guidelines to protect program integrity by limiting or eliminating program
participation by bad actors, while also ensuring continuation of services to beneficiaries. At least one
commenter has advanced the premise that, “[w]here at all possible, suspension and debarment should not
interfere with the continued receipt of services to [the]. . . institutions and the communities they serve.””!
Although this is an important consideration—and perhaps even a critical one in certain circumstances—
we must balance it with the need to protect the public, including individual consumers, from waste, fraud,
and abuse that could result in deleterious effects for a specific Commission program or group of
programs.

49, In reaching these conclusions, we have carefully considered the comments of SHLB-
SECA, which recommended that beneficiaries such as schools, libraries, and health care providers should
have the option to receive uninterrupted support from a suspended or debarred entity for the duration of
the contract, rather than being required to substitute a new service provider through a service provider or
Service Provider Identification Number (SPIN) change, if allowable under state and local procurement
rules, or rebidding the contract or service.'®! Funds for Learning similarly encouraged us to “allow
participants to receive service from a suspended or debarred entity for the duration of the USF-supported
contract or to substitute a new provider, whether the services are on a fixed or on a month-to-month
basis.”!®? Our experience with service provider substitutions under our current rules, however, persuades
us that we can protect against service disruptions to beneficiaries, including under the E-Rate and RHC
programs, without allowing excluded service providers to indefinitely continue to provide services and
receive support under these programs. The SDO shall be responsible for determining the terms and
conditions of any transitional periods or, in rare cases, permit exceptions to allow for continuations of a
limited duration where, for example, no alternative providers are presently available or transitioning to
another service provider will require additional steps (perhaps under state agency requirements). We
further direct the SDO to work closely with the bureaus and offices responsible for the programs, as well
as OGC, to develop transition or continuation plans.'®* The review of how exclusions will apply as to
agency procurement transactions in this regard shall be made by the SDO, in consultation with the
affected bureaus or offices, and with OGC, on a case-by-case basis. Any compliance agreements will
require the approval of OGC.

50. To achieve these goals, the SDO first will need to closely evaluate the particular services
provided by the party and the availability of alternate providers in the geographic areas served, the typical

159 Nothing in this Report and Order or any order of the SDO shall interfere with the Commitment Adjustment
Process (COMAD) through which USAC recovers funds that have been committed or disbursed in error, or
otherwise wrongly, by rescinding those commitments and recovering improperly disbursed funding. USAC,
Commitment Adjustments/Recoveries, https://www.usac.org/e-rate/applicant-process/before-youre-
done/commitment-adjustments-recoveries (last visited Jan. 2, 2026).

160 Funds for Learning Reply at 5.
161 SHLB-SECA Comments at 19-20.
162 Funds for Learning Reply at 5.

163 Where appropriate, the SDO’s transitional terms might include compliance agreements, enhanced agency
oversight, and other safeguards designed to eliminate the potential for further misconduct.
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terms of any contracts that may exist between the provider and its beneficiaries, and any federal or state
certification requirements applicable in programs such as the NDBEDP or TRS program. If the SDO
determines that a continuation is necessary, the SDO shall fashion an order (or provide for an
administrative agreement) that ensures an expedited transition to alternative providers; we emphasize that
transitions from excluded entities should be accomplished with all deliberate speed in order to protect
program integrity and remove bad actors from our programs. The SDO shall require that during any
transitional period, the excluded providers continue providing services to their beneficiaries consistent
with our rules and with their contractual obligations.!®* In those cases where obtaining an alternative
provider may require new competitive bidding or provider certifications, the SDO shall ensure that the
transition period is sufficient to allow for that process.

51. The equities as applied to marketing organizations, enrollment representatives, or
consultants who have been suspended or debarred counsel that we adopt a different rule in that context.
The SDO shall require that those entities or persons immediately cease their operations related to covered
transactions. No exceptions or transitional periods shall be permitted. Program participants shall not
have the option to continue doing business with such entities or persons during the period of their
suspension or debarment. In our experience, there are many persons and organizations seeking to
perform such marketing and consulting services, such that service providers should have ample options
for securing replacement vendors. Further, immediate discontinuation of such marketing and consulting
services will not have adverse effects on current customers or end-users of the service providers and will
help to avoid an excluded actor continuing to benefit under our programs.

52. Additionally, we acknowledge that the NDBEDP and TRS programs present unique
circumstances for the SDO to consider in our transition and continuation framework. For example,
because only a single NDBEDP provider is certified to serve each geographic area, suspended or debarred
NDBEDP service providers may need to continue to provide services to program participants, with
appropriate safeguards as directed by the SDO, until another entity is certified to operate within the
respective jurisdiction.'®® To facilitate the transition to another provider, the Consumer and
Governmental Affairs Bureau (CGB) should request an NDBEDP certified entity that has been suspended
or debarred to voluntarily relinquish its certification within a deadline and explain that if the entity does
not voluntarily relinquish its certification, then a revocation proceeding pursuant to 47 CFR section
64.6207(h) will be initiated.'*® Similarly, if a TRS provider is suspended or debarred and is the only
entity offering a particular form of TRS in a jurisdiction, an alternative provider will need to be certified
by the Commission or contracted by a state TRS program to provide those services.!®” Under those

164 For example, under 47 CFR § 54.405 ETCs must provide Lifeline services to all eligible customers seeking such
services, and ETC-initiated de-enrollment is permitted only where the carrier has a reasonable basis to believe that a
subscriber no longer qualifies for Lifeline services.

165 Once a new entity is certified, the previously certified entity must follow all of the certification transition steps
required by section 64.6207(j) of the NDBEDP’s rules to ensure a smooth transition to the newly certified entity. 47
CFR § 64.6207(j).

166 1d, § 64.6207(h).

167 The Commission certifies a state TRS program for each state, and each state program manages TTY-to-voice
TRS, Speech-to-Speech Relay Service, and analog Captioned Telephone Service within the state. See 47 CFR
§ 64.606. Generally, each state program contracts with one provider to offer service within the state, although states
have the option to contract with different providers for the different forms of TRS, and states also have the option to
contract with multiple providers of the same service or services. Because state programs are subject to the
Commission’s mandatory minimum standards, 47 CFR § 64.604, and the Interstate TRS Fund, which is overseen by
the Commission, is responsible for payment of the interstate minutes originating in any given state, suspension or
debarment of a provider that is contracted by a state program would effectively debar that provider from serving the
state. If the contract provider in a state is debarred from providing service, the state program would need to contract
(continued....)
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circumstances, we anticipate that the SDO will allow a suspended or debarred TRS provider to continue
to provide services to program participants until another entity is certified by the Commission or
contracted by the relevant state TRS program to provide the form of TRS involved. The Commission will
expedite its certification review to the maximum extent possible to facilitate a rapid transition to an
alternative provider and will encourage the state authorities to act similarly.!%® These procedures will
ensure that any exclusion action is implemented consistent with applicable Commission rules to safeguard
Commission programs and program beneficiaries’ needs.

53. We anticipate that transitional periods to alternative providers will vary from program to
program, and the SDO will need to take individual circumstances into account. In extraordinary
situations where alternative providers cannot be identified as quickly as initially anticipated, the SDO
may permit a continuation beyond the initial transition period, but any extended transition should be
limited and as short as feasible. After the SDO determines the length of the initial and any subsequently
extended transition period, the SDO shall require excluded providers to send timely notices to affected
customers and end-users of the need to transition to alternative providers. !¢’

54, Notices to affected customers or end-users should include: (1) a statement that the
participating provider has been suspended or debarred; (2) a statement that the provider will continue to
provide services until the date certain as specified in the suspension or debarment order; (3) a statement
that users should obtain service from another provider; and (4) a listing of the names and contact
information for other providers authorized to supply that service in the jurisdiction. In evaluating
transition periods and notice requirements, especially for the Lifeline program, the SDO should also
consider any transition and notice provisions that the Commission has previously adopted.'”

55. The SDO, in consultation with the bureaus, should also take appropriate steps to ensure
that a suspension or debarment is implemented in a manner consistent with existing Commission
requirements and the needs of program beneficiaries.

7. Interagency Reciprocity

56. Under the Guidelines, an agency’s determination to exclude an entity from its program is
afforded governmentwide reciprocity; that is, an entity that is suspended or disbarred by another federal
agency is automatically suspended or disbarred from the Commission’s nonprocurement and procurement
programs. However, the Guidelines also permit an excluded entity to petition the agency for an exception
to the governmentwide exclusion. The NPRM explained that adoption of the Guidelines could trigger the
suspension or debarment of persons or entities that currently participate in the Commission’s programs
through governmentwide reciprocity.!”! The NPRM requested comment on whether there were any
program participants currently excluded by another agency, and, if so, whether they proposed any
modifications or supplemental rules to allow them to continue to participate in Commission programs.'”?

57. The NPRM also requested comment on how a person excluded by another agency should

(Continued from previous page)
with a new provider to maintain the state program’s eligibility under the Commission’s mandatory minimum
standards.

168 Further, the Commission will follow its current notice and hearing process for suspending or revoking a TRS
provider certification or a state TRS program certification. See 47 CFR § 64.606(e).

169 See Supplemental Rule § 6001.310(c)(1).
170 See, e.g., 47 CFR § 54.1801(e)(4) (transition, notice, and continuation-of-service rules for removed providers).
7' NPRM, 34 FCC Rcd at 11373, para. 82.

172 NPRM, 34 FCC Red at 11373-74, paras. 82-84. Under the Guidelines, a program participant may continue
receiving services from an excluded person under an existing contract but may not renew or extend the contract
(other than no-cost time extensions) without an exception from the agency. 2 CFR § 180.310.
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advise the Commission of the exclusion and request an exception to reciprocity. The NPRM further asked
if the Commission should be required to act within a certain period after receiving such a request and
whether the agency should issue exceptions, if appropriate, through a negotiated agreement that would
include mandatory independent audits, additional reporting requirements, or similar forms of oversight.
The NPRM requested comment on how the Commission will provide information regarding entities
suspended or debarred by the Commission to the governmentwide Systems of Awards Management
(SAM). We received no comment on these requests.

58. We generally adopt the Guidelines’ reciprocity rule; entities excluded by the Commission

SDO will be excluded from nonprocurement programs governmentwide, and entities excluded by other
federal agencies’ SDOs will be excluded from the Commission’s nonprocurement programs subject to
this Report and Order. Additionally, we adopt with modifications our proposed supplemental rules on
exceptions to reciprocity and explain the procedures necessary to ensure that the SDO can appropriately
evaluate whether and to what extent to grant exceptions to exclusions issued by other agencies. Under
Supplemental Rules 6001.120(d) and 6001.125, we delegate authority to the SDO to entertain petitions
for exceptions from interagency reciprocity.

59. The procedure we adopt is a two-step process, consisting of a preliminary review by the
SDO and the SDO’s subsequent exception determination, if warranted. First, we require in Supplemental
Rule 6001.120, as proposed in the NPRM, that FCC program participants or principals excluded by
another agency promptly notify the Commission within ten business days after the participant has
received notice of the exclusion so that the Commission may consider this information in connection with
participation in the programs that the Commission administers. We also require that any participant or
principal who is currently included in the SAM exclusion list, based on conduct occurring before the
effective date of this rule, provide notice of such exclusion to the Commission within 30 days after these
rules become effective. Such notifications shall be made by email and by letter to the head of the bureau
or office responsible for the program(s) in which the excluded entity participates, the Administrators of
any affected program, the Commission’s General Counsel, and the Commission’s Managing Director.!”
Participants or principals excluded by other agencies may temporarily continue with existing covered
transactions under FCC programs but may not enter into new transactions unless an exception is granted.
Such participants and principals must also comply with any orders for transitions or limited continuations
that the SDO may issue.

60. When advised of an exclusion issued by another agency, the SDO shall conduct a
preliminary evaluation, upon the request of a participant or an excluded person or an FCC bureau or
office responsible for administering the affected programs, to determine whether to grant an exception
based on factors such as when the underlying misconduct occurred, when the other agency issued the
exclusion, whether the excluded person is a sole source provider of services under an FCC program, and
how much longer the exclusion will remain in effect.!”* The SDO shall consult with OGC and the
bureaus and offices responsible for administration of any affected programs or covered transactions in
making this determination. If no exception is granted after the preliminary evaluation, the entity remains
excluded from Commission programs. The SDO will promptly notify the excluded party and initiate
informal proceedings on transitions to alternate providers or limited continuations, if necessary. The
notice shall further state that the excluded party is immediately barred from enrolling new customers or
end-users in any Commission programs subject to our suspension and debarment rules, may not enter into
any new covered transactions or provide services for a covered transaction, and has 30 days to file a

173 We delegate authority to OGC, in consultation with the relevant bureaus and offices, to revise these methods
where appropriate.

174 See Supplemental Rule § 6001.120(d).
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response in which the excluded person may seek an exception from Commission reciprocity.'”

61. Requests for an exception from an exclusion issued by another agency following a
preliminary determination that no exception is warranted must state the reasons for the requested
exception and provide any supporting evidence. After the informal proceedings are concluded, the SDO
will issue a decision that rules on any exception request filed by the excluded person and may grant the
exclusion only if doing so is supported by a preponderance of the evidence. In any event, exceptions
should be granted only infrequently,'’® particularly in the context of the criteria that the SDO shall
consider in evaluating whether to permit an exception. If the exception request is not granted, the
decision will also set forth the appropriate transition or continuation requirements applicable to the
exclusion (including customer notice requirements) consistent with Supplemental Rule 6001.310. The
SDO will consult with OGC and the bureaus or offices responsible for administration of any affected
programs before issuing these rulings. Any exceptions granted by the SDO may be subject to appropriate
conditions such as mandatory audits, additional reporting requirements, compliance agreements (with
approval of OGC), monitoring, or any other forms of effective oversight supplemental to that already
provided under FCC programs.

62. We believe that the procedure we have created for the SDO to consider how to
implement reciprocity creates sufficient opportunity for the party excluded by another agency to
participate in this process, and we modify our proposed supplemental rule. We also require a participant
that is not already registered with the SAM to do so within ten days of the date that its suspension or
debarment becomes effective.!”” We note that the timing of this registration requirement will differ in
cases of suspension, which generally becomes effective when first imposed, and debarment, which
becomes effective only when the SDO issues a final decision at the close of the proceedings.!”®

8. Alternative Remedies or Settlements

63. We also adopt potential alternative remedies within the suspension and debarment
framework to resolve these proceedings without resorting to an exclusion, if appropriate.!” The
Guidelines allow agencies to settle exclusion actions when it is in the best interest of the government'*°
and specifically authorize the use of administrative agreements as the settlement framework.!8! The

175 See Supplemental Rule § 6001.120(e).

176 Exec. Order 12549, Debarment and Suspension, 51 Fed. Reg. 6370 (Feb. 18, 1986); see Supplemental Rule §
6001.125 (“In evaluating requests for exceptions, the SDO shall evaluate the particular services provided by the
excluded person and the availability of alternate providers in the areas served, the typical terms of any contracts that
may exist between the provider and its beneficiaries, any federal or state certification requirements that may be
applicable (especially for NDBEDP or TRS), when the misconduct resulting in the exclusion occurred, and in the
case of exclusions by other agencies, when the exclusion was issued and how much longer the exclusion will remain
in effect.”).

177 This is a modification of the three business days provided by the Guidelines. Supplemental Rule § 6001.120; 2
CFR § 180.520.

178 2 CFR § 180.710 (“A suspension is effective when the suspending official signs the decision to suspend.”); id.
§ 180.810 (“Unlike suspension, a debarment is not effective until the debarring official issues a decision. The
debarring official does not issue a decision until the respondent has had an opportunity to contest the proposed
debarment.”).

179 Such alternative remedies are distinct from a Limited Denial of Participation insofar as the latter is a separate
type of proceeding. As discussed below, alternative remedies or settlements are also available for those
proceedings.

1802 CFR § 180.635.
1812 CFR § 180.650.
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NPRM invited comment on whether the SDO should have authority to tailor exclusions for particular
circumstances or propose remedies in lieu of exclusion.!®? The NPRM asked commenters to address
whether the SDO should impose alternative remedies after consulting with appropriate bureau and office
staff with knowledge of how entities are certified (in the case of TRS or NDBEDP) or how alternative
remedies might impact delivery of services to beneficiaries.!®> The NPRM also asked what types of
alternative remedies should be considered, how such remedies should be fashioned, and when alternative
resolutions might be appropriate. '3

64. There was consensus in the record that the SDO should have authority to fashion
settlements (often referred to as administrative agreements in the suspension and debarment context)'®3
short of imposing exclusions.!®® Moreover, the Interagency Suspension and Debarment Committee
(ISDC) encourages agencies to use administrative agreements, which are increasingly being imposed as
alternatives to exclusion.'®’

65. We agree and adopt a modified supplemental rule on alternative remedies to suspension
and debarment that will include administrative agreements, as contemplated by sections 180.635 and
180.650 of the Guidelines.!'®® The modified rule we adopt, however, recognizes that OGC possesses
substantial expertise in designing administrative agreements (including compliance agreements under our
programs). We require that the SDO consult and coordinate with OGC in structuring any administrative
agreements and require the approval of OGC before they may be adopted. In addition, under the rules we
adopt, administrative agreements may not: (i) impede or impair the Commission’s authority to seek full
recovery under its debt collection authority of any improper payments made to the settling party; or (ii)
purport to resolve any claims the Government may have against the settling party, such as pending NALs
issued by the Enforcement Bureau or causes of action under the False Claims Act or other similar laws or
common law claims. Similarly, should a party propose a “global” settlement with the Government on

182 See NPRM, 34 FCC Red at 11371, para. 75.
183 See id.
184 14

185 See 2 CFR § 180.650 (“[A] Federal agency may enter into an administrative agreement with you as part of the
settlement of a debarment or suspension action.”).

186 See Meunier Comments at 7 (“[S]ettlement[s] (or ‘administrative agreements’ as they are referred to by the S&D
community) are an extremely important vehicle . . . .”); NCTA Comments at 3 (“The robust use of

alternatives . . . also provides a way for the Commission to ensure that it is accounting for the effect of its actions on
the customers that are served by the affected provider.”); Joint Association Comments at 19 (“The FCC

asks . . . whether the SDO should be empowered to ‘tailor’ decisions to provide for alternative remedies . . .. [T]he
answer is a definite yes.”); CTIA and USTelecom Comments at 10-11 (supporting “the proposal that an
administrative settlement agreement or consent decree could be used to allow an area’s only provider to continue to
provide service subject to more robust monitoring”); WISPA Comments at 11 (“A grant of flexibility to officials
responsible for adjudicating potential suspensions and debarment [for settlement agreements and alternative
remedies] is a sound approach . . . .””); SHLB-SECA Comments at 21-22 (“SHLB-SECA supports the use of
alternative remedies or settlements in lieu of suspension and debarment[, which] should be imposed only as a
remedy of last resort.””); E-Rate Central Comments at 6 (“The debarring official, broadly defined, should most
certainly be given the authority to propose remedies in lieu of suspension and debarment.” (quotation marks
omitted)); Funds for Learning Reply at 6 (“[T]hese less drastic remedies can accomplish much of what the
Commission hopes to achieve through suspension and debarment with less harmful results to all parties.”).

187 See Report from Lori Y. Vassar, Chair, ISDC to Ron Johnson, Chairman, Comm. on Homeland Sec. &
Governmental Affs., U.S. Senate at 4-5 (Jan. 15, 2021),
https://www.acquisition.gov/sites/default/files/page file uploads/ISDC%20FY 19%20873%20Report.pdf (ISDC
Report).

188 See Supplemental Rule § 6001.455.
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matters before the SDO and pending in other forums, then such a settlement would require the
participation and approval of all relevant decisionmakers at the Commission, the Department of Justice,
and any other agencies or entities involved, as appropriate.

66. We also agree with WISPA and SHLB-SECA that the SDO should determine whether an
administrative agreement is the appropriate remedy on a case-by-case basis.'** We note that one factor
that could weigh in favor of resolution through administrative agreement is a participant’s “self-
report[ing] an issue to the FCC,”'° depending on the circumstances (e.g., the severity of the violation or
misconduct, and whether it was reported promptly and remediated when discovered). Based on the
record, we also find that administrative agreements are most effective if, in addition to training and
compliance obligations,'! they require reporting, auditing, and/or independent monitoring. '*?

9. Period of Debarment

67. The typical debarment period under the Guidelines is not more than three years, but may
be adjusted based on the “seriousness of the causes” for debarment and evaluation of the factors listed in
the Guidelines.!”® Further, a debarred person may ask the SDO to reconsider the debarment decision or to
reduce the time period of the debarment.!** The NPRM asked whether we should adopt the standard
debarment period and whether there are additional mitigating factors beyond those set forth in the
Guidelines'*® that may warrant a reduction in the debarment period, including the absence of an
alternative service provider or the participant’s post-debarment adoption of compliance agreements. !
Based on the record,'” we adopt the standard three-year debarment period under section 180.865 of the
Guidelines, which provides the SDO with flexibility to consider adjustments. We also find that a
debarred participant may submit a petition under sections 180.875 and 180.880 of the Guidelines for a
reduction of the debarment period based on, among other things, the absence of other service providers or
the participant’s post-debarment adoption and satisfactory implementation of appropriate compliance

139 WISPA Comments at 11; see also SHLB-SECA Comments at 22 (suspension and debarment process should be
“flexible enough to address all of the particular circumstances” of a particular case); NCTA Comments at 4
(“Because there [is] a wide variety of potential fact patterns, we would not recommend that the Commission adopt a
rigid one-size-fits-all policy for these situations. Rather, the Commission will need to balance the harm to customers
from removing the service provider with the harm to the program from allowing continued participation.”).

190 Joint Association Comments at 20; ¢f. CTIA and USTelecom Comments at 16 (“The Commission should
encourage, rather than discourage, self-reporting to correct . . . instances of inadvertent noncompliance.”); WISPA
Comments at 6 (“[T]he Commission should adopt rules that provide maximum incentives for parties seeking
funding to take their own corrective action in response to unfavorable information.”).

11 Joint Association Comments at 20 (“[TThe emphasis in [administrative agreements] should be placed on
verifiable actions taken in a prescribed timeframe that will foster future compliance and protect the affected funding
program.”).

192 Meunier Comments at 7 (“Administrative agreements do require the devotion of resources to oversee, but that
can be minimized through provisions that require reports, audits or a monitor so that the cost of such oversight falls
on the respondent rather than the taxpayer”); accord Joint Association Comments at 20 (“[Administrative
agreements] also can include the use of an ethics and compliance officer to ensure future compliance.”).

193 See 2 CFR §§ 180.860, 180.865.

194 Id. § 180.875.

195 Id. § 180.860.

196 NPRM, 34 FCC Rcd at 11370, para. 73.
197 SHLB-SECA Comments at 20.
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agreements. '

68. The NPRM additionally asked whether schools, libraries, and health care providers
should be treated differently from other USF participants with respect to the period of debarment.!*’
SHLB-SECA stated that it is “absolutely necessary” to do so because such institutions are not
“commercial enterprise[s]; these are the non-profit organizations that the FCC’s programs were designed
to benefit.”?® As we have already made clear, the SDO will consider the totality of the circumstances,
such as the effect of debarment on the broader public interest, including on the beneficiaries of FCC
programs. All of the FCC programs that will be subject to these suspension and debarment rules are
intended, ultimately, to benefit unserved or underserved populations—regardless of the type of entity or
individual obtaining program services, but all participants must also conduct their business in a manner
designed to prevent waste, fraud, or abuse.

69. The NPRM also requested comment on a proposed rule that would permit the SDO to
determine that a participant’s conduct was so egregious as to require it to petition for readmission to
Commission programs.?’! We received no comments on this proposal and now adopt the proposed
readmission rule.?? Although we expect that the SDO will not regularly rely on this option, we find that,
in the appropriate situation, it will protect the public interest by adding an additional opportunity for
review before permitting the worst actors from returning to FCC programs. Where a petition for
readmission is required, the debarred party as petitioner must demonstrate that it has implemented
sufficient remedial actions to avoid future program violations. These requirements shall apply regardless
of any change of ownership of an excluded entity. If the entity fails to file a required petition or if the
request is denied, the SDO may extend the debarment for an additional period under 2 CFR section
180.885 in order to protect the public interest.

10. Additional Process Considerations

70. We resolve several additional procedural questions that the Commission raised in the
NPRM to ensure that implementation of any new rules would be efficient and fair. In their comments,
parties also offered proposals for other improvements or modifications which we address in this section.

71. Appointment and Designation of the SDO. Under our legacy rules, the Enforcement
Bureau has authority to resolve universal service suspension and debarment proceedings.?”* The NPRM
requested comment on whether we should revisit that delegation given our proposal to significantly
expand the scope of the Commission’s suspension and debarment rules.?** The NPRM explained that our
primary goal is for the official to be neutral,?” but explained that suspension and debarment proceedings

198 2 CFR §§ 180.875, 180.880. Such circumstances may include “[n]ewly discovered material evidence,” the
“[e]limination of other causes for which the debarment was imposed,” or another “reason[] the [D]ebarring
[O]fficial finds appropriate.” Id. § 180.880.

199 NPRM, 34 FCC Rcd at 11370, para. 74.
200 SHLB-SECA Comments at 21.

200 NPRM, 34 FCC Rcd at 11370, para. 74.
202 See Supplemental Rule § 6001.460.

20347 CFR §§ 0.111(a)(14), 54.8. Section 54.8 was originally adopted as section 54.521 and redesignated in 2007.
See Comprehensive Review of the Universal Service Fund Management, Administration, and Oversight, Report and
Order, 22 FCC Red 16372, 16410 (2007).

204 NPRM, 34 FCC Rcd at 11372, para. 79.

205 NPRM, 34 FCC Rcd at 11372, para. 80. The NPRM asked whether the Chief, Enforcement Bureau (or designee)

should serve as SDO, and, if so, whether it would be appropriate for that person to conduct proceedings in which the

individual was involved in any capacity. Id. at 11372-73, para. 81. The NPRM also asked whether persons other
(continued....)
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are not adjudications subject to the Administrative Procedure Act’s (APA) formal hearing provisions that
prohibit agency staff from performing both prosecutorial and decisional activities.?’® We adopt an
approach under which a Commission-appointed official, the SDO, will preside over suspension and
debarment proceedings under delegated authority.

72. Commenters generally supported our proposal that the official should be neutral.?"’
Several commenters argued that, to ensure such neutrality, the Commission should house the SDO within
the Office of the Managing Director (OMD) or OGC and/or should establish clear demarcations between
the suspension and debarment function, on the one hand, and the enforcement and program administration
functions, on the other.?”® Mr. Meunier agreed that such separation is “desirable,” although not required
as a matter of due process.?”” Several commenters also urged that the SDO must have sufficient
background, knowledge, and expertise with the highly complex rules underlying USF, TRS, and other
federal programs to avoid lengthy delays and erroneous findings and conclusions.?' And finally, one
commenter, E-Rate Central, opined that appointment of the appropriate SDO might “depend upon the
remedial action contemplated.”?!!

73. As the foregoing makes clear, while commenters generally agreed on the principle that
the SDO should be “neutral” and have relevant expertise, they did not coalesce around any specific
proposal. We agree that the SDO’s decisions should be informed by the relevant subject matter experts
within the Commission, and we permit the SDO to draw upon and apply expertise from the pertinent
bureaus and offices.

74. The Commission will designate an individual to serve as the SDO.?? It is not yet clear
what demands the Commission will face in terms of staffing, resources, and time on an annual basis in
connection with suspension and debarment proceedings.?!®> Therefore, we decline to adopt any of the

(Continued from previous page)
than Enforcement Bureau personnel should be considered for appointment as SDOs, and, if so, to specify their
qualifications, identifying the Managing Director as one possible alternative. /d. Finally, the NPRM asked if the
SDOs should be subject to appointment for a specific term, or whether they should be subject to removal by the
Commission at will—and whether the Supreme Court’s decision in Lucia v. SEC, 138 S. Ct. 2044 (2018), limited
the appointment of SDOs. Id.

206 See 5 U.S.C. § 554(d).

207 See, e.g., E-Rate Central Comments at 7; Joint Association Comments at i-ii, 15-17. But see Meunier Reply at 5
(“The courts do not require neutrality of the SDO. They require only objectivity.”).

208 See Joint Association Comments at 15-17; SHLB-SECA Comments at 23.

209 Meunier Comments at 5. Mr. Meunier served as the initial Chair of the OMB ISDC, a position which he held
from 1988-2008, and spent the majority of his 32 years of federal service working almost exclusively in the field of
suspension and debarment as an attorney advocating on behalf of suspension and debarment actions, a hearing
officer, and SDO for the Environmental Protection Agency. Id. at 1.

210 See SHLB-SECA Comments at 23 (“It is extremely important . . . that anyone to whom the FCC grants authority
to prosecute suspension and debarment actions be well-versed in the history of the particular USF program, its rules,
and its policy goals and objectives.”); Munier Reply at 5 (“[The SDO] are expected to be connected with the
programs in which they are exercising managerial decision functions.”).

211 E-Rate Central Comments at 7.
212 See Supplemental Rule § 6001.430.

213 ¢f. Joint Association Comments at 21 (“The FCC . . . should dedicate sufficient staff to expeditiously examine
potential suspension and debarment actions, prepare the administrative record, meet with respondents, and
administer [administrative agreements] to ensure that decisions do not languish due to resource constraints.”).
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other specific proposals regarding an SDO’s appointment at this time.?!* Rather, to enhance
administrative economy and preserve flexibility to better serve the public interest in light of future
staffing resources and enforcement demands, we anticipate that the Commission will address the agency’s
organizational needs and practices when making the SDO appointment.

75. Pre-Notice Letters. We permit the use of pre-notice letters, as numerous commenters
urged. According to the ISDC, these letters “include show cause letters, requests for information, and
similar types of letters” and “are used to inform an individual or entity that the agency suspension and
debarment program is reviewing matters for potential SDO action, to identify the assertion of misconduct
or the history of poor performance, and to give the recipient an opportunity to respond prior to formal
SDO action.”?'> CTIA and USTelecom suggested that such letters should be required.?!'® Other
commenters, in contrast, noted that pre-notice letters are generally beneficial and should be used
“whenever possible”?!'” but may not be appropriate in response to “egregious conduct.”?'® We agree that
pre-notice letters may be a useful tool in appropriate circumstances, for example, if it is clear that the
misconduct at issue should be resolved through an administrative agreement. We decline, however, to
require their issuance in all cases. CTIA and USTelecom did not identify any agency that has made pre-
notice letters mandatory, and we find that doing so could harm the public interest by preventing the
Commission from moving quickly when necessary to protect our programs and their beneficiaries.

76. Imputation of Conduct. The Guidelines’ imputation rule allows the agency to impute
conduct from an individual to an organization, from an organization to an individual, among individuals,
or among organizations in appropriate circumstances.?'* The NPRM noted that the rule allows us to “plug
a gap in the Commission’s current suspension and debarment mechanism.”??** We now adopt the
Guidelines’ imputation rule as proposed, which will afford us greater flexibility in responding to
misconduct.

77. Some commenters expressed concern about the imputation of conduct under the
Guidelines and recommended possible limitations or modifications. One commenter, E-mpa, also

214 To the extent that commenters question a bureau or office’s objectivity to handle exclusion or LDP proceedings,
we disagree. It is our experience that bureaus and offices routinely work together to administer the Commission’s
existing suspension and debarment rules in an objective manner, and we anticipate and expect that such efforts
would continue. We delegate authority to the Office of General Counsel, in consultation with the Office of the
Managing Director, the Enforcement Bureau, the Wireline Competition Bureau, and the Consumer and
Governmental Affairs Bureau to revise existing delegated authority rules to accommodate this planned shift in
responsibilities.

215 ISDC Report at 4. In Fiscal Year 2019, fifteen agencies reported issuing 139 pre-notice letters to potential
respondents. /d. As a potential point of comparison, in Fiscal Year 2023, 13 agencies reported issuing 97 pre-notice
letters. See Report from Jennifer L. Ward, Chair, ISDC to Gary C. Peters, Chairman, Comm. On Homeland Sec. &
Governmental Affs., U.S. Senate, at 5 (Dec. 31, 2024),

http://www.acquisiton.gov/sites/default/files/page file uploads/page file uploads//FY23%20Report%20by%20the
%20Interagency%20Suspension%20and%20Debarment%20Committee%200n%20Federal%20A gency%20Suspensi
on%?20and%20Debarment%20Activities.pdf.

216 See CTIA and USTelecom Comments at 5-7.

217 Joint Association Comments at 19.

218 See NCTA Comments at 3 (“While there may be cases where suspension and debarment is the best response to
egregious conduct that threatens the Commission’s programs, in many cases the better approach for the Commission
and other stakeholders would be a consent decree or similar agreement that imposes a fine or other cure for the
offending behavior and binding commitments on future behavior.”).

2192 CFR § 180.630.
220 NPRM, 34 FCC Rcd at 11356, para. 22 n.43.
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objected to any imputation, arguing that suspension or debarment of an entire company as a result of bad
conduct by only a few individuals could cause undue hardship to all those at the company whose conduct
was not improper. >*! Such an argument, however, misses the critical point that where bad conduct exists,
our obligation is to protect our programs and program beneficiaries, and in many cases any potential harm
to the company or its “good actors” will be greatly outweighed by the harm that such firms can cause to
our programs and beneficiaries. Further, E-mpa fails to recognize that the Guidelines’ imputation rule is
permissive, not mandatory—it sets forth when an agency “may” impute conduct—and permits the SDO to
take individual facts into account on a case-by-case basis. We also find commenters’ other concerns with
the Guidelines’ imputation rule unpersuasive. Specifically, SHLB-SECA urged that imputation from an
individual to an organization should require the organization’s knowledge, approval, or acquiescence.??
While we generally agree that imputation from an individual to an organization will be most appropriate
based on the latter’s knowledge, approval, or acquiescence, there may be other scenarios where
imputation is appropriate due to an organization’s inadequate supervision or oversight. We also reject the
recommendation to limit imputation to an organization only where an individual acts within the scope of
his/her employment;??* such a limitation would emphasize form over substance and fail to capture
scenarios where an organization has knowledge of, and benefits from, an individual’s misconduct that is
outside of his/her scope of employment.?** Finally, NCTA’s concern—that the imputation rule could
trigger strict liability for a provider based on actions by a third party not within the provider’s control and
that the provider made good-faith efforts to identify?>>—is misplaced. Section 180.630 permits (without
requiring) imputation in such scenarios, and the provider may demonstrate why the SDO should not
impute liability.

78. Presentation of Evidence. The NPRM requested comment on several evidentiary
procedures, including who should provide information supporting suspension or debarment to the SDO in
an exclusion proceeding.??¢ The NPRM proposed that where the Office of Inspector General (OIG) has
conducted the underlying investigation supporting the suspension and debarment, it should have primary

22! For example, Richard Bernsetin, who is the founder and Chief Executive Officer of E-Rate Consulting, LLC and
the president of E-Rate Management Services, recently pled guilty to accepting kickbacks from certain service
providers in the Emergency Connectivity Fund (ECF) program. See DOJ, Press Release, School Consultant Pleads
Guilty to Kickback Conspiracy Connected to Covid-Era Programs Designed to Help Schoolchildren Access the
Internet (Jan. 22, 2026), https://www.justice.gov/usao-edny/pr/school-consultant-pleads-guilty-kickback-conspiracy-
connected-covid-era-programs. Similarly, Simon Goldbrener, an E-Rate consultant and owner of Gold Consulting
and SGoldbrener LTD, pled guilty to a wire fraud conspiracy designed to obtain funding fraudulently through the E-
Rate program. United States v. Goldbrener, Case No. 7:18-cr-00614, Plea Agreement (S.D.N.Y. Dec. 13, 2022).
Under the current rules, only the individual would be subject to suspension and debarment proceedings, but under
the new rules, the conduct can now be imputed to the consultants’ consulting firms as well.

222 See SHLB-SECA Comments at 10-11.
223 CTIA and USTelecom Comments at 9-10.

224 We also note that neither of the EPA decisions cited by CTIA and USTelecom suggests that imputation is
appropriate only when an individual acts within the scope of his/her employment. In the A/l Out Sewer and Drain
Service decision, the debarring official made passing reference to the fact that the individual “was acting within the
scope of his agency” and “duties” for the company, but the debarring official did not state or suggest that this fact
was necessary to his analysis. See EPA Case No. 13-0488-01A, 2015 WL 10767215, at *9-10 (EPA Apr. 3, 2015).
So too in Michael J. Conrad, the debarring official quoted a representation from a plea agreement that the individual
was “acting within the scope of employment for the benefit of the corporation.” EPA Case No. 15-0578-00, 2016
WL 2349871, at *4 (EPA Feb. 25, 2016). But this fact is not referenced or cited as relevant to the debarring
official’s imputation from the organization to the individual. Id. at *6.

225 NCTA Comments at 8-9.
226 NPRM, 34 FCC Red at 11371, para. 77.
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responsibility for providing the information, because it would be the entity most familiar with the
underlying facts. In other situations, the NPRM proposed, it might be appropriate for the presentation to
be made by the other units within the Commission that may have conducted the investigation, such as the
Enforcement Bureau, with input from the burecau most responsible for the implementation of the relevant
program, who may inform how to implement suspension or debarment without adversely impacting the
persons or entities the programs are designed to assist. We received minimal comment on this issue.
SHLB-SECA agreed that an exclusion proceeding generally should involve the participation of the bureau
responsible for the relevant FCC program to leverage its institutional memory and expertise.??’
Consistent with the Guidelines’ direction that suspension and debarment proceedings should be
“informal,”?*® and with the analysis of Mr. Meunier that the SDO exercises “managerial decision
functions,”?* we authorize in Supplemental Rule 6001.445 that the SDO in each proceeding designate a
Commission unit primarily responsible for sharing relevant materials with the SDO to inform the SDO’s
decision making and, where necessary, establish coordination procedures for other bureaus or offices to
participate.

79. Reconsideration, Review, and Appeal. The Guidelines are generally silent on procedures
for review of the SDO’s decisions.?° The NPRM proposed that a determination by the SDO should be
subject to reconsideration under section 405 of the Communications Act?*! or an AFR filed under section
155(c)(4) of the Act,?? and requested comment on whether it would be appropriate or necessary to adopt
any supplemental rules regarding appeals and review.?** The NPRM also requested comment on whether
there should be specific timeframes for appeals and requests for review, and which standard and
timeframe should apply to related stay requests.?**

80. Commenters generally agreed that we should provide certainty with respect to the
mechanisms, standards, and timeframes for reconsideration, review, and appeal of suspension and
debarment decisions. For instance, CTIA and USTelecom requested that we specify both the process and
timelines for review and that we authorize direct judicial review of SDO decisions, subject to a shot-
clock.?> The Joint Association Commenters recommended that we establish clear timeframes and due
process protections for suspension and debarment proceedings, also urging that once the SDO issues a
decision, a provider should be allowed to seek direct judicial review.?*¢ NCTA agreed that the
Commission should establish a set of clear timeframes for action by the SDO, as well as review of those
decisions by the full Commission.?*” Mr. Meunier stated that with respect to appeals, the Guidelines have
no requirements “but agencies that wish to do so may include an avenue of internal agency appeal,”
noting that EPA provides a “restricted option” for an appeal officer to reverse a suspension or debarment

227 SHLB-SECA Comments at 22-23.

2282 CFR §§ 180.740(a) (suspension), 180.835 (debarment).
22 Meunier Comments at 5.

230 See 2 CFR §§ 180.875, 180.880.

21 47U.8.C. § 405.

22 14§ 155(c)(4).

23 NPRM, 34 FCC Red at 11371-72, para. 78.

B4

235 CTIA and USTelecom Comments at 11-12.

236 Joint Association Comments at 21-22.

Z7NCTA Comments at 5.
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only where the SDO “based the decision on an error of fact or law, or abused his or her discretion.”?3

81. To provide for additional opportunities for review consistent with the Communications
Act and our rules, we adopt procedures for review of SDO decisions and permit reconsideration, review,
and appeal as follows. First, we reject proposals to allow direct judicial review of SDO decisions.
Indeed, the Communications Act itself precludes such review.?*® Moreover, we separately find that an
aggrieved party will have an adequate opportunity to seek judicial review of a suspension or debarment
decision after exhausting our procedures, which afford significant due process protections.

82. Second, we clarify that a suspended party may seek reconsideration and/or Commission
review only after the SDO has issued a final suspension decision under section 180.755 of the
Guidelines.?® Although a suspension is effective on the date the SDO first signs a suspension order (the
initial suspension decision),?*! under our supplemental rules, that initial decision shall only prevent the
suspended party from enrolling new customers or otherwise entering into new covered transactions.?*?
After receiving notice of the initial suspension decision, a provider has an opportunity to respond and
participate in an informal proceeding, after which, the SDO issues a suspension decision with written
findings of fact (the final suspension decision).?* We find that, consistent with our rules and precedent, a
party may not file a petition for reconsideration (PFR) or an AFR of the initial suspension decision.
These decisions are not amenable to PFR because they are interlocutory.?** They do not mark the
consummation of the suspension decision-making process.?*> The Joint Association Commenters seek to
justify a PFR of the initial decision by asserting that “the decision of the SDO regarding a proposed
suspension or debarment should contain specific findings of fact and law as well as the SDO’s reasoning
for such findings to provide a clear record in the event of an appeal.”?*¢ But unlike the requirements for
final decisions, the Guidelines and supplemental rules that we adopt in this Report and Order do not
require the SDO to include such findings in an initial suspension decision or proposed debarment.?*” As a
result, reconsideration of the initial suspension would not be appropriate at this early stage of the process.

238 Meunier Comments at 6.

23947 U.S.C. § 155(c)(7); see also 47 CFR § 1.115(k) (“The filing of an application for review shall be a condition
precedent to judicial review of any action taken pursuant to delegated authority.”).

240 Such filings remain subject to the Commission’s other, more general legal requirements. See, e.g., 47 CFR
§ 1.106 (reconsideration petition requirements).

241 See 2 CFR § 180.710.
242 See Supplemental Rule § 6001.123.

243 Under the Guidelines, which we adopt, the SDO may use flexible procedures and is not required to follow formal
rules of evidence or procedure in creating a record upon which the SDO will base a final suspension decision, which
the SDO must issue to continue, modify, or terminate the suspension within 45 days of closing the record, unless
extended for good cause. See 2 CFR §§ 180.740, 180.745, 180.750, 180.755.

447 CFR § 1.106(a)(1).

245 See Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (“[To] mark the “consummation” of the agency's
decisionmaking process it must not be of a merely tentative or interlocutory nature (citations omitted)”); see also
Mpr. George S. Sebastian, Oral Roberts University, Letter Order, 25 FCC Red 8166, 8618 & n.13 (MB June 25,
2010); cf. Sw. Airlines Co. v. U.S. Dep’t of Transp., 832 F.3d 270, 275-76 (D.C. Cir. 2016) (finding that agency
letter was not final where agency also started investigation process involving similar issues that would provide
opportunity for response and hearing).

246 Joint Association Comments at 21 (emphasis added).

247 See 2 CFR §§ 180.715 (describing what must be included in notice of suspension), 180.805 (same for proposed
debarment). But such findings generally are required under the Guidelines in final decisions. See 2 CFR § 180.745
(setting forth fact-finding requirements for suspension), 180.840 (same for debarment).

37



Federal Communications Commission FCC-CIRC 2603-05

Initial suspension decisions are likewise not conducive to AFR, because any issues presented to the
Commission in an AFR must be first raised with the entity acting on delegated authority***—which
cannot have occurred at this point in the suspension process.

83. In contrast, a party may seek reconsideration (if necessary) or Commission review (when
otherwise permitted) of a final suspension decision only where the party has responded to the initial
suspension decision. If a party does not oppose the initial suspension, however, the party waives the right
to challenge the final suspension decision. As we proposed in the NPRM, and consistent with section 405
of the Act,>* a final suspension decision is not interlocutory, because it marks the consummation of the
suspension process.?? Because the Guidelines do not expressly provide for reconsideration of suspension
decisions, and to eliminate any ambiguity, we hereby adopt a supplemental rule expressly permitting
reconsideration of final suspension decisions in accordance with section 1.106 of our rules.>! We note
further that like other decisions on delegated authority, a participant may seek Commission review of a
final suspension decision when otherwise permissible under the Act and our existing rules.?%

84. Third, we agree with commenters that reconsideration and Commission review of
suspension decisions should be subject to reasonable timelines. Indeed, the Guidelines already establish
timelines for an SDO to complete the exclusion process and issue a final, written decision.?* And we
agree with commenters that absent a clear timeline for reconsideration, review, and appeal, there is a
possibility that suspension and debarment proceedings, including appeals, will be lengthy. We thus adopt
rules directing the SDO to resolve any PFR of a final suspension decision within 45 days, which the SDO
may extend for good cause, and the Commission to endeavor to resolve any AFR of a final suspension
decision within 180 days.?*

85. Fourth, we conclude that a final suspension decision is a non-hearing order that resolves
an informal proceeding.?>® As such, the decision is subject to a permissive stay contemplated by section
1.102(b) of our rules.?>® We remind participants that a permissive stay is an extraordinary remedy.

25 47 CFR § 1.115(c).
2499 47 U.S.C. § 405(a); see also 47 CFR § 1.106.

230 See Salazar v. King, 822 F.3d 61, 83 (2d Cir. 2016) (finding that suspension decisions carry legal consequences);
Minard Run Oil Co. v. U.S. Forest Serv., 670 F.3d 236, 247-48 (3d Cir. 2011) (finding that temporary moratorium
on issuance of Notices to Proceed was final even though final decisions would be reached after completion of
environmental impact study by Forest Service).

231 See Supplemental Rule § 6001.130; see also 47 CFR § 1.106(a)(1).
252 See Supplemental Rule § 6001.130; see also 47 U.S.C. § 155(c)(4); 47 CFR § 1.115.

253 See, e.g., 2 CFR § 180.755 (requiring SDO to make a written decision within 45 days of closing the record unless
extended for good cause).

254 Supplemental Rule § 6001.135. We note several commenters raised concerns regarding practices by USAC
related to the timing of administrative processing. See SHLB-SECA Comments at 8-9; E-mpa Reply at 8; Funds for
Learning Reply at 2-3; Joint Association Comments at 6-7; E-Rate Central Comments at 2-5, 8. We conclude that
these comments address issues that are outside of the scope of this rulemaking and reject them. We note, of course,
that commenters may raise these concerns in an appropriate open proceeding or may propose changes to our rules
through a petition for rulemaking.

255 Compare 2 CFR § 180.740 (suspension proceedings are “conducted in a fair and informal manner” using
“flexible procedures” and need not “follow formal rules of evidence or procedure”), with 47 CFR pt. 1, subpt. B
(Hearing Proceedings).

236 47 CFR § 1.102(b); see also Amendment of Section 73.622(b), Table of Allotments, Digital Television Broadcast
Stations. (Lufkin, Texas), MM Docket No. 01-245, Mem. Opinion and Order, 18 FCC Rcd 18497, 18497, para. 1 n.2
(MB 2003) (“In non-hearing decisions taken pursuant to delegated authority . . . Section 1.102(b) applies.”).
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Consistent with Commission policy for evaluating stay requests, the decision maker (whether the SDO or
the Commission) will consider the four criteria set forth in Virginia Petroleum Jobbers Association: (1)
whether the requesting party is likely to succeed on the merits; (2) whether the requesting party will be
irreparably injured without a stay; (3) the degree of injury to other parties if relief is granted; and (4)
whether a stay is in the public interest.” We decline to adopt an automatic stay when the decisionmaker
fails to issue a decision on the stay request within a prescribed timeframe.?® We likewise do not agree
that the filing of an AFR should trigger an automatic stay.?®® We find that such procedural steps are
unnecessary given the timelines we adopt for reconsideration and review.*

86. Fifth, we generally adopt the same rules and standards for reconsideration, review, and
appeal of debarment decisions. Unlike suspensions, debarments become effective after the SDO issues a
final debarment order.?! Accordingly, we adopt the Guidelines’ reconsideration rule for debarments and
also clarify that any debarment decision may be subject to an AFR under section 1.115 of our rules. And,
as with suspension decisions, we clarify that a debarment is a non-hearing order subject to a permissive
stay under section 1.102(b) of our rules.

B. Limited Denial of Participation

87. We adopt an additional remedy to supplement the suspension and debarment framework
adopted herein.?? In the NPRM, the Commission asked whether we should adopt a mechanism similar to
a process utilized by the U.S. Department of Housing and Urban Development (HUD), which provides
for a “limited denial of participation” as an alternative to suspension and debarment.?** Many of the
procedures governing this mechanism resemble those under the Guidelines for suspensions or
debarments, but HUD’s LDP does not trigger inter-agency reciprocity because the LDP is not part of the
governmentwide suspension and debarment system.?** Therefore, under HUD’s regulations, imposing an
LDP prevents a bad actor from continuing to participate in the particular program(s) and/or geographic
region(s) that prompted the limited exclusion, but does not result in the party’s placement on the SAM
exclusion list triggering governmentwide reciprocal exclusions.?> HUD’s rules also offer flexibility by
permitting the agency to initiate a suspension or debarment while an LDP is ongoing if the SDO
thereafter determines an exclusion is more appropriate. The NPRM requested comment on whether the
Commission should adopt the LDP mechanism and, if so, what standards might be appropriate for its
use. 26

257 Va. Petroleum Jobbers Ass’n v. Fed. Power Comm’n, 259 F.2d 921, 925 (D.C. Cir. 1958); see, e.g., Amendment
of Part 90 of the Commission's Rules, WP Docket No. 07-100, Order, 36 FCC Red 9761, 9762, para. 5 (2021);
Implementation of Sections 309(j) and 337 of the Communications Act of 1934 as Amended, WT Docket No. 99-87,
Order, 18 FCC Rcd 25491, 25493, para. 6 (2003).

258 See SHLB-SECA Comments at 24.
259 See id. at 24-25.

260 For the same reason, we also find that it is not necessary to adopt a 120-day limit on stays. NPRM, 34 FCC Rcd
at 11371, para. 78. The timelines we adopt for reconsideration and review will ensure expedited review.

2612 CFR § 180.810.
262 See Supplemental Rules pt. 6001, subpt. E.

2632 CFR pt. 2424, subpt. J (providing for a limited denial of participation excluding a specific person from
participating in a specific program, or programs, for up to 12 months).

2642 CFR § 2424.1135.
2652 CFR §§ 2424.1135, 2424.1140.

266 NPRM, 34 FCC Rcd at 11368, para. 65. Likewise, in a separate section relating to suspension and debarment, the
NPRM also asked for any other information regarding “[w]hat other vehicles or regulations might best accomplish
(continued....)
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88. We find that an LDP will increase the agency’s flexibility to protect its programs from
actors whose conduct is concerning, but which does not warrant suspension and debarment.>*’
Additionally, the LDP mechanism we adopt will provide additional due process protections beyond those
proposed in the NPRM by requiring that before an LDP may be issued, the alleged wrongdoer must first
be provided with notice and an opportunity to be heard.?® Similar to HUD’s LDP, a Commission-issued
LDP will not have governmentwide effect, but will apply only to FCC activities.?®®

1. Applicability

89. LDPs shall be available as a remedy for misconduct arising from any agency programs
subject to our suspension or debarment rules. Commenters did not recommend a more expansive scope,
and we have concluded that there is no need to broaden the scope of LDPs. Further, as proposed in the
NPRM, we conclude that a denial of participation need not be limited to the program where the
misconduct occurred, but may be extended by the SDO to any other Commission programs subject to
LDPs, depending on the facts and circumstances of the case.?”® For example, if the misconduct involves a
violation of competitive bidding requirements in the E-Rate program, the action may warrant a denial of
participation from another program involving competitive bidding, such as the Rural Health Care
program. The SDO should make these determinations based on the unique circumstances of each case,
and in coordination with all relevant bureaus and offices.

90. Commenters generally supported our adoption of an LDP. For example, SHLB-SECA
“firmly support[ed]” our use of an LDP “as a parallel, more flexible alternative to suspension and
debarment.”?”! According to SHLB-SECA, an LDP “could be put to good use to counteract the one-off
bad conduct of participants with no history of the same, similar, or other misconduct . . . .”?”> SHLB-
SECA further explained that an LDP would not be the appropriate remedy “where there is evidence of
substantial wrongdoing” but could be an effective tool to incentivize participants “to respond to
information requests and other directives,” provided that appropriate procedural protections are
maintained.?’? E-Rate Central agreed that an LDP could provide the Commission “with a useful
investigative tool while at the same time providing greater transparency and due process for targets of an
investigation.””’* We largely agree with these views regarding the benefits of an LDP, but we emphasize
that the Commission remains free to rely on other investigative tools to ensure compliance with the
Commission’s information requests and other directives.

91. Some commenters also requested that we adopt additional limitations on the imposition
of this remedy. The Joint Association Commenters noted that the Commission can avoid “continuity of

(Continued from previous page)
the goal of protecting the USF and TRS programs and the NDBEDP from fraud or abuse without disrupting service
to customers.” Id. at 11369, para. 69.

267 See Supplemental Rule § 6001.505 (describing when an SDO may issue an LDP).
268 See Supplemental Rule §§ 6001.502, 6001.513.

269 See Supplemental Rule §§ 6001.501, 6001.515; see also Supplemental Rule § 6001.527 (describing reporting
procedures adopted for LDPs and related administrative remedies).

270 See Supplemental Rule § 6001.503(a).
271 SHI.B-SECA Comments at 2-3.
272 SHL.B-SECA Comments at 18.

273 Id. Due process protections are codified into the LDP rules we proposed in the NPRM and adopt in this Order,
along with additional notice requirements, including notice with an opportunity to request a conference before the
SDO and to file documents in opposition. See Supplemental Rules §§ 6001.502, 6001.513.

274 E-Rate Central Comments at 5.
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service concerns” by restricting the imposition of LDPs to new awards in affected programs, and by not
covering existing contracts or customers.?’> SHLB-SECA agreed and also urged that the LDP rules
should incorporate due process protections.?’® The Joint Association Commenters and SHLB-SECA also
both recommended that an LDP should be imposed for a shorter period than a suspension and should not
affect existing customers or awards.?”” Finally, CTIA and USTelecom generally did not oppose adoption
of an LDP, but suggested that it should not be imposed based solely on an assessment that a program
applicant’s participation in the program poses an “unsatisfactory” risk, as proposed in the NPRM.?”

92. The LDP mechanism we adopt in this Report and Order affords the SDO the flexibility
to fashion the appropriate remedy based on the facts and circumstances of each case. We therefore
decline to limit LDPs to cover only new awards in the program(s) in which the misconduct occurred as
some commenters suggested.?”” This remedy is similar to one adopted by HUD, which does not limit
LDPs in this fashion, and there may be instances where it is in the public interest for an LDP to impact a
provider’s existing contracts or customers or participation in other FCC programs.?*® However, to the
extent that an LDP could impact existing contracts or customers,?! the SDO should provide for
transitions or continuations of services in a manner similar to what we have adopted in this Report and
Order for suspensions or debarments to ensure that any service disruptions are mitigated.®?

2. Causes and Factors

93. We adopt, with several modifications, the proposed rule on LDP causes set forth in the
NPRM.*3 In evaluating whether to issue an LDP, we conclude that the SDO should consider the totality
of the circumstances, the factors set forth in section 180.860 of the Guidelines, and such additional factors
as whether the misconduct was an isolated occurrence, how egregious the misconduct was, and whether
the violator promptly and fully self-reported or otherwise took concrete steps to come into compliance.?

275 Joint Association Comments at 25-26.

276 SHLB-SECA Comments at 18 (“[W]e believe [the] effects [of a limited denial of participation] should be limited
to future awards; it should not cover existing contracts or customers.”).

277 See Joint Association Comments at 25-26; see also SHLB SECA Comments at 19 (“The limited [denial of
participation] should be of limited duration. It should be shorter than a suspension period and be automatically
rescinded unless suspension or debarment action is taken.”).

278 CTIA and USTelecom Comments at 14.
279 See Joint Association Comments at 25-26; SHLB-SECA Comments at 18-19.

280 Cf. Buckeye Terminix Co. v. U.S. Dep’t of Hous. & Urb. Dev., CA No. 89-3729, 1990 U.S. App. LEXIS 6105, at
*2 (6th Cir. Apr. 18, 1990) (per curiam) (unpublished) (explaining that after conference, “the LDP was modified to
permit Buckeye to continue participation in HUD programs under strict scrutiny” under which “Buckeye was
required to submit weekly reports to HUD” to show regulatory compliance). We note, however that the SDO should
consider service disruptions and other customer-facing effects when determining the scope of an LDP, as it bears on
the best interests of the federal government.

281 Given the limited scope and duration of the LDP, as well as the possibility that the SDO will adopt remedies
designed to bring the subject of the LDP into compliance with the Commission’s rules, we anticipate that it will be
less likely that existing customers will need a different service provider.

282 See Supplemental Rule § 6001.517.
283 Supplemental Rule § 6001.505.

284 This analysis is somewhat similar to what the Commission undertakes in the context of forfeitures. See, e.g., 47
U.S.C. § 503(b)(2)(E).
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94, We conclude, and commenters agree, that it is in the public interest to provide the agency
with discretion to implement a remedy most appropriate for the misconduct at hand.?®> We clarify in
Supplemental Rule 6001.503(a), however, that if the alleged misconduct involves any of the causes set
forth in section 180.800(a) of the Guidelines, or the filing of a criminal indictment or information or a
conviction or evidence of fraud, the presumption shall be that a suspension will be the more appropriate
remedy. In addition, we adopt Supplemental Rule 6001.505(a), but clarify therein that only misconduct
in those FCC programs subject to the LDP remedy may trigger the LDP remedy.%¢

95. Finally, we do not agree with CTIA and USTelecom that one of the enumerated LDP
causes—permitting LDPs on the basis of a provider’s “unsatisfactory risk”—is impermissibly vague or
overbroad. To the contrary, our approach is consistent with the Guidelines, which permit suspension and
debarment based on, among other things, an entity’s “unsatisfactory performance of one or more public
agreements or transactions.”?®” Furthermore, the Commission is required by governmentwide guidance to

manage risks in its programs. %
3. Evidentiary Standard

96. We adopt an “adequate evidence” standard for an LDP consistent with the evidentiary
standard for a suspension under the Guidelines.?® We also adopt two proposed rules that explicitly define
circumstances that constitute “adequate evidence.” First, an existing LDP related to any Commission
program shall constitute adequate evidence to enter a concurrent LDP for any other Commission
program(s).?®® Second, filing of a criminal indictment or information, regardless of whether it is based on
offenses against, or related to, the Commission, shall constitute adequate evidence for the purpose of
limited denial of participation actions.?”! While we adopt two per se rules, these are not the only
circumstances that may constitute adequate evidence.

4. Initiating a Proceeding

97. To preserve the flexibility of this remedy, an LDP proceeding may be initiated in several
ways.?? As with exclusions, the head of any bureau or office who determines that an LDP would be
appropriate based on the causes and factors in Supplemental Rule 6001.505 may refer the matter to the
SDO along with documentation supporting this remedy. Following the referral, the SDO, after
consultation with the relevant bureau or office, shall determine whether an exclusion, an LDP, other
action, or no action is most appropriate. If the SDO determines an LDP is appropriate, the SDO shall

85 Cf. Wagner v. U.S. Dep’'t of Hous. & Urb. Dev., 835 F. Supp. 953, 955 (E.D. Ky. 1993) (“Initially, the very
decision of which sanction is appropriate is left to agency judgment, not specified by the regulations. . . . [SJuch
discretion in sanctioning clearly involves public policy considerations such as ensuring efficient use of public funds
while providing adequate public housing.”).

286 Limiting those causes to conduct in programs subject to the LDP remedy is a conforming change reflecting our
decision that LDPs shall be available as a remedy only for those agency programs for which a suspension or
debarment could be sought.

2872 CFR § 180.800(b)(2).

288 See Off. of Mgmt. and Budget, Circular No. A-123, Management’s Responsibility for Enterprise Risk
Management and Internal Control (July 15, 2016); see also U.S. Gov’t Accountability Off., GAO-15-593SP, A
Framework for Managing Fraud Risks in Federal Programs (July 2015) (identifying leading practices for managing
fraud risks in government agencies and programs and organizing them into a conceptual framework).

289 See Supplemental Rule § 6001.505(a).
290 See Supplemental Rule § 6001.505(d).
21 See Supplemental Rule § 6001.505(b).
292 See Supplemental Rule § 6001.502.
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promptly provide any person subject to the proceeding with notice that the LDP has been proposed. Such
notice shall specify the causes for the proposed limited denial of participation, the potential effect of the
remedy, including its possible length and the FCC program(s) and geographic areas (if relevant)
impacted. The notice shall explain the recipient’s right to contest the proposed limited denial of
participation as provided under Supplemental Rule 6001.513 by seeking a conference or providing
documents in opposition, or both, and state that the person has 15 days to respond.

98. An LDP may also be initiated if an SDO determines during a suspension or debarment
proceeding, after consultation with the relevant bureau or office, that an LDP would be a more
appropriate remedy.?* The SDO shall provide notice to the respondent that the suspension or debarment
proceeding shall be suspended, and the record for the suspension and debarment proceeding transferred to
and incorporated into the LDP proceeding. The imposition of an LDP, however, does not alter the right
of the Commission to suspend or debar any person under this part if the SDO later determines that an
exclusion is warranted.?*

5. Administrative Agreements

99. We conclude that administrative agreements, including compliance agreements, may be
issued either to supplement an LDP or as an alternative to an LDP to ensure that the SDO has maximum
flexibility to fashion the appropriate remedy.?> As in suspension or debarment proceedings,
administrative remedies may be implemented only after consultation with the bureaus and offices
responsible for the programs in which the misconduct occurred, and compliance agreements shall require
consultation with and approval by OGC.

6. Period of Limited Denial of Participation

100.  We also adopt our proposal that the SDO may impose an LDP for any term up to twelve
months, but we also permit the SDO to grant an extension of an additional six months (not to exceed
eighteen months in total).?*® Such an extension should be imposed if review of conduct during the initial
suspension period: (i) fails to demonstrate full compliance with the terms of the LDP or any
supplemental administrative agreements; or (ii) shows other misconduct in any Commission program
subject to this remedy or additional new causes sufficient to support extension of the LDP period. In
addition, the SDO imposing the LDP may also initiate a suspension or debarment proceeding (after
consultation with applicable bureaus) if review of conduct during the initial or extended LDP period
demonstrates conduct that may warrant a suspension or debarment.?’

7. Additional LDP Process Considerations

101.  In the NPRM, the Commission requested comment on several additional process
proposals and questions related to the proposed LDP mechanism. In their comments, parties also offered
proposals for other improvements or modifications which we address in this section.

102.  SDO Authority to Conduct LDP Proceedings. The NPRM proposed that the authority to
conduct LDP proceedings would reside with the bureaus administering the relevant programs. However,
after review of the record, we agree with commenters and conclude that consolidating this authority under
the SDO?® will provide a more streamlined administrative mechanism and will promote consistency in

293 See Supplemental Rule § 6001.502(b).
2% See Supplemental Rule § 6001.523.
295 See Supplemental Rule § 6001.503(c).
2% See Supplemental Rule § 6001.509.
97 14

298 See Supplemental Rule § 6001.502.
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the application of this remedy.?”® Consolidated authority will also allow the SDO to more easily convert
an LDP to an exclusion proceeding, or vice versa, based on the alleged bad actor’s conduct and the
evidence that the SDO reviews during the proceeding.

103.  Converting an LDP Proceeding to a Suspension and Debarment Proceeding. Just as an
SDO may determine that a suspension and debarment proceeding may be paused pending consideration of
an LDP on the same facts, if after an LDP has been initiated the SDO either learns of new facts
evidencing more serious misconduct than initially suggested or learns of new misconduct, the SDO shall
have authority to initiate an exclusion proceeding if appropriate after consulting with the relevant bureau
or office.3%

104.  We also adopt Supplemental Rule 6001.521, as proposed in the NPRM, to establish
procedures to handle parallel proceedings in cases where a subsequent suspension and debarment is
proposed based on the same transactions or conduct underlying the LDP. Under this rule, LDP
proceedings are stayed for 30 days so that respondents may contest the proposed suspension or
debarment.3!

105.  We further emphasize that if the person or entity subject to an LDP fails to comply with
its terms (including those in any administrative agreements), the SDO, after consultation with the bureaus
or offices, may initiate an exclusion proceeding.’” If the suspension and debarment proceeding is
initiated when an LDP is already in effect, the LDP shall remain operative while the exclusion is
contested. Where both suspension or debarment and LDP proceedings are pending, the procedures
described in section 6001.521 of the Supplemental Rules, as proposed in the NPRM, shall be applicable.

106.  Imputation of Conduct. We also adopt our proposed rule by which the Commission may
impute conduct in LDP proceedings in the same manner as provided under section 180.630 of the
Guidelines for exclusion proceedings, which we have adopted in this Report and Order.’®

C. Covered Programs, Participant Tiers, and Disclosures
1. Scope of Covered Transactions

107.  The Guidelines generally define “non-procurement transactions” as “any transaction,
regardless of type (except procurement contracts),” including but not limited to grants, cooperative
agreements, scholarships, fellowships, contracts of assistance, loans, loan guarantees, subsidies,
insurances, payments for specified uses, and donation agreements.*** Notwithstanding this definition, the
Guidelines provide agencies with flexibility to determine which nonprocurement transactions should be

29 See Joint Association Comments at 25.
300 See Supplemental Rule § 6001.503(d); see also Supplemental Rule § 6001.509.

301 If the respondent contests the proposed exclusion, the proceedings will be consolidated and the LDP record
incorporated into the exclusion proceeding.

302 See Supplemental Rule § 6001.523 (LDP does not affect the right to suspend or debar a party); see also
Supplemental Rules §§ 6001.503(d), 6001.509.

303 See Supplemental Rule § 6001.519; see also Supplemental Rule § 6001.105.

304 See 2 CFR § 180.970. See generally 2 CFR pt. 180, subpt. B (Covered Transactions). Thus, procurement
contracts awarded directly by a federal agency would not be considered “covered transactions” under the
nonprocurement governmentwide guidance for suspension and debarment. 2 CFR § 180.220(a)(1). However,
where non-federal participants in nonprocurement transactions award contracts for goods or services, such contracts
would be deemed to be covered transactions if the amount of the contract equals or exceeds $25,000. See id.

§ 180.220(b).
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covered by their suspension and debarment rules.?%

108.  The Commission’s primary nonprocurement programs have been the Covered Programs.
For example, in 2024, disbursements totaled $8.59 billion for USF programs,3° and $1.48 billion
(projected) for the 2025-26 TRS Fund Year.?”” Based in part on audits and reports by the Commission’s
Inspector General, the NPRM proposed that all transactions under the USF programs, TRS programs, and
the NDBEDP be considered covered transactions under any new rules, and that all other Commission
transactions be exempt from such rules.’® The NPRM, tentatively concluding that application of the
suspension and debarment rules to these programs would improve the sustainability of their funding for
the benefit of those whom the programs serve, requested comment on the benefits of applying the
suspension and debarment rules to the USF programs, TRS programs, and the NDBEDP.*® We now
adopt the tentative conclusions in the NPRM, for which there is substantial support in the record.3!?

109.  The NPRM also requested comment on whether all transactions covered by the
Guidelines’ definition should be included within the Commission’s suspension and debarment regime or
whether some Commission nonprocurement programs should be exempted because alternative remedies
(e.g., license revocation) may be more appropriate.3!! The NPRM noted that the Guidelines primarily, but
not exclusively, focus on transactions that involve a transfer of Federal funds to a non-Federal entity.*'?

305 See Meunier Comments at 2 (“The NCR drafting committee and community of agencies left the nuanced
analyses of which programs, awards, or other transactions to the individual implementing agencies. While some
agencies have elected to identify those functions in their implementing or supplemental rules, many have merely
used internal guidance for that purpose.”). For example, the Guidelines specifically exclude from their scope any
nonprocurement transaction that is exempted by a Federal agency’s regulation. 2 CFR § 180.215(g)(2).

306 See USAC, 2024 Annual Report at 4 (2024), https://www.usac.org/wp-content/uploads/about/documents/annual-
reports/2024/2024 USAC_Annual Report.pdf.

307 See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities; Structure and Practices of the Video Relay Service Program, CG Docket Nos. 03-123 and 10-51,
Order, DA 25-578 (CGB July 7, 2025) (2025-26 TRS Funding Requirement and Contribution Factors Order). Total
disbursements for the NDBEDP, which come from the interstate TRS Fund, are limited to $10 million annually. 47
U.S.C. § 620(c).

308 In a relatively recent audit of the Commission’s compliance with the Improper Payments Elimination and
Recovery Improvement Act of 2012, the FCC’s Inspector General (OIG) listed nine programs that make
disbursements under the direction of the Commission and its administrators: the four USF programs; the
administrative costs of USAC, the USF administrator; TRS; the North American Numbering Plan; payments related
to the broadcast incentive auction (the TV Broadcaster Relocation Fund); and FCC operating expenses generally. In
the report, OIG noted that the Commission had identified three of the USF programs and the TRS program as being
susceptible to the risk of significant improper payments. See FCC OIG, Report No. 19-AUD-02-01, Audit of the
Federal Communications Commission Improper Payments Elimination and Recovery Improvement Act FY 2018 at
3-4 (May 30, 2019), https://www.fcc.gov/sites/default/files/19-aud-02-01 fy18 iperia_rpt 05302019.pdf.

309 Under the TRS program, the Commission grants TRS providers authorization to provide services pursuant to
certifications and compensates them for services and equipment provided to beneficiaries. See 47 CFR § 64.606
(describing certification process for TRS providers). Under the NDBEDP, the Commission grants NDBEDP
programs authorization to provide services and equipment pursuant to certifications and compensates them for
services and equipment provided to beneficiaries. 47 CFR § 64.6207 (describing NDBEDP certification process to
receive funding).

310 See Supplemental Rules §§ 6001.200, 6001.220; supra note 9.
31U NPRM, 34 FCC Red at 11357, para. 27.

312 See id.; see also 2 CFR § 180.970(a) (defining “nonprocurement transaction” to include, among other things,
grants, loans, loan guarantees, and subsidies). However, it is not necessary that a nonprocurement transaction
include a transfer of Federal funds. Id. § 180.970(b).
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The Guidelines exclude from the definition of “covered transaction” any “permit, license, certificate or
similar instrument issued as a means to regulate public health, safety or the environment,” unless a federal
agency specifically designates it as a covered transaction.?'3 Consistent with that framework, the NPRM
proposed to exclude all other transactions, such as applications for section 214 authorizations, equipment
authorizations, and broadcast and spectrum licenses issued by the Commission.3!* Similarly, the NPRM
proposed to exclude all transactions to or from licensees and those with spectrum usage rights (except for
those USF, TRS, and NDBEDP transactions where such an entity is a participant), such as incentive
auction payments or repacking payments.>3!3

110.  Commenters overwhelmingly supported the NPRM’s proposal to apply the Guidelines to
the USF programs. Funds For Learning, the Joint Association Commenters, and SHLB-SECA noted that
the current suspension and debarment rules for USF programs are too narrow or inflexible and can
impede the Commission’s ability to safeguard its programs against bad actors.?!® E-Rate Central also
generally favored “the adoption of more formal suspension and debarment rules” for E-Rate
transactions.?!” Commenters also expressed support for coverage of the TRS program and the
NDBEDP.3!® We adopt our proposal to apply the modified Guidelines and our supplemental rules to
nonprocurement transactions under these programs.

111.  Commenters also generally supported excluding programs other than the USF and TRS
programs and the NDBEDP from coverage under any new rules. For example, CTIA and USTelecom
“agree[d] with the Commission’s finding that the Communications Act and the Commission’s rules
regarding [other] applications and transactions provide more appropriate remedies.”*!* WISPA also
agreed with the Commission’s approach, “particularly because” excluded transactions are “governed by
separate Commission rules,” and warned against expanding the set of covered programs.*° And Mr.
Meunier noted that while most agencies do not adopt supplemental rules identifying an “elaborate list of
inclusions,” that fact “does not preclude an agency from issuing such a list if it chooses to do so0.”*?! The
rules, therefore, shall not extend at this time to transactions carried out under the Commission’s other
currently existing programs, nor shall they extend to transactions to or from licensees and those with
spectrum usage rights (with the exception of transactions under the Covered Programs where such an

3139 CFR § 180.215(c).
314 See NPRM, 34 FCC Rced at 11358, para. 29.

315 See id.; see also Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive Auctions,
GN Docket No. 12-268, Report and Order, 29 FCC Rcd 6567, 6819, paras. 616-17 (2014) (Incentive Auction R&O);
LPTV, TV Translator, and FM Broadcast Station Reimbursement; Expanding the Economic and Innovation
Opportunities of Spectrum Through Incentive Auctions, MB Docket No. 18-214, GN Docket No. 12-268, Report and
Order, 34 FCC Rcd 1690, 1739, para. 105 (2019) (REA R&O).

316 Funds for Learning Reply at 1; Joint Association Comments at i; SHLB-SECA Comments at 2.
317 E-Rate Central Comments at 1.

318 See Joint Association Comments at 2 (“[T]he Joint Association Commenters and the FCC share the goal of
ensuring that the USF and other affected funding programs are protected from potential waste, fraud, and

abuse . ...”); CTIA and USTelecom Comments at 17 (“The Associations also support the Commission’s proposal
to exclude all transactions other that those involving the USF, TRS, and NDBEDP from the scope of its proposed
rules . ...”); WISPA Comments at 2-3 (“WISPA agrees with this approach . . . .”).

319 CTIA and USTelecom Comments at 17 (internal quotations omitted).
320 WISPA Comments at 3.

321 Meunier Comments at 2.
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entity is a participant).’??> These decisions find ample support in the record.?*
2. Participant Categories
a. Tiers

112.  All participants (primary tier and lower tier) are potentially subject to suspension and
debarment. The Guidelines use “tiers” to categorize program participants, and a participant’s placement
in a particular tier can affect the scope of that participant’s required disclosures. Primary tier participants
are those who deal directly with the agency or program administrators by submitting proposals for, or
entering into, covered transactions.3?* Lower tier participants are typically those who enter into covered
transactions with a person at the next higher tier.’> Agencies, however, have some discretion to
designate participants as belonging to the primary tier, the lower tier, or neither.??* The NPRM proposed
to define USF, TRS, and NDBEDP program participants as primary tier participants and other individuals
who contract with program participants as lower tier participants.*”” The NPRM also proposed, consistent
with the Guidelines, to designate certain parties who do not directly contract with the primary tier
participant (for example, subcontractors) as lower tier participants if they meet certain criteria.*?® While
the tier designations varied by program, the NPRM generally proposed two prongs for the lower tier
participant definition. First, the participant must belong to one of several specified categories, including
contractors, subcontractors,? suppliers, consultants, or their agents or representatives for supported
transactions. Second, the participant must also satisfy at least one of the following three criteria: (1) the
participant must have a material role relating to, or significantly affecting, claims for disbursements
related to the program; (2) the participant must be a “principal,” or (3) the amount of the transaction
involving the participant is expected to be at least $25,000.3%°

113. We now adopt the framework of primary tier and lower tier participants proposed in the
NPRM and summarized in the chart below.*! The program-specific rationales for our designations are
discussed in detail below, but, overall, we find that expanding the definition of lower tier participant for
each program will provide the Commission with the flexibility necessary for more comprehensive
program oversight, without imposing onerous requirements on participants. Subcontractors and suppliers

322 For those transactions not subject to our new rules, we note that other provisions protect against payments to
parties with existing debts to the Commission and other federal government entities. See, e.g., 47 CFR pt. 1, subpt.
O (Collection of Claims Owed the United States).

323 See CTIA and USTelecom Comments at 17; WISPA Comments at 2-3.
324 See 2 CFR § 180.200; see also Supplemental Rule § 6001.210.
325 See 2 CFR § 180.355; see also Supplemental Rule §§ 6001.210, 6001.220.

326 See Meunier Comments at 4 (“[TThe NCR allows agencies significant latitude in defining how far down they
each intend to enforce suspension and debarment prohibitions . . . .”). The Guidelines also include as a “covered
transaction[]” any contract for goods and services awarded by a participant in a nonprocurement transaction covered
under section 180.210 that is expected to equal or exceed $25,000, or any contract requiring the consent of an
official of a federal agency. See 2 CFR § 180.220(b).

327 See NPRM, 34 FCC Red at 11360-61, para. 34.

328 See id. Sections 180.25(b)(2) and 180.220(c) of the Guidelines provide agencies with the option to include as
“covered transactions an additional tier of contracts awarded under covered nonprocurement transactions.” 2 CFR
§§ 180.25(b)(2), 180.220(c); see also 2 CFR pt. 180, Appendix—Covered Transactions (diagram illustrating tiers of
covered transactions).

329 Subcontractors include suppliers of goods and services. 2 CFR § 180.220.
330 See NPRM, 34 FCC Rced at 11360-61, para. 34.
31 See also Supplemental Rules §§ 6001.200, 6001.210, 6001.220.
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play essential roles in carrying out covered transactions, and they are entrusted with large sums of Federal
funds. By classifying them as lower tier participants, rather than excluding them from designation as
participants, our rules will establish more extensive oversight and control of program spending. Further,
these parties who may play a significant role in covered transactions will be subject to exclusion from our
programs, when justified by the facts.?*> We thus find that this broad definition of lower tier participants,
including subcontractors and suppliers, is in the public interest.33*

114.  Our adopted designations for the Covered Programs by tier are summarized in the chart

below.
Primary Tier Lower Tier Participants
Participants
High- Service Providers Contractors, subcontractors,** suppliers, consultants or their
Cost®* agents or representatives for High-Cost-supported transactions,
if:

(1) such person has a material role relating to, or significantly
affecting, claims for disbursements related to the program;

(2) such person is considered a “principal”; or

(3) the amount of the transaction is expected to be at least
$25,000.

332 As noted supra, under the Guidelines, a Federal agency may take an exclusion action only against “any person
who has been, is, or may reasonably be expected to be a participant [as defined in 2 CFR § 180.980] or principal in
a covered transaction.” 2 CFR § 180.150 (emphasis added). Therefore, the expanded list of lower tier participants
as described in the summary chart and codified in our Supplemental Rules affords the Commission authority to take
an exclusion action, if justified by the record, with respect to these parties who are often key players in transactions
under our programs.

333 For example, in 2022, TracFone Wireless Inc. (TracFone) agreed to pay $13.4 million as part of a civil settlement
with the U.S. Department of Justice and the Commission to resolve allegations that it violated the False Claims Act
by using independent third-party sales agents to sign up more than 175,000 ineligible customers in connection with
the Lifeline program. See Press Release, DOJ, TracFone Wireless to Pay 813.4 Million to Settle False Claims
Relating to FCC'’s Lifeline Program (April 4, 2022), https://www.justice.gov/archives/opa/pr/tracfone-wireless-pay-
134-million-settle-false-claims-relating-fcc-s-lifeline-program. Additionally, a consultant for the New York City
Department of Education (NYC DOE), Willard Lanham, was cited by the FCC for “defraud[ing] the E-Rate
program by, among other things, inflating consultant fees and bundling those charges with eligible services on
invoices billed to [NYC] DOE for work unrelated to Project Connect. As a result of [that] scheme, DOE [and the E-
Rate program] was fraudulently billed more than $3.6 million for Project Connect between 2002 and 2008, of which
[Lanham] profited approximately $1.7 million.” Mr. Willard Ross Lanham, File No. EB-12-IH-0847, Notice of
Debarment, 27 FCC Rcd 14891, 14891-92 (EB 2012) (internal citations omitted) (Lanham Debarment Notice).
Similarly, one of the primary vendors associated with the NYC DOE project agreed to pay over $17 million and
enter into an E-Rate compliance plan regarding its conduct in using Mr. Lanham’s consultants and subcontractors
for work performed for NYC DOE’s Project Connect. Verizon New York, Inc., Verizon Network Integration Corp.,
and Verizon Select Services Inc., File Nos. EB-IHD-13-00010704 and EB-IHD-13-00010706, Order and Consent
Decree, 32 FCC Red 7723 (2017) (Verizon Consent Decree). Ultimately, Lanham was convicted (on charges of
fraud) and disbarred, while vendors IBM and Verizon and also the NYC DOE settled with the Commission.
However, the entities that Lanham used as his subcontractors, who were arguably aware of the fraud perpetrated by
Lanham and willingly participated in his scheme, faced no suspension or debarment action. The expanded
definition of lower tier participants will provide the FCC with appropriate tools to address subcontractor misconduct
going forward.

334 For a list of High-Cost programs, see supra note 1.
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Primary Tier
Participants

Lifeline Service Providers

E-Rate?® Schools and Libraries

FCC Form 471 Service
Providers

RHC Health Care Providers

FCC Form 462/466
Service Providers

(Continued from previous page)

Lower Tier Participants

Any participant in the Lifeline program (except for the primary
tier carrier), regardless of tier or dollar value, including but not
limited to those that are reimbursed based on the number of
Lifeline subscribers enrolled.3*

Contractors, subcontractors, suppliers, consultants, or their
agents or representatives and Lifeline marketing
organizations*’ for Lifeline-supported transactions, or their
agents or representatives, if

(1) such person has a material role relating to, or significantly
affecting, claims for disbursements related to the program;

(2) such person is considered a “principal”; or

(3) the amount of the transaction is expected to be at least
$25,000.

Contractors, subcontractors, suppliers, consultants, or their
agents or representatives for E-Rate-supported transactions, if

(1) such person has a material role relating to, or significantly
affecting, claims for disbursements related to the program;

(2) such person is considered a “principal”’; or

(3) the amount of the transaction is expected to be at least
$25,000.

Contractors, subcontractors, suppliers, consultants, or their
agents or representatives for RHC-supported transactions, if

(1) such person has a material role relating to, or significantly
affecting, claims for disbursements related to the program;

(2) if such person is considered a “principal”’; or

(3) the amount of the transaction is expected to be at least
$25,000.

335 As noted, above, subcontractors include suppliers of goods and services.

336 During the pendency of this proceeding, the Commission adopted section 54.406(b) of its rules; this provision
prohibits ETCs from utilizing commission structures for those enrollment representatives involved in the eligibility
determination, enrollment process, or recertification process. 47 CFR § 54.406(b).

337 Lifeline marketing organizations shall have the same meaning as set forth in Supplemental Rule § 6001.100(10).

338 Given the similarities between the program rules (such as forms and processes) and overlap in participants, for
the purposes of this Report and Order, E-Rate specific rules and requirements adopted in this Order will also be
applicable to the Cybersecurity Pilot Program.
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Primary Tier Lower Tier Participants
Participants
TRS3¥ Service Providers Contractors, subcontractors, suppliers with whom the certified

programs have a contractual relationship, consultants, or their
agents or representatives for TRS- or NDBEDP-supported
transactions, if’

NDBEDP3#  Certified Programs

(1) such person has a material role relating to, or significantly
affecting, claims for disbursements related to the program;

(2) such person is considered a “principal”’; or

(3) the amount of the transaction is expected to be at least
$25,000.

ACP Service Providers Any participant in the ACP (except for the primary tier service
provider), regardless of tier or dollar value, including but not
limited to those reimbursed based on the number of ACP
subscribers enrolled.!

Contractors, subcontractors, suppliers, consultants, or their
agents or representatives and any ACP Marketing
Organizations** for ACP-supported transactions, or their
agents or representatives, if

(1) such person has a material role relating to, or significantly
affecting, claims for disbursements related to the program;

(2) such person is considered a “principal”; or

(3) the amount of the transaction is expected to be at least
$25,000.

33 For the TRS program (other than TRS that is provided through state programs), the service providers are the
certified entities that are reimbursed by the Commission and the TRS Fund administrator for providing services
under the covered transactions. For TRS that is provided through state TRS programs, the service providers are the
TRS providers that are authorized by each state to provide intrastate TRS under the state program and that,
accordingly, are compensated by the TRS Fund for the provision of interstate TRS.

340 For the NDBEDP, the certified programs are the certified entities that are reimbursed by the Commission and the
TRS Fund administrator for providing services and equipment under the covered transactions. See Supplemental
Rule § 6001.220(e).

341 During the pendency of this proceeding, the Commission adopted restrictions on mechanisms for compensating

ACP enrollment representatives. See 47 CFR § 54.1807(b).
342 ACP Marketing Organizations shall have the same meaning as set forth in Supplemental Rule § 6001.100(11).
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Primary Tier Lower Tier Participants

Participants
ACP Recipients of ACP Subrecipients, contractors or subcontractors of the grant
Outreach Outreach grants recipients, or their agents or representatives, if
Grant (1) such person has a material role relating to, or significantly
Program

affecting, claims for disbursements related to the program;
(2) such person is considered a “principal”; or

(3) the amount of the transaction is expected to be at least
$25,000.

115.  General Lower Tier Considerations. Several commenters, including CTIA, USTelecom,
and NCTA, suggested that the Commission either exclude lower tier participants from the rules’ coverage
altogether or adopt a purported safe harbor described in the Guidelines that provides participants with
three options for verifying other participants’ status.*** Specifically, CTIA and USTelecom suggested
that the NPRM did not adequately explain why extending the rules to subcontractors and suppliers was
necessary to promote the public interest, and they further stated that such an extension would “impose
unduly burdensome investigation obligations on primary tier participants.”*** They also raised the
possibility that subcontractor exclusions could significantly limit “competitive options” for primary tier
contractors, particularly in rural areas. Similarly, NCTA urged the Commission not to “impos[e] a strict
liability standard on providers that would hold them accountable for actions by a third party that are not
within their control and that they made a good faith effort to identify.”** Because subcontractors and
suppliers play essential roles in carrying out covered transactions and are entrusted with large sums of
Federal funds, they are also in a position to plan, initiate, or carry out wrongdoing, both with or without
the awareness of the primary tier participant.’*® Applying the rules to all participants, including
subcontractors and suppliers, establishes the most comprehensive level of program oversight to ensure the
actions of all bad actors can be addressed so program funds go to applicants who need it and comply with
program rules. Applicants and participants in programs that the Commission administers should carefully
consider the scope of the Commission’s requirements directed at safeguarding waste, fraud, and abuse,
when receiving and spending these funds and deciding with whom to engage in business.

116.  We find NCTA’s concerns misguided. First, nothing in the Guidelines imposes a strict
liability standard, as NCTA has suggested. To the contrary, the Guidelines explicitly list a number of
mitigating factors that the SDO may consider in evaluating exclusions, including “[w]hether and to what
extent [the participant] planned, initiated, or carried out the wrongdoing,””3*’ “[w]hether there is a pattern
or prior history of wrongdoing,”*#® and “[o]ther factors that are appropriate to the circumstances of a

343 CTIA and USTelecom Comments at 17-19; NCTA Comments at 8-9.

344 CTIA and USTelecom Comments at 18. The breadth and scope of the Guidelines offers a governmentwide
default for including subcontractors and suppliers. See 2 CFR § 180.220. CTIA and USTelecom do not offer any
indication of why this scope is unnecessary for failing to guard against waste, fraud, and abuse, and indeed, the
Commission’s experience suggests otherwise. That is, subcontractors and suppliers may originate or amplify the
extent of fraud, further supporting the need for this scope.

345 NCTA Comments at 8-9.
346 See supra note 332.

3472 CFR § 180.860(f).

348 2 CFR § 180.860(c).
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particular case.”**° These mitigating factors give the Commission flexibility to address each case on its
own merits and ensure that providers will not be held to a “strict liability standard.”**° Second, as
discussed in Part II1.B.4, the Guidelines give the Commission flexibility to determine whether the actions
of a lower tier participant should result in any action against a primary tier participant. Finally, as
discussed in Part I11.B.3, the Guidelines also furnish several methods for primary tier participants to
collect information about their lower tier business partners.3! Primary tier participants who follow these
methods, which we largely adopt with minor modifications consistent with our augmented disclosure
requirements, can further mitigate any liability.

117.  We are similarly unpersuaded by CTIA and USTelecom’s argument that suspension or
debarment of subcontractors and other lower tier participants could limit the ability of primary tier
participants to bid on work. If a service provider concludes there is a bona fide shortage of competent
contractors, subcontractors or suppliers to enable it to bid on a covered transaction, it can support an
excluded party’s request for an “exception” under the Guidelines, allowing the excluded person to
participate in future transactions.?? As discussed in Part III.A.5. above, one basis for granting such an
exception is the unavailability of any other qualified entities to perform the necessary services.

118.  Finally, the commenters ask that if disclosure requirements are nevertheless extended to
lower tier participants, then primary tier participants should be permitted to use any one of three options
to satisfy disclosure obligations provided in section 180.300 of the Guidelines. As nothing in the NPRM
proposed to limit the disclosure options for lower tier participants, we agree that the disclosure obligation
options described in section 180.300 should be applicable to all participants.

119.  Lower Tier Transaction Thresholds. As described above, one of the three criteria in the
NPRM's proposed definition of lower tier participant is “the amount of the transaction is expected to be at
least $25,000.”3%3 Some commenters expressed concern that this threshold was too low. CTIA and
USTelecom argued that a $25,000 threshold would sweep in nearly all contractors for some projects and
would not adequately account for inflation.*** They suggested that the threshold be increased to
$100,000.3% E-Rate Central in turn sought clarification on whether the $25,000 threshold applies to “an
individual FRN, application, invoice, or some combination thereof.”3¢

120.  We find that the $25,000 threshold is reasonable and decline to raise the transaction value
threshold to an amount greater than $25,000. That threshold is consistent with and is derived from the
Guidelines’ definition of “covered transactions.”*” Moreover, under the Guidelines, the Commission can
consider the “actual or potential harm or impact*® arising from any wrongdoing as a mitigating factor in
an exclusion proceeding, allowing it to take the size of a transaction into account without creating an
unnecessarily rigid higher dollar threshold. We are also concerned that adopting a higher threshold for
our programs could interfere with governmentwide reciprocity. While CTIA and USTelecom noted that

39 CFR § 180.860(s).

30 NCTA Comments at 8.

3512 CFR § 180.300.

352 ) CFR § 180.135.

353 See NPRM, 34 FCC Rcd at 11360-61, para. 34.
3% CTIA and USTelecom Comments at 19-20.

35 1d.

3% E-Rate Central Comments at 6.

3572 CFR § 180.220(b).

358 2 CFR § 180.860(a).
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agencies tasked with regulating other capital-intensive industries have increased their thresholds and urge
that inflation should be considered,?*® the breadth and diversity of outlays made through our covered
programs, as well as the myriad threats to the integrity of our programs, weigh against adjusting the
threshold. Even a small lower tier participant (e.g., a marketing organization) can drive significant
amounts of waste, fraud, and abuse.

121. We also find a “transaction” can be cumulative and encompass more than a one-off
funding request number (FRN), application, or monthly disbursement. Bad actors should not be able to
avoid the obligations that attach to lower tier participants by dividing larger projects into smaller
reimbursement requests that fall below a transaction threshold. Instead, the SDO must have the discretion
to aggregate smaller related FRNs, applications, or disbursements to meet the threshold. For example, an
“act or pattern of behavior” could fall within a single contract that multiple E-Rate or Rural Health Care
applications rely on, or within a particular enrollment or claims process or policy that a Lifeline service
provider applied to multiple Lifeline subscribers.>%

122.  Primary and lower tier Classifications for High-Cost Programs. For the High-Cost
programs, we adopt the NPRM’s proposal that the primary tier participant will be the carrier receiving
support.’! We likewise adopt the NPRM’s proposal that lower tier participants are contractors,
subcontractors, suppliers, consultants, or their agents or representatives for High-Cost-supported
transactions if: (1) such person has a material role relating to, or significantly affecting, claims for
disbursements related to the High-Cost program; (2) such person is a “principal;” or (3) the amount of the
transaction involving the participant is expected to be at least $25,000.2¢* We received no comment on
these proposals.

123.  Primary and lower tier Classifications for the Lifeline program, Affordable Connectivity
Program, and ACP Outreach Grant Program. In the Lifeline program and former ACP, we adopt the
proposals that the primary tier participant will be the service provider receiving support,®* while for the
former ACP Outreach Grant Program, the primary tier participants were those parties obtaining grants

39 CTIA and USTelecom Comments at 20.

360 An ““act or pattern of behavior” can include, for example, a billing practice that does not account for changes in
the service start or end dates, or a subscriber’s non-usage of a USF-supported service that results in the Rural Health
Care (RHC) program or the Lifeline program being over-invoiced for services that were not actually provided.
Although missing one change in a service date or the non-usage of a single Lifeline subscriber may be a small
amount that is over-charged, these acts or patterns of behavior have resulted in significant amounts of over-billing in
the USF programs. See, e.g., TeleQuality Communications, LLC, File No. EB-IHD-19-00028870, Order and
Consent Decree, 35 FCC Red 503, 515, para. 13.E (EB 2020) (TeleQuality Consent Decree) (explaining that the
company over-invoiced the RHC program for circuits that were either terminated early or never installed);
Assurance Wireless USA, LP (f/k/a Virgin Mobile USA, L.P.), Sprint Corporation, and T-Mobile US, Inc., File No.
EB-IHD-19-00028966, Order and Consent Decree, 35 FCC Rcd 12679, 12685-86, para. 12 (EB 2020) (T-Mobile
Consent Decree) (explaining that a software programming issue caused the carrier to claim support for over 1
million Lifeline subscribers who lacked usage over an extended period of time). Both parties agreed to pay
settlements to the Commission for these, and other violations. TeleQuality agreed to pay $31 million and Assurance
Wireless and related companies agreed to pay $200 million. See TeleQuality Consent Decree, 35 FCC Red at 519-
21, para. 25; T-Mobile Consent Decree, 35 FCC Red at 12689, para. 24. That case likewise involved seeking and
receiving reimbursement for connected devices in excess of the market value. Where one device being reimbursed
above market value could be a mistake, doing so over and over again in a repeated pattern for almost a year may
constitute an “act or pattern of behavior.” See Q Link Wireless LLC, Notice of Apparent Liability for Forfeiture and
Order, 38 FCC Rcd 677, 681, para. 11 (2023).

361 NPRM, 34 FCC Rcd at 11361, para. 35. See Supplemental Rules §§ 6001.210(b), 6001.220(a).
2 Iq
363 See Supplemental Rules §§ 6001.210(b), 6001.220(b), (f).
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(consistent with sections 180.970 and 180.200 of the Guidelines).** Although the appropriation for the
ACP has been exhausted, we include misconduct in the ACP as a basis for suspension and debarment
because many service providers that participated in ACP also participate in the Lifeline program and it
can also take time to investigate and assess the misconduct. Additionally, we adopt the proposals that
beneficiaries under these programs generally are not considered primary or lower tier participants.3®’
Under both the Lifeline program and the former ACP, the service providers can submit consumer Lifeline
and/or ACP applications to the National Verifier and enroll subscribers through the National Lifeline
Accountability Database, and therefore service providers are in the best position to have up-to-date
information on customer eligibility, activation, and use of their Lifeline and/or ACP services. In addition,
the service provider submits requests for payment to the USF Administrator and is best situated to carry
out the obligations of primary tier participants under the Guidelines. In contrast, interactions between
low-income consumers and the Commission or the USF Administrator are incidental. We received no
comment on these proposals.

124.  The NPRM proposed three categories of lower tier participants in the Lifeline program.
We received no comment on these categories and therefore adopt the proposal without modification.3¢
We also adopt the same categories for the former ACP because of the similarities between the two
programs.*®’ First, lower tier participants include parties (except for the primary tier Lifeline carrier or
ACP service provider) to any contract or award in which a person is reimbursed, including but not limited
to contracts or awards based on the number of Lifeline or ACP subscribers enrolled or providing
commissions, or any combination thereof, regardless of dollar value. Second, lower tier participants
include contractors, subcontractors, suppliers, consultants, or their agents or representatives, and third-
party marketing organizations for Lifeline or ACP-supported transactions, or their agents or
representatives, including enrollment representatives, if: (1) such person has a material role relating to, or
significantly affecting, claims for disbursements related to the Lifeline program or the ACP; (2) such
person is considered a “principal;” or (3) the amount of the transaction involving the participant is
expected to be at least $25,000.

125. We adopt similar categories for lower tier participants in the former ACP Outreach Grant
Program, recognizing that some grantees may do business with third parties in conducting their covered
transaction.’®® In the ACP Outreach Grant Program, lower tier participants include subrecipients,
contractors or subcontractors of the grant recipients, or their agents or representatives, if: (1) such person
has a material role relating to, or significantly affecting, claims for disbursements related to the ACP
Outreach Grant Program; (2) such person is considered a “principal;” or (3) the amount of the transaction
involving the participant is expected to be at least $25,000.

126.  Primary and lower tier Classifications for the E-Rate program. In the E-Rate program,
we adopt the proposal that both the program applicant (the school, library, or consortium) and the service
provider(s) selected by the applicant (as indicated on FCC Form 471) be designated as primary tier
participants.*®® We received no comment on this proposal. We find that extending the primary tier

364 See Supplemental Rules §§ 6001.210(b), 6001.220(g); see also 2 CFR § 180.970 defining “nonprocurement
transactions” to include grants, and 2 CFR part 200 providing governmentwide requirements applicable to federal
awards.

365 NPRM, 34 FCC Rcd at 11361, para. 36; see Supplemental Rule § 6001.210(e). For ACP Outreach, however,
beneficiaries are primary tier participants.

366 NPRM, 34 FCC Rcd at 11361, para. 37; see Supplemental Rule § 6001.220(b).
367 See Supplemental Rule § 6001.220(f).
368 See Supplemental Rule § 6001.220(g).

3% NPRM, 34 FCC Rcd at 11362, para. 38; see also Supplemental Rule § 6001.210(a). In the E-Rate program, after
a school, library, or consortium enters into a signed contract or other legally binding agreement for equipment and/or
(continued....)
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designation to all applicants will allow us to obtain more extensive primary tier disclosures from the
applicants themselves before approving transactions, while also ensuring that applicants will obtain
disclosures from service providers during their bid selection process under the modified disclosure rules
we adopt.3”

127.  The NPRM also proposed that the service providers selected by the applicant schools,
libraries, and consortia also be considered primary tier participants, regardless of whether they submit
invoices directly to USAC for reimbursement. Here too, we received no comment and adopt the
proposal without modification.?” In our experience, service providers, like applicants, may be
responsible for waste, fraud, and abuse, and therefore imposing the more substantial primary tier
obligations and disclosure requirements on these entities also promotes the Commission’s goal of
protecting federal funds.

128.  Under the E-Rate program, schools and libraries may create “consortia” that can seek
competitive bids and/or apply for E-Rate funding on behalf of all their members.”> When schools and
libraries participate as a consortia, the NPRM proposed that the consortium itself, acting through its lead
member, would be a primary tier participant, along with the member schools or libraries.?”* In
considering any suspension or debarment action, however, we proposed that the SDO should evaluate
which particular school or library consortium member was responsible for the misconduct and direct the
suspension and debarment orders to those responsible for the bad acts, rather than to all consortium
members. We adopt that proposal.’’

129.  E-Rate Central supported this tailored approach to consortia, but further proposed that
“multiple schools and libraries being serviced by a single E-Rate consultant or service provider be treated
in an equivalent manner.”?”> If E-Rate Central is proposing that when a lower tier participant is excluded
each school or library serviced by that lower tier participant should be evaluated on its own merits in
exclusion proceedings, the Guidelines already provide for such case-by-case review. Among other things,
an SDO must consider the facts and circumstances of each particular case, including any arguments that a
respondent raises,*’® and must make a final determination about that respondent’s present
responsibility.’”” Alternatively, if E-Rate Central is requesting that a lower tier participant’s misconduct
in connection with one school or library not affect transactions involving another school or library with
whom that lower tier participant works, that may be unavoidable. As explained in paragraphs 47-55
above, where a participant in an E-Rate transaction is excluded, we require that other parties to the
transaction promptly complete a service provider or SPIN change and, for the integrity of the program,
terminate their dealings with the excluded party (unless an exception is granted under section 180.135 of
the Guidelines or under section 6001.125 of our supplemental rules). Finally, if E-Rate Central is

(Continued from previous page)
services eligible for E-Rate discounts, the school, library, or consortium identifies the selected service provider
using FCC Form 471. 47 CFR § 54.504; see FCC Form 471, https://docs.fcc.gov/public/attachments/DOC-
326789A1.pdf (last visited Jan. 29, 2026).

370 See Supplemental Rule § 6001.335.

37" NPRM, 34 FCC Rcd at 11362, para. 38; see Supplemental Rule § 6001.210(a).
372 47 CFR § 54.500.

373 NPRM, 34 FCC Rcd at 11362, para. 39.

374 See Supplemental Rule § 6001.450(d).

375 E-Rate Central Comments at 6.

376 2 CFR § 180.730(a) (respondent may submit “any information and argument in opposition” to suspension); id.
§ 180.825(a) (same for debarment).

3772 CFR § 180.125(b).
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requesting some broader form of relief that would undermine the exclusions, we find that it would
frustrate the purposes of the Guidelines, one of which is to facilitate a broad exclusion when it is in the
public interest.

130.  Finally, the NPRM proposed three categories of lower tier participants for the E-Rate
program.?”® Lower tier participants include contractors, subcontractors, suppliers, consultants, or their
agents or representatives for E-Rate transactions if: (1) they have a material role relating to, or
significantly affecting, claims for disbursements related to the E-Rate program; (2) they are considered a
“principal;” or (3) the amount of the transaction involving the participant is expected to be at least
$25,000. All these individuals or entities play important roles in our E-Rate transactions, and we find it is
important to our oversight and to the integrity of the E-Rate program that they be included as lower tier
participants.

131.  Primary and lower tier Classifications for the Rural Health Care program. In the Rural
Health Care program, we adopt the NPRM proposal that both the program applicant and the service
provider(s) selected by the applicant (as indicated on FCC Form 462 or 466) be designated as primary tier
participants.’”” We received no comment on these proposals, and for the same reasoning discussed in
connection with the E-Rate program, now adopt them.3%

132.  Similarly, the NPRM proposed that a consortium applicant in the RHC Health Care
Connect Fund program, acting through its lead entity, would be the primary tier participant, along with its
member health care providers, but that in exclusion proceedings, the SDO should evaluate which
particular consortium member is responsible for the underlying misconduct and direct the suspension and
debarment orders to those entities, rather than to all consortium members.*! For the same reasoning
articulated in the E-Rate program, we now adopt this proposal.**?

133.  Finally, the NPRM proposed three categories of lower tier participants for the RHC
program.’®* We received no comment on these proposals, and for the same reasoning discussed in
connection with the E-Rate program, now adopt them.3** Lower tier participants include contractors,
subcontractors, suppliers, consultants, or their agents or representatives for RHC program transactions, if:
(1) they have a material role relating to, or significantly affecting, claims for disbursements related to the
RHC program; (2) they are considered a “principal;” or (3) the amount of the transaction involving the
participant is expected to be at least $25,000.

134.  Primary and Lower Tier Classifications for the TRS program and NDBEDP. In the TRS
program and the NDBEDP, we adopt the proposal that the service providers and certified programs
receiving payments should be deemed the primary tier participants.3®® We received no comment on this
proposal, and for the reasons set forth in the NPRM, now adopt it.3% In these programs, the service
providers for TRS and certified programs for NDBEDP evaluate the qualifications of customers to

378 NPRM, 34 FCC Rcd at 11362, para. 40.
379 NPRM, 34 FCC Rcd at 11362, para. 41.
380 See Supplemental Rule § 6001.210(a).

381 NPRM, 34 FCC Rcd at 11362-63, para. 42; see also 47 CFR §§ 54.603, 54.607, 54.609 (defining consortia in the
RHC program).

382 See Supplemental Rule § 6001.450(d).

383 NPRM, 34 FCC Rcd at 11363, para. 43.

384 See Supplemental Rule § 6001.220(b).

385 NPRM, 34 FCC Rcd at 11363, para. 44.

386 See Supplemental Rules §§ 6001.210 (b), (c).
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participate in the programs. In addition, the service providers and certified programs submit requests for
payment to the program administrators and are in the best position to carry out the obligations of primary
tier participants under the Guidelines. Specifically, for the TRS program (other than TRS that is provided
through state programs) and the NDBEDP, the primary tier participants will be the certified entities that
are reimbursed by the Commission and the TRS Fund administrator for providing services under the
covered transactions. Additionally, for TRS that is provided through a state TRS program, the primary
tier participants will be the TRS providers that are authorized by each state to provide intrastate TRS
under the state program and that, accordingly, are compensated by the TRS Fund for the provision of
interstate TRS.3%

135. The NPRM observed that, in contrast to the service providers, direct interaction between
TRS and NDBEDP beneficiaries (i.e., individuals with hearing or speech disabilities) and the
Commission or the program administrators is incidental.*®® Because beneficiaries in the TRS program
and NDBEDP do not directly submit applications to the program administrators, the NPRM proposed
that, similar to Lifeline, these beneficiaries not be considered either primary or lower tier participants, and
not be subject to the exclusion rules. We received no comment on this proposal and now adopt it.**

136.  The NPRM proposed three categories of lower tier participants for the TRS program and
the NDBEDP.** We received no comment on these proposals and now adopt them.?*! Lower tier
participants include contractors, subcontractors, suppliers with whom the certified programs have a
contractual relationship, consultants, or their agents or representatives for TRS- or NDBEDP-supported
transactions if: (1) they have a material role relating to, or significantly affecting, claims for
disbursements related to the TRS or NDBEDP programs; (2) they are considered a “principal;” or (3) the
amount of the transaction involving the participant is expected to be at least $25,000.

137.  Transactions with the USF, TRS Fund, and NDBEDP Administrators. The Commission
also proposed a clarification to section 180.200 of the Guidelines explaining that covered transactions
include not only transactions between a person and the Commission, but also any transactions between a
person and the administrators of relevant programs, when those administrators are acting on behalf, or as
agents, of the Commission.>*> As noted above, the Wireline Competition Bureau (WCB) subsequently
sought comment on application of this proposal to the former ACP. We received no specific comment on
this proposal, and we now adopt it.>** This clarification will ensure that all transactions overseen by the
Commission under these programs are covered, whether the Commission is acting directly or through its
agents.>%*

387 We received no comment on the question of whether the rules should treat certain types of TRS and NDBEDP
participants differently, noting that, for the NDBEDP, some participants are state or local governments, and others
are non-profits. In the absence of a clear record, we decline to distinguish in our rules between participants based on
their governmental or non-governmental status.

388 NPRM, 34 FCC Rcd at 11363, para. 44.
389 NPRM, 34 FCC Rcd at 11363, para. 44; see Supplemental Rule § 6001.210(e).
3% NPRM, 34 FCC Rcd at 11363, para. 45.

31 See Supplemental Rule § 6001.220(e). In the case of suppliers, however, to ensure more effective enforcement,
we have clarified that only those suppliers with whom the certified programs have a contractual relationship shall be
automatically deemed lower tier participants.

392 NPRM, 34 FCC Rcd at 11363-64, para. 46.
393 See Supplement Rule § 6001.200.

394 For example, USAC serves as the day-to-day administrator of the Commission’s universal service programs. See
FCCv. Consumers’ Research, 636 U.S. 656, 692 (2025).
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b. Principals

138.  The definition of “principal” plays an important role under the Guidelines not only in
establishing the scope of disclosure requirements, but also in ensuring that parties who may play a
significant role in covered transactions are subject to our suspension and debarment rules when justified
by the facts. >

139.  The Guidelines define “principal” as: (a) an “officer, director, owner, partner, principal
investigator, or other person . . . with management or supervisory responsibilities”; or (b) a “consultant or
other person, whether or not employed by the participant or paid with Federal funds, who (1) [i]s in a
position to handle Federal funds; (2) [i]s in a position to influence or control the use of those funds; or (3)
[o]ccupies a technical or professional position capable of substantially influencing the development or
outcome of an activity [in a transaction].”** The Guidelines further state that an agency may “[i]dentify
specific examples of types of individuals who would be ‘principals’ under [its] nonprocurement programs
and transactions, in addition to the types of individuals” specifically identified above.3*’

140.  The NPRM proposed that in addition to those persons defined as principals under the
Guidelines, the term “principal” should also mean “any person who has a critical influence on, or
substantive control over, a covered transaction, whether or not employed by the participant.”** The
NPRM then identified classes of persons who may fit this supplemental definition of “principal,”
including management and marketing agents, accountants, consultants, investment bankers, engineers,
attorneys, and other professionals who are in a business relationship with participants in connection with a
covered transaction under a Commission program.*® Most commenters did not address the NPRM’s
proposed definition of “principal.” WISPA, however, recommended that the Commission adopt OMB’s
definition of “principal” without modification, while raising some concerns about the clarity and scope of
our proposed supplemental rule.*® And SHLB-SECA, while not expressly objecting to our supplemental
definition of “principal,” suggested that the breadth of the definition extends to those that merely provide
advice and do not necessarily have substantial influence or control over a covered transaction.*’!

141.  We now adopt a modified version of the NPRM’s proposed supplemental definition of
“principal” that expands the Guideline’s definition, but is narrower than originally proposed.*? As noted,
the existing definition in the OMB Guidelines includes an “officer, director, owner, partner, principal
investigator, or other person . . . with management or supervisory responsibilities”** and we adopt that

395 See 2 CFR § 180.335 (explaining that a primary tier participant must make disclosures about itself “or any of the
principals for th[e] covered transaction”); id. § 180.355 (explaining that a lower tier participant must make
disclosures about itself “or any of the principals”). Further, a Federal agency may take an exclusion action only
against “any person who has been, is, or may reasonably be expected to be a participant [as defined in 2 CFR

§ 180.980] or principal in a covered transaction.” 2 CFR § 180.150. The modified definition of “principal” ensures
that the Commission may take an exclusion action, if justified for cause, with respect to all parties that fall into this
modified definition.

392 CFR § 180.995.
972 CFR § 180.25(c)(3).
398 NPRM, 34 FCC Rcd at 11359, para. 33.

3% NPRM, 34 FCC Rcd at 11359, para. 33. This expanded definition of the term “principal” draws upon a
supplement to the governmentwide definition adopted by HUD. 2 CFR § 2424.995.

400 WISPA Comments at 4-5.

401 SHLB-SECA Comments at 11-12.

402 See Supplemental Rule § 6001.100(15).
4032 CFR § 180.995.
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definition as part of our overall adoption of the OMB Guidelines’ definitions.*** This decision therefore
adequately captures a person, such as a corporate executive or board member with management or
supervisory responsibilities, that the Commission may wish to exclude, particularly given our decision
regarding the scope of imputation.*®> The supplemental definition of “principal” we adopt has two
components: first, in addition to the persons deemed principals under section 180.995(a) of the
Guidelines, a principal will also include any consultants that have a business relationship with participants
in connection with a covered transaction, as well as Lifeline or ACP marketing organizations; and second,
in addition to any person deemed a principal under section 180.995(b) of the Guidelines, a principal will
also include any person*® having a critical influence on, or substantive control over, a covered transaction
even if not in one of the enumerated categories. In this regard, we find that an individual’s status as a
principal does not depend on whether that individual is employed by the participant, the specific title the
individual holds, or whether the person is paid with federal funds. Rather, we focus on the function that
the person performs and how adequately the person performs it with respect to “principal” level
responsibilities. The modified definition of “principal” ensures that the Commission may take an
exclusion action, if justified for cause, with respect to all parties that fall into this modified definition.

We also decline to designate management agents, accountants or attorneys as persons who will
automatically be deemed principals as we had proposed in the NPRM. We conclude that the term
“management agent” which was drawn from a HUD definition is inapposite in our context. As to
accountants or attorneys, we note that these professionals could be principals under the “influence or
control” prongs of the supplemental definition, but decline to categorically deem them as principals.*”’

142.  To implement our supplemental definition of principal, we also define “Lifeline
marketing organization” or “ACP marketing organization” as an entity that: (i) has a contractual
relationship with the entity providing the Lifeline or ACP services to consumers for the purpose of
securing Lifeline or ACP enrollments; or (ii) has any contract to provide for such Lifeline or ACP
enrollment services.*%

143.  The first component of our supplemental definition is a per se rule that consultants who
have or had a business relationship with the participant in connection with a covered transaction and
Lifeline or ACP marketing organizations shall be considered a principal. Our decision to treat certain
enumerated professionals as principals without requiring an explicit fact-finding process for each person
in these categories reflects both a special concern for the roles played by those professionals in
Commission transactions and the need for clarity and administrability in our rules. Were we to adopt a
supplemental definition requiring a finding of fact to clarify the disclosure requirements applicable to
each participant in a transaction, as WISPA has suggested, participants would face increased uncertainty
with respect to their disclosure responsibilities, while the Commission would need to continually provide
guidance in numerous transactions as to what constitutes “critical influence” or “substantive control.”

144.  Moreover, based on our experience with our programs, we find that in most cases
consultants and Lifeline or ACP marketing organizations would likely be designated as principals under
the “influence” or “control” component of our definition, even if they were not categorically included in
the definition. Marketing organizations, for instance, have had an outsized impact on activity in the

404 See Supplemental Rules § 6001.100, 6001.100(15), 6001.105.
4052 CFR § 180,630; Supplemental Rule § 6001.105; supra paras. 76-77.

406 As previously discussed, the Guidelines define person as “any individual, corporation, partnership, association,
unit of government, or legal entity, however organized.” 2 CFR § 180.985.

407 We received no specific comment on the categories of persons that the NPRM proposed as “principals,” but we
remove “investment bankers” and “engineers” from the definition (as proposed) because, on further review, we find
that these professionals have not been drivers of waste, fraud, and abuse in our programs.

408 See Supplemental Rule § 6001.100(11).
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Lifeline program and the former ACP, frequently submitting apparently fraudulent Lifeline or ACP
enrollments to increase reimbursements for service providers and, prior to its prohibition by the Lifeline
and ACP rules, potential commissions for the agents themselves.*” Likewise, consultants play a
significant role in the E-Rate and Rural Health Care programs when retained by program participants to
manage projects that receive USF support. In several cases, such consultants have committed serious
program violations.*

145.  We further clarify, however, that enrollment representatives*!! of marketing organizations
will be classified as lower tier participants*!? because of their “material role relating to, or significantly
affecting, claims for disbursements related to the programs in which they participate” as described in the
Tier Chart of this Report and Order, but such persons will not be deemed “principals” except in
extraordinary circumstances as determined on a case by case basis.*!

146.  There was muted objection to designating various persons providing advice to program
participants as “principals.” SHLB-SECA did not object directly, but “encourage[d] the Commission to
clarify that [providing] incorrect or allegedly incorrect advice . . . may not be grounds for suspension or
debarment,” explaining that “[a]dvice alone does not constitute substantial influence or control over a
covered transaction.”** Similarly, SHLB-SECA and E-mpa argued that consultants and other third
parties can never cause violations or misconduct by providing “incorrect or allegedly incorrect advice”
because “participants are free to accept or reject advice, whether it be good, bad or somewhere in
between.”*!5 We reject these assertions. As a result of our experience administering our programs and

409 See American Broadband & Telecommunications Company; Jeffiey S. Ansted, File No. EB-IHD-17-00023554,
Notice of Apparent Liability for Forfeiture and Order, 33 FCC Rcd 10308, 10324, 10326, 10330-31, paras. 43, 48,
71-72 (2018) (detailing how marketing master agents and subagents created apparently improper Lifeline
enrollments by manipulating consumers’ identifiable information, program eligibility documents, and addresses)
(American Broadband NAL); Total Call Mobile, Inc., EB-IHD-14-00017650, Order and Consent Decree, 31 FCC
Red 13204, 13211-12, para. 13 (EB 2016) (detailing how marketing agents would alter subscriber demographic
information to avoid duplicate detection and allow Total Call Mobile to apparently claim reimbursement from the
Lifeline program for duplicate customers) (Total Call Mobile Consent Decree); see also Total Call Mobile, Inc., EB-
IHD-14-00017650, Notice of Apparent Liability for Forfeiture and Order, 31 FCC Red 4191, 4192, 4198-205, 4211-
12, paras. 3-4, 22-25, 30-43, 51, 74-77 (2016) (Total Call Mobile NAL); Mr. Oscar Enrique Perez-Zumaeta, File
No. EB-IHD-15-00019209, Notice of Debarment, 30 FCC Red 10812, 10813 (EB 2015). Mr. Perez-Zumaeta, the
owner of PSPS Sales LLC, a Lifeline program marketing entity, was debarred after being convicted of money
laundering in violation of 18 U.S.C. § 1957(a) and 18 U.S.C. § 2 in 2015. He had directed PSPS workers to enroll
fictitious customers for a Lifeline program service provider, which resulted in thousands of falsified Lifeline
recertification forms and improper disbursement of funds. The expanded definition of “principal” will enable us to
bar those who participate in the schemes as well as those who orchestrate them.

410 See supra note 332 for examples of consultant malfeasance.

411 The term “enrollment representatives” shall have the same meaning as set forth in the Commission programs that
may be implicated in any transaction (to the extent such definitions exist). Thus, for the Lifeline program, the
definition found at 47 CFR § 54.400(p) shall be applicable; and for the former ACP, the definition found at 47 CFR
§ 54.1800(k) shall apply. See Supplement Rule § 6001.100(7).

412 See Supplemental Rules §§ 6001.220 (b), (f).

413 The disclosure obligations of marketing representatives, who are lower tier participants, will be limited to those
under section 180.355 of the Guidelines.

414 SHLB-SECA Comments at 12.

415 SHLB-SECA Comments at 12; E-mpa Reply at 6. We note in any given case, a consultant may make the factual
argument that it did not cause the misconduct by the primary tier participant, which, if true, would preclude the
consultant’s suspension or debarment. But if the evidence demonstrates that a consultant’s “act of giving advice”
was the cause of rule violations or misconduct by a program participant, then an exclusion might be appropriate,
depending on the aggravating and mitigating factors. See SHLB-SECA Comments at 12. Thus, for example, a
(continued....)

60



Federal Communications Commission FCC-CIRC 2603-05

addressing cases involving waste, fraud and abuse, we find that consultants and other third parties can
easily contribute to rule violations by negligently or intentionally providing erroneous or misleading
advice, notwithstanding the fact that “USF participants are free to accept or reject advice.”*!¢

147.  As to the second prong of our supplemental rule, we adopt the “critical influence on or
substantive control over” component to ensure that certain forms of misconduct in our programs may be
addressed even if the bad actor may not otherwise be captured by the Guidelines’ definition of principal.
For example, a person that violates our competitive bidding rules might not be “influencing the
development or outcome of an activity required to perform the covered transaction,”*!” yet that person’s
misconduct could merit a debarment.*'® Our expanded definition of “principal” affords the Commission
the flexibility to consider such conduct in protecting program integrity.

148.  We reject WISPA’s recommendation that the Commission adopt the OMB definition of a
“principal” without any modification*' as the definition of “principal” adopted here advances the purpose
of the Guidelines. Certain individuals that facilitate program abuse (including rule violations) may not
fall within the Guidelines’ more narrow definition of “principal.” Standing alone, the Guidelines could
unduly restrict the Commission’s ability to address the actions of individuals it has identified as posing a
risk to the integrity of its programs.*°

149.  Likewise, we find that adopting these program-specific supplemental definitions will
provide greater certainty and notice to program participants and improve administrative efficiency and
program integrity. Under the Guidelines, both primary and lower tier participants must promptly make
disclosures about all “principals” to the transactions before a transaction is consummated.*! We
therefore disagree with WISPA’s concern that the SDO first must make individualized findings about
whether a person in the supplemental categories is a “principal” before disclosures are required. Such a
cumbersome process would delay consummation of transactions and the timely delivery of services. In
contrast, by affording participants further clarity at this stage, our supplemental rule will ensure more
timely disclosures that will facilitate program integrity and efficiency. We would also urge participants to
err on the side of disclosure in close cases. Finally, we conclude the benefit of our enhanced ability to
combat forms of waste, fraud, and abuse, greatly outweigh any incidental burdens created by the modified
disclosure requirements.

(Continued from previous page)
consultant also could argue in any given case that, to the extent that its advice was incorrect, it was merely
negligently so, which, if true, would weigh against exclusion as we have made clear in this analysis.

416 14
4172 CFR § 180.995(b)(3) (emphasis added).

418 For example, in the course of an investigation into the TRS entity, it might be determined that a particular hearing
health professional or entity had a significant adverse effect on the transaction that could warrant a debarment of that
person. See 47 CFR § 64.604(c)(8); see also Sorenson Communications, LLC; CaptionCall, LLC, File Nos. EB-
TCD-17-00024119, EB-TCD-19-00030262, EB-TCD-21-00032604, Order and Consent Decree, 36 FCC Rcd 16545
(EB 2021) (resolving an investigation into CaptionCall representatives, including account managers, entering into
improper incentive agreements with a significant number of hearing health professionals to market for and direct
individuals with hearing loss to CaptionCall). Individual hearing health professionals are not directly subject to
Commission rules, but such conduct could critically influence ineligible individuals to register for and use TRS,
despite the determination of eligibility ultimately lying with TRS providers and users. See 47 CFR §§ 64.611(a)(3),
(G)(1) (detailing user registration and certification requirements for Video Relay Service and Internet Protocol
Captioned Telephone Service).

419 WISPA Comments at 5.
4209 CFR § 180.25(c)(3).
412 CFR § 180.335.
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3. Participant Disclosures by Tier

150.  The Guidelines require both primary and lower tier participants to disclose certain
information before they enter into a covered transaction. We adopt the Guidelines’ disclosure
requirements, with program-specific modifications, as detailed below. In addition to the discussion in this
section, we refer parties to the Guidelines in 2 CFR part 180, subpart C (Responsibilities of Participants
Regarding Transactions Doing Business with Other Persons), and note that entities who participate in
federal grant programs (e.g., schools, libraries, or rural health care providers) or seek federal contracts
(e.g., service providers) should already be familiar with similar requirements.

151.  Primary tier participants. Under the Guidelines, primary tier participants must advise the
agency if they are presently excluded or disqualified, and also must state (a) whether the participant or
any principals for the transaction “[h]ave been convicted within the preceding three years of any of the
offenses listed in § 180.800(a) or had a civil judgment rendered against [them] for one of those offenses
within that time period”; (b)“[a]re presently indicted for or otherwise criminally or civilly charged by a
governmental entity (Federal, State or local) with commission of any of the offenses listed in
§ 180.800(a);” or (¢) “[h]ave had one or more public transactions . . . terminated within the preceding
three years for cause or default.”**

152. The NPRM proposed that these disclosure requirements could be communicated and
implemented by amending existing program forms, form instructions and certification rules and sought
comment on how to administer such requirements in a manner that minimizes burdens on primary tier
participants.*?®* The NPRM and subsequent WCB’s Public Notice also proposed to clarify that such
disclosures by primary tier participants be made not only to the Commission and the applicable bureaus,
but also to the relevant program administrators.**

153. We adopt the full disclosure requirements set forth in the Guidelines for primary tier
participants.*” Commenters generally focused their opposition on the breadth and clarity of the
disclosure requirement—especially as it relates to the disclosure of having “one or more public
transactions . . . terminated within the preceding three years for cause or default.”** For example,
immixGroup, NCTA, E-Rate Central, and E-mpa sought clarification on what kinds of “termination”
would merit disclosure.*?’ Several commenters also specifically requested that we clarify that a mere
denial of a USAC funding request would not qualify as a reportable “termination.”**® Commenter
immixGroup also suggested that we adopt “exceptions to both the reporting of funding denials
requirement during the pendency of an administrative appeal and, specifically, until a final non-
appealable decision is issued by the appropriate body of last resort.”** CTIA and USTelecom suggested

4222 CFR § 180.335.
423 NPRM, 34 FCC Red at 11364, para. 49.

424 Id.; Affordable Connectivity Program; Emergency Broadband Benefit Program, WC Docket Nos. 21-450, 20-
445, Report and Order and Further Notice of Proposed Rulemaking, 37 FCC Rcd 484, 594, para. 237 (2022) (citing
Wireline Competition Bureau Seeks Comment on Implementation of the Affordable Connectivity Program, WC
Docket No. 21-450, Public Notice, 36 FCC Rcd 16290, 16339, para. 131 (WCB 2021)).

425 See Supplemental Rule § 6001.105 (adopting the Guidelines, as supplemented by 2 CFR chapter LX, part 6001).
4269 CFR § 180.335(d).

47 See immixGroup Comments at 2-3; E-Rate Central Comments at 6; E-mpa Reply at 4; NCTA Comments at 7-8.
However, immixGroup supported the requirement that parties report convictions for offenses listed under section
180.800(a) and stated that it might be reasonable for parties to have to report charges or indictments for those same
offenses. immixGroup Comments at 2-3.

428 immixGroup Comments at 3; E-Rate Central Comments at 6.

429 immixGroup Comments at 5.
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that the disclosure requirement for terminations be limited to transactions with the Federal government,
not state and local governments.**°

154.  First, we adopt a supplemental rule clarifying that a mere denial of a funding request does
not, without more, constitute a “termination . . . for cause or default” of a public transaction as that phrase
is used by the Guidelines.**! Program administrators deny funding requests for a wide variety of reasons,
some of which may arise from minor technical and procedural errors. On the other hand, participants are
required to report termination of a previously approved funding request based on serious errors or
misconduct (such as violations of competitive bidding requirements) by a participant in the covered
transaction that was terminated.*?

155.  Second, we decline to establish an exception for otherwise reportable terminations that
are pending appeal.**3> The mere disclosure of a termination—pending appeal or otherwise—does not
automatically trigger the denial of a new transaction or initiate an exclusion proceeding. Rather, the
Commission has flexibility under the Guidelines to consider both the disclosed information and “any
additional information or explanation that [a transaction participant] elect[s] to submit with the disclosed
information” in deciding whether to approve the transaction.*** Additionally, the Commission or program
administrators might allow a transaction to proceed, despite an unfavorable disclosure, but employ
additional safeguards, including heightened scrutiny or audits, to ensure compliance. Establishing an
exception covering all terminations pending appeal would unnecessarily deprive the Commission and
program administrators of potentially relevant information about transaction partners. We will not,
however, require the reporting of terminations that have been reversed or vacated.**

156.  Third, we decline to limit the termination reporting requirement to Federal transactions.
Subject to the clarifications herein, primary tier participants must report terminations of transactions with
state and local governments. Like Commission programs, programs run by state and local governments
often require participants to handle and direct public funds in an appropriate manner. A participant’s
propriety in these dealings can offer valuable insight as to its fitness to participate in Commission
programs, particularly when a participant’s prior contact with the Federal government is limited or
nonexistent. We are unconvinced by the argument that “identifying every state and local ‘transaction’
terminated for cause or default . . . would be highly burdensome.”*¢ The reporting requirement stretches
back only three years and would likely require significant review of only a small subset of transactions.

157.  We also adopt a supplemental rule*” requiring that such disclosures be made not only to
the Commission, but to the relevant program administrators as well.**® We find that the requirements are

430 CTIA and USTelecom Comments at 21. See 2 CFR § 180.335(d).

4312 CFR § 180.335(d); see Supplemental Rule § 6001.335(e)(i); see also immixGroup Comments at 3; E-mpa
Reply at 4.

432 Although this requirement does mean that, for example, a service provider must disclose a denial caused by a
violation by an applicant, see immixGroup Comments at 3, we note again both that a party making a disclosure may
provide additional information (e.g., that it was not responsible for the violation), and that unfavorable disclosures
do not automatically trigger denial of a transaction or the initiation of exclusion proceedings.

433 See Supplemental Rule § 6001.335(e)(ii).
449 CFR § 180.340.

435 See CTIA and USTelecom Comments at 21.
436 [

437 See Supplemental Rule § 6001.335(c).

63



Federal Communications Commission FCC-CIRC 2603-05

essential to ensuring that the program administrators and the Commission have access to the information
needed to make informed decisions around approval and denial of transactions.

158.  In addition, recognizing that primary tier participants in the E-Rate and RHC programs
typically enter into contractual arrangements with each other, we create a supplemental rule requiring
service providers in the E-Rate and RHC programs to make the necessary disclosures not only to the
Commission and USAC, but also to the schools, libraries or health care providers during the competitive
bidding process.*** Because service providers will now be primary tier participants, section 180.300 of
the Guidelines, which requires pre-transaction verification by a primary tier participant that a lower tier
participant is not excluded, would not apply on its face to transactions between E-Rate schools and
libraries and their service providers or rural health care beneficiaries and their service providers because
all these entities will now be considered primary tier participants. Therefore, we adopt a supplemental
rule modifying section 180.300 to require that the verifications required by that rule will be applicable not
only to transactions with “another person at the next lower tier” but to transactions among participants at
the same tier as well.*?

159.  We encourage schools, libraries and health care providers to require such disclosures as
early as possible in the bid selection process so that they may consider such disclosures before entering
into any covered transactions.

160.  We further direct WCB and CGB to modify, as appropriate, any applicable program
forms (such as FCC Forms 470, 461, or 465) to require the relevant primary tier disclosures.*! In those
cases in which no bids are submitted, or in which a competitive bidding exemption is applicable (such as
47 CFR section 54.622(1)), the program beneficiaries shall obtain such disclosures from service providers
before they may enter into any new covered transactions for program services.

161.  These requirements will ensure that all primary tier participants receive valuable
background information about the parties with whom they are considering doing business. Importantly,
most disclosures (other than that the disclosing party has been excluded or disqualified) are not
dispositive or outcome determinative.**> Rather, disclosures enable program beneficiaries, program
administrators, and the Commission to evaluate the level of risk associated with any given transaction and
consider appropriate remedial measures short of disqualification (e.g., compliance conditions, audits,
heightened scrutiny).

162. We recognize that the Guidelines’ disclosure requirements necessarily involve some
administrative costs for the Commission and program administrators, as well as program participants.

(Continued from previous page)
438 USAC is the administrator of the former ACP, High Cost programs, E-Rate, Lifeline, and RHC. The ACP
Outreach Grant Program was administered by CGB. The administrator of the TRS Fund is Rolka Loube Associates,
LLC, and the administrator of the NDBEDP is a Commission official designated by CGB.

439 See Supplemental Rule § 6001.335(b).
440 See Supplemental Rule § 6001.300(a).

41 We note that disclosures among primary tier participants other than the agency involved is not envisioned under
the Guidelines because for typical transactions covered by the Guidelines, non-federal primary tier participants may
not be entering into transactions with each other. However, the E-Rate and RHC programs follow a different model,
and service providers in the first instance are chosen by the program beneficiaries, not by the Commission.
Therefore, to facilitate program integrity and ensure the efficacy of disclosures, primary tier disclosures as required
by Supplemental Rule 6001.300(a) should be made to the beneficiaries prior to consummation of any covered
transactions, preferably at an early stage in the bid selection process and before the service provider is selected and
the FCC Form 471, 462 or 466 is submitted in cases where there are no bids or a competitive bidding exemption

may apply.
44272 CFR § 180.340.
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But we reject the argument that these requirements will have the net effect of diverting “resources better
invested in providing service and equipment to unserved communities and consumers” into “satisfying
onerous compliance obligations.”*** To the contrary, we anticipate that these disclosure requirements will
ensure that scarce federal support dollars fulfill their intended purposes by allowing the Commission and
primary tier participants to avoid entering into business with bad actors who may commit waste, fraud, or
abuse. The disclosures will also allow the Commission and program administrators to address perceived
risks ex ante through monitoring and audits rather than through ex post remedies, which also will enhance
the efficiency of the Commission’s operations.

163.  Lower tier participants. The Guidelines’ disclosure requirements for lower tier
participants are less extensive: lower tier participants need disclose only whether they are excluded or
disqualified from participating in covered transactions.** The NPRM asked whether the Commission
should adopt a supplemental rule requiring that lower tier participants also disclose the information
required of primary tier participants to both the Commission and program administrators, and to the
higher tier participant with which they seek to conduct business.** The NPRM noted that, under the
Guidelines, an unfavorable disclosure by a primary tier participant would not necessarily cause the federal
agency to deny participation (except for instances of exclusion or disqualification),**¢ and the NPRM
proposed to extend this protection to disclosures by lower tier participants.*’ The NPRM explained that
extending primary tier disclosure requirements to lower tier participants would allow the Commission and
its administrators, as well as higher tier participants, the opportunity to consider additional information to
better determine whether the participation of lower tier participants is appropriate.**8 The NPRM
proposed requiring that primary and lower tier participants include a term or condition in their
transactions with the next lower tier participants mandating compliance with the disclosure rules.*

164.  We adopt with the modifications and exceptions described below our proposed rule
extending the Guidelines’ primary tier disclosure requirements to lower tier participants in all
Commission programs subject to this Report and Order.*° We find that this extension will advance the
public interest and is appropriate given our experience combatting waste, fraud, and abuse in our
programs. Specifically, lower tier participants, such as consultants and marketing organizations, have
been significant drivers of malfeasance in the universal service programs.*! We do not believe that

443 CTIA and USTelecom Comments at 17; see also id. at 18 (explaining that proposal to extend disclosure
requirements to lower tier participants will require time and effort that would be better invested in network upgrades
and other efforts to close the digital divide).

4442 CFR §§ 180.300, 180.355.

445 NPRM, 34 FCC Red at 11364, para. 50.
4469 CFR § 180.340.

447 NPRM, 34 FCC Rcd at 11364, para. 51.
448 Id. at 11364-65, para. 51.

49 Id. at 11365, para. 52. For example, the NPRM asked whether in the E-Rate program, a service provider would
be required to disclose the primary tier information to the Commission, as well as program beneficiaries (the schools
and libraries) who might also find that information useful in evaluating the services offered by their potential service
providers.

430 See Supplemental Rule § 6001.335(a)(1).

41 See, e.g., Lanham Debarment Notice, 27 FCC Rcd at 14891-92 (detailing that Mr. Lanham as a NYC DOE
consultant “defrauded the E-Rate program by, among other things, inflating consultant fees and bundling those
charges with eligible services on invoices billed to [NYC] DOE for work unrelated to Project Connect. As a result of
your scheme, [NYC] DOE [and the E-Rate program] was fraudulently billed more than $3.6 million for Project
Connect between 2002 and 2008, of which you profited approximately $1.7 million.”). The two primary vendors for
NYC DOE’s Project Connect, Verizon and IBM, also entered into agreements with the Commission and returned
(continued....)
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requiring lower tier participants to disclose only whether they are excluded or disqualified from
participating in covered transactions will fully accomplish the Guidelines’ objective of enabling
government agencies or the parties with whom these participants may be conducting transactions to make
better-informed decisions about prospective business partners.

165.  We further modify the Guidelines to require disclosures among and between lower tier
participants that enter into covered transactions with each other.**> In those transactions, the lower tier
participant who is performing work for another participant shall provide the disclosures to any participant
who is paying for the work or otherwise hiring the person under the covered transaction. Thus, for
example, an E-Rate subcontractor who wants to enter into a covered transaction with a contractor—both
of whom are lower tier participants—must provide any applicable disclosures to that contractor before
consummating the covered transaction. Similarly, a marketing organization that wants to perform a
portion of Lifeline marketing work for another marketing entity must provide that entity with the
applicable disclosures. This requirement will again ensure that all parties, regardless of tier, who enter
into covered transactions can make an informed decision about their potential partners.

166.  However, we tailor the disclosure obligations for enrollment representatives of marketing
organizations, which we classify as lower tier participants.** Enrollment representatives need only
disclose whether that individual representative is excluded or not and need only make the disclosures to
the marketing organization with whom the representative is employed or seeks employment. We limit the
disclosure obligations for enrollment representatives because we conclude that a marketing organization

(Continued from previous page)
funds to the USF. See, e.g., Settlement Agreement between the Federal Communications Commission and the
International Business Machines Corporation (Dec. 22, 2020), https://docs.fcc.gov/public/attachments/DOC-
368960A1.pdf (agreeing to pay over $24 million to resolve E-Rate compliance claims related to NYC DOE and the
El Paso Independent School District); Verizon Consent Decree, 32 FCC Red at 7723 (agreeing to pay over $17
million and entering into an E-Rate compliance plan regarding its conduct in using Mr. Lanham’s consultants and
subcontractors for work performed for NYC DOE’s Project Connect). We note as well that any entities that Lanham
used as his subcontractors, and who may have been aware of the Lanham fraud and willingly participated in it,
would have faced no suspension or debarment action under the Guidelines unless the definitions were expanded, as
we do in this Report and Order, to include subcontractors. In addition to the consultant, Mr. Lanham, there are
other cases involving USF funding and consultants. See, e.g., DataConnex, LLC, File No. EB-IHD-15-00020296,
Notice of Apparent Liability for Forfeiture and Order, 33 FCC Red 1575 (2018) (detailing the improper relationship
between the RHC consultant Healthcare Connect United, LLC (HCU) and DataConnex whereby HCU was
financially compensated based on the number of health care providers it referred to the company and highlighting
the significant role played by HCU in the health care provider’s competitive bidding processes); American
Broadband NAL, 33 FCC Rcd at 10324-36 (detailing American Broadband’s agents’ improper actions in creating
Lifeline enrollments); TeleQuality Consent Decree, 35 FCC Rcd at 503; Press Release, U.S. Attorney’s Office,
Southern District of New York, Seven Defendants Plead Guilty To Defrauding Federal Program That Provided
Technology Funding For Rockland County Schools (Feb. 12, 2020), https://www.justice.gov/usao-sdny/pr/seven-
defendants-plead-guilty-defrauding-federal-program-provided-technology-funding (noting that two of the seven
individuals were E-Rate consultants, Simon Goldbrener and Moshe Schwartz); Requests for Review of Decisions of
the Universal Service Administrator by Windstream Communications, LLC et al., WC Docket No. 02-60, Order, 35
FCC Red 10312 (WCB 2020) (affirming USAC’s decision to deny RHC funding applications where the RHC
applicant's consultant (ABS) also acted as a “channel partner” for the service provider (Windstream) under an
agreement whereby ABS would serve as Windstream’s non-exclusive representative to solicit orders from new
business customers within Windstream’s service area); DOJ, Press Release, School Consultant Pleads Guilty to
Kickback Conspiracy Connected to Covid-Era Programs Designed to Help Schoolchildren Access the Internet (Jan.
22, 2026), https://www.justice.gov/usao-edny/pr/school-consultant-pleads-guilty-kickback-conspiracy-connected-
covid-era-programs.

452 See Supplemental Rule § 6001.335(a)(1).

433 See Supplemental Rule § 6001.335(a)(2) (tailored disclosure obligations for enrollment representatives); see also
Supplemental Rules §§ 6001.210, 6001.220 (classifying enrollment representatives as lower tier participants).
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will not require the full panoply of disclosures in order to make reasonable hiring decisions of enrollment
representatives. Additionally, we recognize the substantial administrative burden that would be imposed
on lower tier employees of marketing representatives to make the more expansive disclosures. To ensure
Commission oversight of this disclosure obligation, enrollment representative disclosures shall be
retained by the marketing organization for review by the Commission for the period during which the
enrollment representative is employed in support of the program or the period otherwise required by
document retention rules, whichever is longer.

167. Few commenters squarely addressed the proposal to expand disclosures for lower tier
participants. CTIA and USTelecom stated that the Commission “has not explained why departure from
its current rules, which do not extend to suppliers or subcontractors, is necessary to protect the public
interest.”** They therefore urged the Commission to apply disclosure rules to primary tier applicants
only.*> As already demonstrated, lower tier participants have been significant drivers of malfeasance in
the universal service programs,** and we require and welcome more expansive tools to effectively
address the waste, fraud, and abuse that they originate. SHLB-SECA similarly “question[ed] whether the
disclosures proposed in the NPRM will help the Commission.”*7 As already explained above, the
disclosures will protect our programs by allowing parties, including the Commission and program
administrators, to review unfavorable information before determining whether or not to proceed with a
transaction—possibly deciding to avoid the transaction altogether.

168.  CTIA and USTelecom, NCTA, and the Joint Association Commenters also requested
clarification regarding how primary tier participants are expected to collect required disclosures from
lower tier participants.*® As they noted, section 180.300 of the Guidelines allows a primary tier
participant to verify whether a lower tier participant has been excluded or disqualified by checking the
SAM exclusions list, collecting certifications, or including clauses or conditions in the terms governing
covered transactions.*® We agree that these methods are appropriate for confirming whether a lower tier
participant has been excluded or disqualified. But we note that checking SAM exclusions does not allow
a primary tier participant to verify the additional information that we require from lower tier participants
in our supplemental rule.*® These additional disclosures should be obtained through collecting
certifications or including clauses or conditions in covered transactions, and, consistent with the record,
we so provide in Supplemental Rule 6001.330.

169.  Lifeline disclosures. Under the Lifeline program, eligible telecommunications carriers
(ETCs) as well as their lower tier participants will be subject to disclosure obligations. The NPRM sought
comment on how to implement these disclosure obligations.*®! For example, the NPRM asked whether
the disclosure rules should require all primary and lower tier participants in the Lifeline program to file
disclosure statements, upon penalty of perjury, reporting all required disclosures or certifying that they
have no reportable disclosures to make.*? It also asked whether the disclosure should be added to

454 CTIA and USTelecom Comments at 18.

B,

456 See supra note 332.

457 SHLB-SECA Comments at 14.

48 CTIA and USTelecom Comments at 18-19; NCTA Comments at 9; Joint Association Comments at 26-27.
4392 CFR § 180.300.

460 See Supplemental Rule § 6001.335(a)(1).

461 NPRM, 34 FCC Rcd at 11365, para. 53.

462 14
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existing forms or submissions for ETCs,*53 how often such disclosure statements should be filed, and
what remedies should be available if participants fail to disclose the required information.** The NPRM
also sought comment on several program-specific questions, including whether individuals who have
registered with USAC for access to the Lifeline National Verifier or National Lifeline Accountability
Database systems should be required to file disclosure statements upon registration and every subsequent
recertification, and whether ETCs should be required to maintain such disclosure statements as part of
their record retention requirements. 4%

170.  We did not receive comment regarding the implementation of disclosure requirements for
the Lifeline program. Relying on the Commission’s expertise providing oversight of the Lifeline
program, we find it is most appropriate for primary and lower tier participants in the Lifeline program to
file annual disclosure statements, upon penalty of perjury, reporting all required disclosures or certifying
that they have no reportable disclosures to make.*¢ Primary tier participants may also file on behalf of
lower tier participants with which they have a direct relationship. However, as already discussed, the
disclosure requirements for enrollment representatives are more limited.*®’ As the disclosure
requirements may apply beyond ETCs, we do not believe a current information collection can easily be
modified to request this information. Therefore, we direct WCB to develop an information collection to
receive the appropriate certifications annually. At this time, we do not believe it is necessary to receive
similar disclosures from individuals as they register to access USAC’s systems. Consistent with the
Commission’s Lifeline rules, we also determine that it is appropriate for primary tier participants to
maintain documentation that substantiates their required certification, at a minimum for the three full
preceding calendar years and provide such documentation to the Commission or USAC upon request.*8
Finally, in addition to any other enforcement mechanisms that may be available, a participant’s non-filing
of required disclosures may be considered by the relevant bureaus and offices of the Commission as
“credible information” for the purposes of directing USAC to apply a funding hold to universal service
funds.*® We believe that all of these efforts will ensure better stewardship of universal service funds and
prevent potential waste, fraud, and abuse in the Lifeline program. 47

171.  USF competitive bidding short forms. In some instances, the Commission conducts
competitive bidding to award universal service support, as in the Connect America Fund Phase 11 and
Rural Digital Opportunity Fund auctions.*”" In such competitive bidding processes, an applicant for
support first files a short-form application to participate in bidding. This approach streamlines the
competitive bidding process and encourages participation. At the short-form stage, an applicant is

463 For example, in the case of Lifeline, this could be effected through FCC Form 555, reimbursement claims, or
registration in the Representative Accountability Database.

464 NPRM, 34 FCC Rcd at 11365, para. 53.
465 Id
466 See Supplemental Rule § 6001.335(a)(2).

467 The modified disclosure requirements for enrollment representatives (providing for disclosures to the
organizations with whom they are employed or seek employment) are already set forth in paragraph 166 supra. See
also Supplemental Rule § 6001.335(a)(3).

468 See 47 CFR § 54.417.

49 See Standards and Process for Holding Disbursements to Beneficiaries and Service Providers, FCC Directive,
FCCINST 1038.2 (Sept. 2024).

470 Given the similarity across programs, we delegate authority to WCB and CGB to develop appropriate
information collections to apply the Lifeline program’s disclosure requirements to former ACP and ACP Outreach
programs and to streamline any required disclosures under these programs.

471 See 47 CFR §§ 1.21000 et seq.
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required to certify either that it “is in compliance with all statutory and regulatory requirements for
receiving the universal service support . . ., or, if expressly allowed by the rules specific to a high-cost
support mechanism, . . . that the applicant acknowledges that it must be in compliance with such
requirements before being authorized to receive support,” without being required to demonstrate fully
such compliance.*”? Only after becoming a winning bidder must an applicant file a long-form application
demonstrating in detail the applicant’s qualification to receive the support.’

172.  The Guidelines require primary tier participants not only to disclose whether they are
presently excluded or disqualified, but also to make several additional disclosures that could assist the
agency in evaluating whether to enter into the transaction.*”* The NPRM acknowledged that requiring all
of the disclosures and evaluations at the short-form stage could slow down auction processes,*”> and
therefore sought comment on the appropriate balance between requiring helpful disclosures at the short-
form stage and preserving the speed of the competitive bidding process.*’® The NPRM proposed three
options for addressing this balance.*’”” First, the NPRM proposed that, at the short-form application stage,
the Commission would only require the applicant to disclose whether they are presently excluded or
disqualified and wait until the long-form application to require the applicant to submit additional
disclosures for review.*”® Second, the Commission could require applicants to disclose at the short-form
stage whether the applicant or any of its principals are presently excluded or disqualified, and
subsequently require the full disclosures at the long-form stage.*”” And third, the Commission could
require applicants to make all of the required disclosures on both the short-form and the long-form
application.*8

173. WISPA agreed that requiring applicants to provide all disclosures mandated by the
Guidelines at the short-form application stage could slow the auction process.*8! It further suggested that
since “[1]imiting the scope of the initial disclosures will expedite staff review of short-forms and simplify
preparation for USF auctions,” the Commission should, for the High-Cost programs, require that an
applicant disclose only whether it or any of its principals are presently excluded or disqualified.*?

174.  We now adopt the NPRM’s first (and narrowest) option,*®* under which the
Commission’s review at the short-form stage is limited to the status of the applicant—i.e., whether the

472 47 CFR § 1.21001(b)(9).

473 Compare 47 CFR § 1.21001(b) (contents of short-form application to participate in competitive bidding), with 47
CFR § 1.21004 (further application for support by winning bidder).

4742 CFR § 180.335.

415 NPRM, 34 FCC Rcd at 11366, para. 55.
476 Id

477 Id. at 11366, para. 56-58.

478 Id. at 11366, para. 56.

479 Id. at 11366, para. 57. Thus, the applicant would be required to disclose the same information required of lower
tier participants under the Guidelines. See 2 CFR § 180.355.

480 NPRM, 34 FCC Rcd at 11366, para. 58.
481 WISPA Comments at 5.
482 1d. at 6.

483 We adopt these USF competitive bidding-specific rules based on our present experience administering
competitive bidding auctions. To the extent future USF competitive bidding mechanisms are structured differently
and require additional or augmented suspension and debarment rules, we reserve the ability to make such changes in
those future rulemakings.
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applicant is presently excluded or disqualified—while a winning bidder will be required to make any
additional required disclosures when it submits a long-form application.*** In a USF competitive bidding
short-form application, an applicant must certify that it is “in compliance with all . . . regulatory
requirements for receiving the universal service support.”’*® Therefore, a presently excluded applicant
could not make the required certification and could not successfully submit an accurate and complete
short-form application. This approach will permit the Commission to process competitive bidding
applications more quickly and minimizes the disclosures and administrative burdens required of potential
participants. The applicant bears the risks that its short-form application is inaccurate and that required
disclosures in its long-form application could result in its disqualification from support and a default on
its bid.*3¢ We note that long-form disclosures revealing that the initial certification was incorrect could
result in enforcement actions, if warranted.

175.  TRS and NDBEDP disclosures. For the TRS program and NDBEDP, TRS providers and
NDBEDP providers as well as their lower tier participants will be subject to disclosure obligations. An
entity seeking certification as a TRS provider or NDBEDP provider shall file the required disclosures as
part of its application for certification*®” and renewal thereof.*®® Additionally, Internet-based TRS
providers must update their disclosures within 60 days of any change by filing notices of substantive
change with the TRS Fund Administrator and the Commission.*®® We amend part 64 of our rules to
implement these disclosure requirements.*”

176.  Each certified NDBEDP provider shall file updates to their disclosures every six months,
including disclosures within required program reports.*! Each NDBEDP provider shall also file a change
in its disclosure as a notification of substantive change if the disclosure bears directly on the provider’s
ability to meet the qualification necessary for certification as an NDBEDP provider.*? We amend part 64
of our rules to implement these disclosure requirements. 4%

4. Implications of Unfavorable Disclosures

177.  Primary tier participants. The NPRM also contemplated what Commission action is
warranted if a primary tier participant discloses unfavorable information (other than an exclusion or
disqualification) before entering into a transaction. While the NPRM noted suspension and/or debarment
proceedings as one possible method for the Commission to respond, the NPRM sought comment on
whether the Commission’s rules should also permit less severe remedies.** For example, the NPRM
asked whether the Commission should, in consultation with the relevant program administrator, merely

484 See Supplemental Rule § 6001.335(a)(5). For the reasons stated elsewhere in this Report and Order, we choose
not to adopt WISPA’s recommendation that we implement the second option, which encompasses principals as well
as applicants, but clarify that the rule adopted involves fewer disclosures than the second option.

45 47 CFR § 1.21001(b)(9).

486 47 CFR § 1.21004.

487 See 47 CFR §§ 64.606(b)(1) (Internet-based TRS certification), 64.6207 (NDBEDP certification).
488 See 47 CFR § 64.606(c)(2) (Internet-based TRS provider renewal).

489 See 47 CFR § 64.606()(2) (Internet-based TRS providers) (requiring notice to the Commission within 60 days of
substantive changes).

490 See Appendix A (amendments to part 64).

41 See 47 CFR § 64.6215 (NDBEDP reporting requirements).
492 See 47 CFR § 64.6207(f).

493 See Appendix A (amendments to part 64).

494 NPRM, 34 FCC Rcd at 11367, para. 60.
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preclude a participant from entering into the transaction at issue, prior to or in lieu of suspending or
debarring the participant.*> The NPRM also asked whether the agency could elect to not enter into
covered transactions with the party for some specified period, similar to the “limited denial of
participation” process described above. The NPRM also requested comment on whether the
Commission’s rules should be modified to permit the Commission to consider unfavorable information in
TRS or NDBEDP certification proceedings and, if so, what modification to our certification rules would
be necessary. %

178.  Commenters generally supported preserving flexibility for agency action in response to
unfavorable disclosures.*’” SHLB-SECA and Funds for Learning preferred the use of tailored measures
to avoid outright preclusion of a transaction, including “[a]llowing the participant to enter into the
transaction, but monitoring the participant’s activities more closely.”*® SHLB-SECA also requested that
the Commission “specify which information may be deemed so unfavorable that rejection of a transaction
is warranted.”** SHLB-SECA further suggested that the Commission “adopt a modified, formally
authorized version of the [suspension] procedure that USAC currently employs,” and that any
discretionary process adopted by the Commission “come complete with reasonable due process,
transparency, and known time limits.”3%

179.  The Guidelines afford agencies the flexibility to respond to unfavorable disclosures.>!
Consistent with this approach, we now adopt the proposal, strongly supported by comments in the record,
that the Commission retain flexibility to pursue tailored measures based on unfavorable disclosures.’ In
addition to suspension and debarment proceedings, the agency may also consider other remedies,
including prohibiting a participant from continued participation in a transaction, or permitting transactions
presenting potential risks of misconduct to proceed with additional monitoring and oversight.>%

180.  To implement this approach, we authorize the relevant bureau or office to determine, in
the first instance, what remedies are appropriate in light of an applicant’s unfavorable disclosures and any

495 Id.

4% Id. The TRS certification rules are specific on what constitutes grounds for granting certification. See 47 CFR
§ 64.606.

47 See SHLB-SECA Comments at 13; E-mpa Reply at 5; Funds for Learning Reply at 6.
498 SHLB-SECA Comments at 13; see also Funds for Learning Reply at 6.

499 SHLB-SECA Comments at 3.

500 SHL.B-SECA Comments at 13.

501 See 2 CFR § 180.340 (“As a primary tier participant, disclosing unfavorable information about yourself or a
principal under § 180.335 will not necessarily cause a Federal agency to deny your participation in the covered
transaction. The Federal agency will consider the information when it determines whether to enter into the covered
transaction. The Federal agency will also consider any additional information or explanation that you elect to
submit with the disclosed information.”).

302 See Supplemental Rule § 6001.345.

503 See Funds for Learning Reply at 6 (“FFL encourages the Commission to adopt specific rules to afford it the
discretion to merely preclude a participant from entering into a transaction prior to or in lieu of suspending or
debarring the participant. Another option . . . is to allow a participant to enter into a transaction while monitoring its
future activity with greater scrutiny.” (footnote omitted)); SHLB-SECA Comments at 13 (“Allowing the participant
to enter into the transaction, but monitoring the participant’s activities more closely, could be another option in
appropriate circumstances. The Commission could also require a compliance plan to ensure that the party is
instituting internal controls and processes to prevent future violations.”).
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other relevant circumstances.’™ Such remedies may include, by way of example, approving the
transaction only after entering into an administrative agreement (such as a compliance plan), denying the
application, terminating an ongoing transaction or a specific party’s participation in such a transaction, or
referring the matter to the SDO to consider a limited denial of participation under the supplemental rules
adopted above®® or to initiate an exclusion proceeding, if necessary. We adopt a supplemental rule to
implement this approach.>® We also direct the administrators of the programs covered by the Guidelines
to develop—and submit for approval to the relevant bureaus and offices—policies and procedures
governing how they will review unfavorable disclosures as part of their broader review of applications, as
applicable.’” In the case of the TRS program, and the NDBEDP, however, these disclosures will be
reviewed directly by CGB. In the case of the former ACP and ACP Outreach Program, these disclosures
will be reviewed jointly by WCB and CGB in consultation with OMD. We expect that in most cases, the
remedies and procedures developed by the relevant bureau or office, and those of the administrators, will
permit administrators to continue approving (or denying) applications consistent with current practice.

181.  We decline the commenter’s request that the Commission delineate “what information
[should] be deemed so unfavorable that rejection of a transaction is warranted.”*® Supplemental Rule
6001.345, consistent with section 180.340 of the Guidelines, is designed to allow the Commission to
address risks to program integrity without resorting to suspension and debarment action, if warranted. To
limit the availability of alternative responses would risk making suspension and debarment the only
option available in circumstances where another less severe action might be more appropriate.

182.  Finally, we remind participants that any challenge to the imposition of the alternative
agency actions may be done through any normal procedures currently available for seeking
reconsideration or review of that type of decision.

183.  Lower tier participants. Based on our decision to require lower tier participants to
disclose the same information as primary tier participants, we also must adopt mechanisms for the
Commission to address unfavorable disclosures by lower tier participants. The NPRM noted that, for
example, if a school is utilizing an E-Rate consultant who has been convicted of fraud related to another
government program but has not yet been debarred, the Guidelines themselves do not provide a
mechanism for the rejection of the school’s E-Rate application.’® The NPRM explained that the
additional disclosures might give the Commission and the relevant program administrator reason to deny
or closely monitor the lower tier participant and, if appropriate, should enable the agency to initiate an
exclusion proceeding against the lower tier participant (if the disclosures are so significant that suspension
or debarment is warranted).>!

504 For the TRS program and the NDBEDP, we delegate authority to CGB. For the USF Programs, we delegate
authority to WCB. For the former ACP and ACP Outreach Grant Program, we delegate authority jointly to the
bureaus in consultation with OMD.

305 See Supplemental Rule pt. 6001, subpt. E (pertaining to LDPs).
306 See Supplemental Rule § 6001.345(c).

507 See Supplemental Rule § 6001.345(b). We note further that when evaluating a novel scenario or seeking to
depart from its policies and procedures, an administrator must submit its proposed resolution to the relevant bureau
for prior approval. See 47 CFR § 54.702(c) ("The Administrator may not make policy, interpret unclear provisions
of the statute or rules, or interpret the intent of Congress. Where the Act or the Commission's rules are unclear, or
do not address a particular situation, the Administrator shall seek guidance from the Commission.").

308 SHL.B-SECA Comments at 3.
309 NPRM, 34 FCC Red at 11367, para. 61.
S107d. at 11367, para. 61.
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184.  Here again, we conclude that the relevant bureau or office’!! will be best suited to
determine what steps should be taken with respect to a lower tier participant based on its unfavorable
disclosures.>? And for applicable programs, we similarly direct the administrators to develop, and obtain
prior bureau approval of, policies and procedures governing the review of unfavorable disclosures by
lower tier participants—and, when necessary, to obtain prior bureau approval in novel situations or when
departing from those policies and procedures.>!*

185.  Additionally, we clarify that the NPRM did not propose to “reject[] automatically every
application that a participant with a questionable past has touched.”'* As we have explained, most
unfavorable disclosures by even a primary tier participant will not automatically trigger exclusion
proceedings and may not result in the denial of the transaction in which the disclosures were made.>"
Instead, the disclosures are additional data points that inform the agency’s decision making when it comes
to moving forward with a transaction. The same logic holds for unfavorable disclosures by lower tier
participants, except that such disclosures generally should be outcome determinative even less frequently
than unfavorable disclosures by primary tier participants, and only where the factual circumstances
require that outcome to protect the integrity of Commission programs.3' Moreover, consistent with the
approach we take to “exceptions” and “continuations” as discussed above, primary tier participants and
other decision makers may consider “the number of suppliers” available for specific transactions, which
“may be limited in high-cost rural areas,” when determining how much weight to afford an unfavorable
disclosure.’'” For example, a participant with unfavorable disclosures might be permitted to enter into or
continue with a covered transaction, but under heightened scrutiny or a compliance plan, depending on
the circumstances. The supplemental rule we adopt for unfavorable disclosures therefore applies by its
terms to disclosures for both tiers of participants.

186.  Moreover, we agree with commenters that in most if not all cases, the public interest will
be served by affording the primary tier participant an opportunity to address any concerns with a lower
tier participant, for example, by terminating that relationship.’'® We also agree that denial of a transaction
based on lower tier participant disclosures will not usually be justified absent some “nexus” between the
conduct covered by the unfavorable disclosure and the primary tier transaction.”"” In many cases, we

511 For the TRS program and the NDBEDP, we delegate authority to CGB. For the USF Programs, we delegate
authority to WCB. For the former ACP and ACP Outreach Grant Program, we delegate authority jointly to the
bureaus in consultation with OMD.

312 See Supplemental Rule § 6001.345(c). This process is consistent with the Guidelines’ approach to unfavorable
disclosures by primary tier participants. See 2 CFR § 180.340.

313 See Supplemental Rule § 6001.345(b).
314 SHLB-SECA Comments at 14 (emphasis added).
315 See Supplemental Rule § 6001.345(c)(1).

316 See Funds for Learning Reply at 4 (arguing that the Commission should closely examine the relationship between
participants and the broader circumstances before denying a primary tier transaction based on lower tier participant’s
misconduct); SHLB-SECA Comments at 14-15 (arguing that the Commission should “closely examine the nature of
the relationship between the parties to determine what and how much if any undue influence or control the
consultant, contractor or advisor may have had”).

317 CTIA and USTelecom Comments at 18-19.

318 See WISPA Comments at 6-7 (“No harmful impact will occur if the applicant is permitted to remediate a concern
in the first instance, and the public interest may be harmed if interested parties are too quickly eliminated . . . .”);
SHLB-SECA Comments at 15-16 (explaining that if lower tier participants are required to make primary tier
participant disclosures, the rules should “provide an opportunity for the primary tier participant to terminate its
relationship with the lower tier participant as a way to save its transactions”).

519 SHLB-SECA Comments at 15.
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anticipate that the program administrator or bureau will be able to move forward with a transaction,
notwithstanding the lower tier participant’s disclosures, subject to targeted remedies, such as heightened
scrutiny, compliance audits, or a compliance plan to ensure that the lower tier participant does not present
a significant risk to program integrity. However, in situations where the lower tier participant’s
involvement is integral to the primary tier participant’s performance in the transaction, we cannot rule out
the possibility that denial of the primary tier transaction may be the appropriate remedy, along with any
action taken with respect to the lower tier participant.’?® An aggrieved participant may seek
reconsideration or review of any such decision through the normal mechanisms available.

D. Other Matters

1. Application of Revised Rules to Conduct Occurring Prior to Their Effective
Date

187.  We modify the NPRM’s proposal regarding which rules govern misconduct that preceded
the effective date of the revised rules, but for which no debarment proceeding under the legacy rules has
been initiated. Instead, we conclude that we should not categorically prescribe whether our current rules
or the rules adopted herein apply to the limited number of cases where the misconduct occurred before the
effective date of these rules.

188.  The NPRM proposed, “in appropriate cases,” to authorize the SDO to apply the
Guidelines and any supplemental rules to conduct in Commission programs that occurred before the
effective date of such rules, where expeditious suspension or debarment is “in the public interest to
prevent or deter further harm” to those programs.®! The NPRM also proposed that where such conduct
“has already resulted in settlements with the Commission by a party responsible for the alleged
misconduct, no suspension or debarment of that party based on such antecedent conduct would be
authorized if such party has and continues to comply with the settlement terms.”>22

189.  Several commenters expressed concerns that application of revised rules to past action
could be impermissibly retroactive. For example, the Joint Association Commenters questioned whether
retroactive application would have any public interest benefit, given that past misconduct cannot be
deterred and can be addressed through existing remedies.” CTIA and USTelecom argued that
retroactive application of the rules “risks running afoul of”” the APA, which prohibits rules that alter the
past legal consequences of past actions.’* WISPA also generally opposed application of any new rules to
past misconduct, recommending instead that the Commission should “consider such retroactive
application of revised rules only in the event of well-documented, egregious misconduct that poses a clear
threat of immediate and lasting harm.”32> NCTA also noted that retroactive application of the rules could
result in arbitrary enforcement.>*® In contrast, Mr. Meunier explained that such retroactivity concerns are
less compelling in the context of administrative rulemakings: “[I]f an act was already illegal, the
government may have greater latitude in the exercise of its discretionary, non-punitive management
functions to recognize that act in administering its own duties on behalf of the tax[-]paying public.”>?” He

520 For example, the primary tier participant could be a reseller of the lower tier participant’s service and dependent
on the lower tier participant for many or most back-office functions necessary to provide program services.

321 NPRM, 34 FCC Rcd at 11374-75, para. 87.
22 Id. at 11375, para. 87.

523 Joint Association Comments at 10 n.30.
524 CTIA and USTelecom Comments at 12.
525 WISPA Comments at 10.

526 See NCTA Comments at 9.

527 Meunier Comments at 6.
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further described that “it is still common practice for agencies to determine whether and how far to
retroactively apply a new or altered regulation.”>?® And he urged that any application of revised rules to
past misconduct should be guided by the public interest: “[T]he protection to be afforded the government
by retroactive application should outweigh the perceived unfairness in the application itself.”**

190. Based on the record and in light of the range of fact patterns that may arise in any case,
we require that the SDO evaluate on a case-by-case basis whether our new rules should be applied to past
conduct.’*® This will “leave room” for the exercise of judgment in “hard cases.”>! In conducting the
evaluation, we anticipate that the SDO will consider among other factors whether there is past egregious,
well-documented misconduct in these programs in assessing any pattern or prior history of wrongdoing.
Thus, we will take a flexible approach. 33

191. We also adopt our proposal that the Commission maintain its current separate listing of
suspensions and debarments imposed pursuant to our legacy rules.** As proposed in the NPRM, we
adopt a rule construing the term “excluded or exclusion” in sections 180.830 and 180.940 of the
Guidelines to include those individuals and entities currently suspended or debarred by the Commission,
in addition to those included on the SAM exclusions list.3* A program participant thus must ensure that,
before entering into a covered transaction, it checks both the Commission’s listing of suspensions and
debarments and the SAM exclusions list.5%

2. Preclusion of Excluded Persons from Serving on Commission Advisory
Committees

192.  The appointment of members to federal advisory committees is at the discretion of the
Commission.>** The NPRM proposed that any persons or entities that are suspended or debarred be
prohibited (during their period of exclusion) from serving on the Commission’s advisory committees or
comparable groups or task forces established by the Commission.>*” Similarly, if an existing member of

528 Id.

529 Id. Mr. Meunier also noted that, in his experience, there was an informal understanding “that the look back zone
should generally be guided by the general period of a debarment—i.e., three years.” Id. at 6-7.

330 See Supplemental Rule § 6001.447(d).

31 Landgraf'v. USI Film Prods., 511 U.S. 244, 270 (1994); id. at 268 (“[D]eciding when a [rule] operates
‘retroactively’ is not always a simple or mechanical task.”).

332 We observe that there are other options, such as consideration of the misconduct as part of the factors that inform
whether to exclude or enter an administrative agreement, that also permit consideration of what approach will best
facilitate compliance with the Commission’s rules. We further observe that parties demonstrating cause for
suspension and debarment are already subject to other agencies imposing this measure, which is intended to be
remedial and not punitive.

333 See NPRM, 34 FCC Rcd at 11375-76, para. 90. Further, the SDO may review existing exclusions entered
pursuant to our legacy rules to determine, in consultation with OGC, whether a debarment proceeding under the
rules adopted herein should be initiated that may result in a referral to the SAM exclusions list.

334 See Supplemental Rule § 6001.100(a)(8).
335 See Supplemental Rule § 6001.300(b).

336 See 41 CFR § 102-3.130 (“[A]dvisory committee members [under the Federal Advisory Committee Act] serve at
the pleasure of the appointing or inviting authority.”).

537 NPRM, 34 FCC Rcd at 11376, para. 91.
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such an advisory group is suspended or debarred, the NPRM proposed that such person or entity be
removed from that position.*® We received no comment on these proposals and now adopt them.’*

3. Implementation and Update of Revised Rules

193. We delegate authority to the SDO, OGC, OMD, WCB, and CGB, to develop and
implement any necessary procedures to effectuate the requirements that we adopt in this Report and
Order.’* We further delegate authority to OGC, in consultation with OMD, to coordinate with other
federal agencies to cause these rules to be codified in the Code of Federal Regulations in light of these
supplementing a governmentwide program and to update these rules to remain current, including through
notice-and-comment rulemaking where appropriate. We further delegate authority to OGC and OMD to
update the rules we adopt today, including through notice and comment under the APA, where
appropriate.

Iv. DIRECT FINAL RULE

194.  Good Cause to Forgo Notice and Comment. Under the APA, when an agency for good
cause finds that notice and public comment “are impracticable, unnecessary, or contrary to the public
interest,” it need not follow notice and comment procedures before modifying or repealing rules.>*! Prior
notice and comment are “unnecessary” when ‘“the administrative rule is a routine determination,
insignificant in nature and impact, and inconsequential to the industry and to the public.””%*

195. OMB revised its Guidelines during the pendency of the Commission’s rulemaking, to
adopt “clarifying changes,” primarily at the recommendation of the ISDC.** 1In pertinent part, OMB
amended section 180.705 to include “other indicators of adequate evidence that may include, but are not
limited to, warrants and their accompanying affidavits” that officials may consider before initiating a
suspension.>** Other revisions included edits to section 180.630 to note that a “corporation” or
“company” are examples of organizations for purposes of determining whether conduct was imputed
from one organization to another, and edits to section 180.730 to clarify that a person contesting a
suspension must “identify any of the paragraphs in 180.730(a)” that do not apply to the person contesting
the suspension.** Applying the “good cause” standard discussed above, we conclude that prior notice
and comment are unnecessary before repealing the rules identified in Appendix D.

196.  Direct Final Rule Process. In this Direct Final Rule, we follow the processes previously
outlined by the Commission regarding direct final rules, which we briefly summarize here.>*¢ At times
when the Commission has found prior notice and comment unnecessary before modifying or repealing

538 Id.
339 See Supplemental Rule § 6001.145.

340 Such implementation may include, for example, adoption of public notices or other public-facing documents as
well as internal documents such as guidelines or templates to help support the SDO and conduct exclusion and LDP
proceedings.

541 57.8.C. § 553(b)(B).
2 Util. Solid Waste Activities Gip. v. EPA, 236 F.3d 749, 755 (D.C. Cir. 2001).

343 Office of Management and Budget, Guidance for Federal Financial Assistance, 89 Fed. Reg. 30046-01, 30055
(Apr. 22, 2024).

544 Id.
5 Id. at 30123-25.

5% Delete, Delete, Delete, GN Docket No. 25-133, Direct Final Rule, 40 FCC Red 5585, 5586, para. 4 (2025)
(repealing 11 rules that govern obsolete technology, outdated marketplace conditions, expired deadlines, or repealed
legal obligations pursuant to the direct final rule process) (First Direct Final Rule)
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rules, it simply adopted the relevant rule change without any additional process.’*’ Although we reserve
the right to proceed in that manner, we elect in this rulemaking to proceed using what is known as a
“direct final rule” process.**® By proceeding through a direct final rule, the Commission chooses to
provide expanded opportunities for public comment when it is not legally required to do so under the
“good cause” standard.>*® Under a direct final rule process, rule changes are adopted without prior notice
and comment, but accompanied by an opportunity for the public to file comments—and if we conclude
that significant adverse comments have been filed, the relevant rule changes would not take effect until
after a full notice and comment process.>°

197.  In particular, we will publish this item adopting direct final rules in the Federal Register,
and allow for comment from interested parties within 20 days of Federal Register publication of section
6001.528 of the rules.>! Until 50 days after Federal Register publication, this shall be a “permit-but-
disclose” proceeding for purposes of our ex parte rules.*>> Because this comment process is directed
toward the discrete objective of the direct final rule process, and to avoid unwarranted delay in that
process, we prohibit filings addressing the rule changes contemplated in this Direct Final Rule more than
50 days after Federal Register publication, absent further direction from the Commission published in the
Federal Register.® This process both accords with the purpose of the comment process for direct final
rules, and is similar (though not identical) to actions the Commission has taken in other contexts to

47 See, e.g., First Direct Final Rule, 40 FCC Red at 5586, para. 5 n.9 (citing Promoting Telehealth in Rural
America, WC Docket No. 17-310, Order on Reconsideration, Second Report and Order, Order, and Second Further
Notice of Proposed Rulemaking, 38 FCC Red 827, 855-56 (2023); Modernization of Media Regulation Initiative,
MB Docket No. 17-105, Further Notice of Proposed Rulemaking and Report and Order, 33 FCC Rcd 10549, 10569—
70, para. 41 (2018); Delete, Delete, Delete, GN Docket No. 25-133, Order, 40 FCC Rcd 4988 (CGB 2025); Delete,
Delete, Delete, GN Docket No. 25-133, Order, 40 FCC Rcd 4914 (WCB 2025); 2014 Quadrennial Regulatory
Review—Review of the Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section
202 of the Telecommunications Act of 1996, MB Docket No. 14-50, Order, 36 FCC Red 9354, 9355, para. 2 (MB
2021); Amendment of Section 1.80 of the Commission’s Rules,; Implementing Section 2 of the Preventing Illegal
Radio Abuse Through Enforcement Act (Pirate Act), Order, 35 FCC Red 14591, 14591, para. 1 (EB, OMD 2020);
Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, WT Docket No.
17-79, Order, 34 FCC Rcd 9366 (WTB 2019)).

548 See, e.g., First Direct Final Rule, 40 FCC Red at 5586, para. 5 n.10 (citing Administrative Conference of the
United States, Recommendation 2024—6, Public Engagement in Agency Rulemaking Under the Good Cause
Exemption, 89 Fed. Reg. 106406, 106408—09 (Dec. 30, 2024) (ACUS Public Engagement and Good Cause
Recommendation); Sierra Club v. EPA, 99 F.3d 1551, 1554 n.4 (10th Cir. 1996)).

549 Although the Commission has adopted specific rules codified in the Code of Federal Regulations related to
notice-and-comment rulemaking procedures, see 47 CFR pt. 1, subpt. C, there is no legal requirement that we adopt
rules before employing processes permitted by the APA and the Communications Act. See, e.g., 47 U.S.C. § 154())
(absent previously-specified procedural obligations to the contrary, “[t]he Commission may conduct its proceedings
in such manner as will best conduce to the proper dispatch of business and to the ends of justice”).

330 ACUS Public Engagement and Good Cause Recommendation, 89 Fed. Reg. at 106409, paras. 2(d)—(e), 6.

551 See, e.g., 47 CFR § 1.45(b) (“Oppositions to any motion, petition, or request may be filed within 10 days after the
original pleading is filed.”); id. § 1.106(g) (“Oppositions to a petition for reconsideration shall be filed within 10
days after the petition is filed.”); id. § 1.302(b) (“Any party who desires to preserve the right to appeal [a presiding
officer’s ruling terminating a hearing proceeding] shall file a notice of appeal within 10 days after the ruling is
released.”).

55247 CFR § 1.1206.

533 See 47 CFR § 1.1200(a) (“Where the public interest so requires in a particular proceeding, the Commission and
its staff retain the discretion to modify the applicable ex parte rules by order, letter, or public notice.”). Up until that
date, we find it in the public interest to continue to operate under permit-but-disclosure procedures in this regard.
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provide a defined end-point for public filings to enable the Commission to focus its attention on the
submissions already before it.>>*

198.  The direct final rules will be effective 90 days after Federal Register publication of
section 6001.528 in the Federal Register. To the extent that the Commission receives comments on these
direct final rules, we will evaluate whether they are significant adverse comments that warrant further
procedures before modifying the rules. In our assessment, we plan to be guided by ACUS’s
recommendation that “[a]n agency should consider any comment received during direct final rulemaking
to be a significant adverse comment if the comment explains why: a. The [direct final] rule would be
inappropriate, including challenges to the rule’s underlying premise or approach; or b. The [direct final]
rule would be ineffective or unacceptable without a change.”>%

199. In the event that we conclude that significant adverse comments have been filed, OGC
will publish a timely withdrawal in the Federal Register so that this Direct Final Rule does not become
effective until any appropriate additional procedures have been followed. If significant adverse
comments are filed only with respect to a subset of the rule revisions addressed by this Direct Final Rule,
OGC will withdraw the portions of the Direct Final Rule that were subject to significant adverse
comments. For example, if a significant adverse comment is filed regarding a single rule within a direct
final rule addressing multiple rules, OGC will publish a withdrawal addressing only that rule.

200. In the event that no comments are filed in response to this Direct Final Rule, we do not
anticipate publishing a confirmation of the effective date in the Federal Register, but simply will allow the
rule changes to take effect as originally specified. Where comments are filed, but none of the comments
are significant adverse comments, where warranted by the record OGC will issue a public notice that will
briefly explain why any comments filed were not determined to be significant adverse comments.>3

V. FURTHER NOTICE OF PROPOSED RULEMAKING

201.  Additional Safeguards. In this Further Notice of Proposed Rulemaking, we seek
comment on additional safeguards that could be added to the suspension and debarment framework
adopted by the Report and Order. Specifically, we propose to update existing information collection
mechanisms for affected programs to include a new certification that applicable program participants

354 See, e.g., 47 CFR § 1.58 (adopting a quiet period for forbearance proceeding based on “[t]he prohibition in §
1.1203(a) on contacts with decisionmakers concerning matters listed in the Sunshine Agenda”). In the event that a
PFR of this action is filed, we will subsequently specifically address any comment process associated with such a
petition in light of the prohibition on filings addressing the rule changes more than 30 days after Federal Register
publication. See 47 CFR § 1.4(b)(1) (date of “public notice” for non-notice and comment rulemaking proceedings
required to be published in the Federal Register is the date of Federal Register publication); 47 U.S.C. § 405(a)
(establishing a deadline of 30 days from public notice for petitions for reconsideration of actions by the
Commission).

355 ACUS Public Engagement and Good Cause Recommendation, 89 Fed. Reg. at 106409. The touchstone for this
analysis is whether a comment materially calls into question the conclusion that prior notice and comment is
unnecessary under the APA, which is the predicate for use of direct final rule procedures. While we expect the
formulation provided by ACUS to be a useful guide for conducting that analysis, our statutory determination of
“good cause” to forgo notice and comment ultimately represents the critical issue, rather than the particular language
used by ACUS.

5% Although the public notice is a document in a non-notice and comment rulemaking proceeding, nothing in that
document is required to be published in the Federal Register by the APA given that the public notice is not itself
adopting new or modified rules. As a result, OGC also need not publish the public notice in the Federal Register to
establish the date of “public notice” for the public notice under section 1.4(b)(1) of the rules—which is limited to
documents in rulemaking proceedings “required by the Administrative Procedure Act, 5 U.S.C. 552, 553, to be
published in the Federal Register,” 47 CFR § 1.4(b)(1)—and instead the date of public notice of the public notice
will be the release date. See 47 CFR § 1.4(b)(4).
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have read and complied with the rules we adopt in the Report and Order. We expect that this proposal
will help streamline the implementation of the Guidelines and supplemental rules and decrease the
potential for waste, fraud, and abuse by prompting participants to both familiarize themselves, and
comply, with the adopted rules and providing additional tools to remedy noncompliance. We anticipate
this approach to pose little additional burden given that those participating in Commission programs are
already responsible for complying with the rules relating to those programs and this approach could help
increase awareness of Commission rules among entities that might not otherwise conduct business before
the Commission. We seek comment on this proposal and the benefits or burdens it may create,
particularly as to any adjustments to alleviate any potential burden on small entities.

202.  We also propose adopting a mandatory disclosure requirement that would provide the
agency with additional information concerning threats to program integrity, and other forms of waste,
fraud, and abuse in our programs. Specifically, we propose to adopt the mandatory disclosure provision
from OMB’s Uniform Guidance for Federal Financial Assistance that would require any “applicant,
recipient, or subrecipient of a Federal award [to] promptly disclose whenever . . . it has credible evidence
of the commission of a violation of Federal criminal law involving fraud, conflict of interest, bribery, or
gratuity violations” in connection with the award of Federal funds.>*’ This provision would require
applicants and recipients—often the first to learn of potential waste, fraud, and abuse—to proactively alert
both the agency, including the Office of the Inspector General (OIG) of any such credible evidence.>8
We propose adoption of this requirement and propose modifications to the program certifications to
require applicants and recipients to demonstrate their compliance with the provision when participating in
our programs. We tentatively conclude that adoption of this requirement would better ensure program
participants are actively assisting the agency in deterring and addressing waste, fraud, and abuse in its
programs, and we seek comment on this proposal.

203.  Finally, we also seek comment on any additional safeguards, such as additional
certifications, appointment of compliance officers in connection with any compliance plan, or other steps
that the Commission may take to enhance its ability to promote greater accountability and policing among
persons receiving financial assistance from Commission programs.

204.  Additional Covered Program. In 2020, the Commission established the Secure and
Trusted Communications Networks Reimbursement Program (also referred to as the Supply Chain
Reimbursement Program or, colloquially, Rip-and-Replace) to subsidize smaller carriers to remove and
replace certain equipment that poses an unacceptable risk to the national security of the United States.>>
Although reimbursements are funded by a separate appropriation,>® the program is designed in part to
prohibit Universal Service Fund support from being used for equipment and services which pose a threat
to national security.’®! Over the past six years, the Commission has processed over 50,000 claims for
reimbursement and has approved approximately $1.3 billion in disbursements to recipients.’? As the

5572 CFR § 200.113.
558 14

5% Protecting Against National Security Threats to the Communications Supply Chain Through FCC Programs, WC
Docket No. 18-89, Second Report and Order, 35 FCC Red 14284 (2020) (SCRP R&O).

360 Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, § 906, 134 Stat. 1182 (2020) (CAA);
Servicemember Quality of Life Improvement and National Defense Authorization Act for Fiscal Year 2025, Pub. L.
118-159, § 5404(c)(1), 118th Cong. (2024) (2025 NDAA).

61 SRCP R&O, 35 FCC Red at 14284.

562 Wireline Competition Bureau, Secure and Trusted Communications Networks Reimbursement Program Seventh
Report, at 3 (Dec. 19, 2025).
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Suspension and Debarment NPRM preceded the creation of the SCRP, we did not seek comment on its
inclusion as a covered program for the purposes of suspension and debarment.

205.  We recognize that the Secure Networks Act provided for a debarment-like remedy in the
SCRP. Specifically, “[a]ny person or entity that violates the Reimbursement Program rules will also be
banned from further participation in the [SCRP], and the person or entity may also be barred from
participating in other Commission programs, including Universal Service support programs.”* We seek
comment on whether we should nonetheless extend the suspension and debarment rules we adopt today to
this program, and if so, how extension of the suspension and debarment rules adopted in the Report and
Order would support this program-specific statutory requirement. We also seek comment on any
implementation issues, including whether there should be any program-specific changes as to how these
rules are applied in the context of the SCRP, including as to the definitions of primary and lower tier
participants for those programs or the disclosure requirements.

206.  Future Programs. The Report and Order applies the suspension and debarment
framework to the USF programs (including High-Cost, E-Rate, Lifeline, and Rural Health Care), TRS
and NDBEDP. On occasion, the Commission establishes new support programs—funded by similar
mechanisms and designed to mirror existing programs—including new models of High-Cost,*** pilot
programs to evaluate future modifications to universal service,** and modernized forms of TRS.3¢ To
the extent the Commission creates new universal service programs, including additional forms of high
cost support or additional pilot programs, or authorizes new forms of TRS or NDBEDP in the future, we
propose that any such program will be governed by default by the suspension and debarment framework
adopted in the Report and Order. We tentatively conclude that a default application of the suspension
and debarment rules to any future USF or TRS programs or NDBEDP or similar financial assistance
programs will improve the sustainability of their funding for the benefit of those whom the programs
serve. Given the anticipated similarities between any future USF or TRS program and those currently in
effect, we do not expect any significant burden on program participants if the suspension and debarment
rules were also extended to these similarly-designed programs. We further anticipate that, to the extent
that modifications for a specific program are appropriate, the Commission can consider such
customization in adopting program-specific rules. We seek comment on this proposal.

VI. PROCEDURAL MATTERS

207.  Ex Parte Rules. The proceeding initiated by the Further Notice shall be treated as a
“permit-but-disclose” proceeding in accordance with the Commission’s ex parte rules.’®’ Persons making
ex parte presentations must file a copy of any written presentation or a memorandum summarizing any
oral presentation within two business days after the presentation (unless a different deadline applicable to
the Sunshine period applies). Persons making oral ex parte presentations are reminded that memoranda
summarizing the presentation must (1) list all persons attending or otherwise participating in the meeting

363 Secure and Trusted Communications Networks Act of 2019, Pub. L. No. 116-124, § 7(b)(1)(B), 133 Stat. 158
(2020).

364 Alaska Connect Fund, WC Docket No. 23-328, Report and Order and Further Notice of Proposed Rulemaking,
39 FCC Rcd 12099 (2024); Connect America Fund, WC Docket No. 10-90, Report and Order, 38 FCC Rcd 7040
(2023).

365 Schools and Libraries Cybersecurity Pilot Program, WC Docket No. 23-234, Report and Order, 39 FCC Red
6158 (2024).

366 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, CG Docket No. 03-123, Notice of Proposed Rulemaking, FCC 25-79 (Nov. 20, 2025).

367 47 CFR §§ 1.1200 et seq.
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at which the ex parte presentation was made, and (2) summarize all data presented and arguments made
during the presentation. If the presentation consisted in whole or in part of the presentation of data or
arguments already reflected in the presenter’s written comments, memoranda or other filings in the
proceeding, the presenter may provide citations to such data or arguments in his or her prior comments,
memoranda, or other filings (specifying the relevant page and/or paragraph numbers where such data or
arguments can be found) in lieu of summarizing them in the memorandum. Documents shown or given
to Commission staff during ex parte meetings are deemed to be written ex parte presentations and must
be filed consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the
Commission has made available a method of electronic filing, written ex parte presentations and
memoranda summarizing oral ex parte presentations, and all attachments thereto, must be filed through
the electronic comment filing system available for that proceeding, and must be filed in their native
format (e.g., .doc, .xml, .ppt, searchable .pdf). Participants in this proceeding should familiarize
themselves with the Commission’s ex parte rules.

208.  Comment Period and Filing Requirements. Pursuant to sections 1.415 and 1.419 of the
Commission’s rules, 47 CFR §§ 1.415, 1.419, interested parties may file comments and reply comments
on or before the dates indicated on the first page of this document. Comments may be filed using the
Commission’s Electronic Comment Filing System (ECFS).

e FElectronic Filers: Comments may be filed electronically using the Internet by accessing the
ECFS: https://www.fcc.gov/ecfs.

e Paper Filers: Parties who choose to file by paper must file an original and one copy of each
filing.

e Filings can be sent by hand or messenger delivery, by commercial courier, or by the U.S.
Postal Service. All filings must be addressed to the Secretary, Federal
Communications Commission.

e Hand-delivered or messenger-delivered paper filings for the Commission’s Secretary are
accepted between 8:00 a.m. and 4:00 p.m. by the FCC’s mailing contractor at 9050
Junction Drive, Annapolis Junction, MD 20701. All hand deliveries must be held
together with rubber bands or fasteners. Any envelopes and boxes must be disposed of
before entering the building.

o Commercial courier deliveries (any deliveries not by the U.S. Postal Service) must be
sent to 9050 Junction Drive, Annapolis Junction, MD 20701.

e Filings sent by U.S. Postal Service First-Class Mail, Priority Mail, and Priority Mail
Express must be sent to 45 L Street NE, Washington, DC 20554.

e People with Disabilities: To request materials in accessible formats for people with disabilities
(braille, large print, electronic files, audio format), send an e-mail to fec504@fcc.gov or call the
Consumer & Governmental Affairs Bureau at 202-418-0530.

209.  Paperwork Reduction Act Analysis. This Report and Order and Direct Final Rule may
contain new or substantively modified information collection requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted to the Office of Management and
Budget (OMB) for review under section 3507(d) of the PRA. OMB, the general public, and other Federal
agencies will be invited to comment on the new or modified information collection requirements
contained in this proceeding. In addition, we note that pursuant to the Small Business Paperwork Relief
Act 0of 2002, Public Law 107-198, see 44 U.S.C. § 3506(c)(4), we previously sought specific comment on
how the Commission might further reduce the information collection burden for small business concerns
with fewer than 25 employees. In this Report and Order we have assessed the effects of suspension and
debarment and other remedies, as well as resulting disclosure requirements and find that these remedies
will help protect Commission-administered programs from waste, fraud, and abuse and that these benefits
outweigh the costs that might be imposed in connection with the regulatory requirements that apply to all
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businesses, including those with fewer than 25 employees.

210.  The Further Notice contains proposed new or modified information collection
requirements. The Commission, as part of its continuing effort to reduce paperwork burdens, invites the
general public and the OMB to comment on the information collection requirements contained in this
document, as required by the Paperwork Reduction Act of 1995, Public Law 104-13. In addition,
pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), we seek specific comment on how we might further reduce the information collection burden
for small business concerns with fewer than 25 employees.

211.  Congressional Review Act. The Commission has determined, and the Administrator of
the Office of Information and Regulatory Affairs, Office of Management and Budget, concurs, that this
rule is non-major under the Congressional Review Act, 5 U.S.C. § 804(2). The Commission will send a
copy of this Report and Order to Congress and the Government Accountability Office pursuant to 5
U.S.C. § 801(a)(1)(A).

212.  OPEN Government Data Act. The OPEN Government Data Act,*® requires agencies to
make “public data assets” available under an open license and as “open Government data assets,” i.€., in
machine-readable, open format, unencumbered by use restrictions other than intellectual property rights,
and based on an open standard that is maintained by a standards organization.’® This requirement is to be
implemented “in accordance with guidance by the Director” of the OMB.3”° The term “public data asset”
means “a data asset, or part thereof, maintained by the Federal Government that has been, or may be,
released to the public, including any data asset, or part thereof, subject to disclosure under [the Freedom
of Information Act (FOIA)].”>! A “data asset” is “a collection of data elements or data sets that may be
grouped together,”*”? and “data” is “recorded information, regardless of form or the media on which the
data is recorded.”*"

213.  Regulatory Flexibility Act. The Regulatory Flexibility Act of 1980, as amended
(RFA),’™ requires that an agency prepare a regulatory flexibility analysis for notice and comment
rulemakings, unless the agency certifies that “the rule will not, if promulgated, have a significant
economic impact on a substantial number of small entities.”*”> Accordingly, the Commission has
prepared a Final Regulatory Flexibility Analysis (FRFA) concerning the possible impact of the rule
changes contained in this Report and Order on small entities. The FRFA is set forth in Appendix B.

214.  The Commission has also prepared an Initial Regulatory Flexibility Analysis (IRFA)
concerning the potential impact of rule and policy change proposals contained in the Further Notice. The
IRFA is set forth in Appendix C. The Commission invites the general public, in particular small
businesses, to comment on the IRFA. Comments must be filed by the deadline for comments on the

368 Congress enacted the OPEN Government Data Act as Title II of the Foundations for Evidence-Based
Policymaking Act of 2018, Pub. L. No. 115-435 (2019), §§ 201-202.

36944 U.S.C. §§ 3502(20), (22) (definitions of “open Government data asset” and “public data asset”); id. §
3506(b)(6)(B) (public availability).

370 OMB has not yet issued final guidance.
57144 U.S.C. § 3502(22).

572 4. § 3502(17).

573 14, § 3502(16).

3745 U.S.C. §§ 601 et seq., as amended by the Small Business Regulatory Enforcement and Fairness Act
(SBREFA), Pub. L. No. 104-121, 110 Stat. 847 (1996).

5755 U.S.C. § 605(b).
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Further Notice indicated on the first page of this document and must have a separate and distinct heading
designating them as responses to the IRFA.

215.  People with Disabilities. To request materials in accessible formats for people with
disabilities (Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (TTY).

216.  Providing Accountability Through Transparency Act. Consistent with the Providing
Accountability Through Transparency Act, Public Law 118-9, a summary of this document will be
available on https://www.fcc.gov/proposed-rulemakings.

217.  Contact Person. For further information, please contact Paula Silberthau, Administrative
Law Division, Office of General Counsel, at (202) 418-1874 or Paula.Silberthau@fcc.gov.

VII. ORDERING CLAUSES

218.  Accordingly, IT IS ORDERED, pursuant to sections 1, 2, 4(i), 4(j), 218, 225, 254, 403,
715, and 719 of the Communications Act of 1934, as amended, and Section 904 of Division N, Title IX of
the Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, 134 Stat. 1182, as amended by section
60502 of Division F, Title V of the Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, 135 Stat.
429 (2021), 47 U.S.C. §§ 151, 152, 154, 218, 225, 254, 403, 616, and 620 that this Report and Order is
hereby ADOPTED and WILL BECOME EFFECTIVE 30 days after publication in the Federal
Register.*

219. IT IS FURTHER ORDERED that the Commission’s rules ARE AMENDED as set
forth in Appendix A. Amendments to section 54.8 of the rules WILL BECOME EFFECTIVE 30 days
after publication in the Federal Register. Other rule amendments will not become effective until after any
review by the Office of Management and Budget as described in paragraph 209 has concluded and the
Office of General Counsel announces the effective date(s) for such requirements by subsequent Public
Notice.

220. IT IS FURTHER ORDERED that, pursuant to sections 4(i), 4(j), and 303(r) of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), (j), 303(r), this Direct Final Rule IS
ADOPTED. Except as specified in paragraphs 199 and 200, the Direct Final Rule shall be effective
upon Federal Register publication of section 6001.528 of the rules, as set forth in the Appendix A, which
also shall serve as the date of public notice of that action.”’

221.  IT IS FURTHER ORDERED that the amendments of the Commission’s rules as set
forth in Appendix D shall be effective 90 days after Federal Register publication of section 6001.528 of
the rules. In the event that significant adverse comments are filed, the Office of General Counsel shall
publish a timely document in the Federal Register withdrawing the rule so that the rule change does not
become effective until any additional procedures have been followed. In the event that significant
adverse comments are filed with respect to only a subset of the rule revisions, the Office of General
Counsel will publish a timely document in the Federal Register withdrawing only such rule so that the
rule change does not become effective until any additional procedures have been followed.

222.  IT IS FURTHER ORDERED that the Commission’s Office of the Secretary SHALL
SEND a copy of this Report and Order and Further Notice of Proposed Rulemaking, including the Final
Regulatory Flexibility Analysis and Initial Regulatory Flexibility Analysis, to the Chief Counsel for the
Small Business Administration (SBA) Office of Advocacy.

376 Pursuant to Executive Order 14215, 90 Fed. Reg. 10447 (Feb. 20, 2025), this regulatory action has been
determined to be not significant under Executive Order 12866, 58 Fed. Reg. 68708 (Dec. 28, 1993).

577 Pursuant to Executive Order 14215, 90 Fed. Reg. 10447 (Feb. 20, 2025), this regulatory action has been
determined to be not significant under Executive Order 12866, 58 Fed. Reg. 68708 (Dec. 28, 1993).
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223.  IT IS FURTHER ORDERED that the Office of the Managing Director, Performance
Program Management, SHALL SEND a copy of this Report and Order in a report to be sent to Congress
and the Government Accountability Office pursuant to the Congressional Review Act, 5 U.S.C.

§ 801(a)(1)(A).
FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A
Final Rules

For the reasons discussed in the preamble, the Federal Communications Commission amends chapter LX
of title 2 of the Code of Federal Regulations and chapter 1, subchapter B, parts 54 and 64 of title 47 of the
Code of Federal Regulations as follows:

1. Delayed indefinitely, add part 6001 to the end of chapter LX, of title 2 of the Code of Federal
Regulations to read as follows:

TITLE 2 - FEDERAL FINANCIAL ASSISTANCE

SUBTITLE B - FEDERAL AGENCY REGULATIONS FOR GRANTS AND AGREEMENTS
CHAPTER LX - FEDERAL COMMUNICATIONS COMMISSION

PART 6001 —NONPROCUREMENT DEBARMENT AND SUSPENSION

Subpart A—General

Sec.

6001.100 Supplemental definitions.

6001.105 What does this part do?

6001.110 Does this part apply to me?

6001.115 What policies and procedures must I follow?

6001.120 What steps must I take if I am suspended or debarred?

6001.125 How do I receive an exception from a suspension or debarment?
6001.130 How do I seek review of a suspension or debarment?

6001.135 What is the timeframe for review of a suspension or debarment decision?
6001.140 What are exempted Commission transactions?

6001.145 If I am excluded, may I serve on a Commission advisory committee?

Subpart B—Covered Transactions

Sec.

6001.200 What additional transactions are covered transactions?

6001.210 Clarification of tier participants in Commission programs

6001.220 What transactions, in addition to those listed in § 180.220 of this title, are lower tier covered
transactions?

Subpart C—Responsibilities of Participants Regarding Transactions Doing Business with Other
Persons

Sec.

6001.300 What must I do before I enter into a covered transaction with another person at the next lower
tier?

6001.330 What methods must I use to pass requirements down to participants at lower tiers with whom I
intend to do business?

6001.335 Additional information disclosures for lower tier participants

6001.345 Review of unfavorable disclosures by Bureaus and Administrators

Subpart D—Responsibilities of Federal Agency Officials Regarding Transactions

Sec.

6001.430 How are Suspending and Debarring Officials Appointed and Designated to Proceedings?
6001.435 What method should the Commission or participants use to implement the requirements
described in the Guidelines at § 180.435 of this title?

6001.440 Who conducts fact finding for FCC suspensions?

6001.445 Who conducts fact finding for FCC debarments?

6001.450 What causes may the Commission consider for suspension or debarment determinations?
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6001.455 What Commission alternatives to suspension or debarment may be appropriate?
6001.460 What must I do to be reinstated after my period of debarment is over?

Subpart E—Limited Denial of Participation

Sec.

6001.501 What is a limited denial of participation?

6001.503 Who may issue a limited denial of participation?

6001.505 When may a Commission official issue a limited denial of participation?

6001.507 When does a limited denial of participation take effect?

6001.509 How long may a limited denial of participation last?

6001.511 How does a limited denial of participation start?

6001.513 How may I contest my limited denial of participation?

6001.515 Do Federal agencies coordinate limited denial of participation actions?

6001.517 What is the scope of a limited denial of participation?

6001.519 May the FCC impute the conduct of one person to another in a limited denial of participation?
6001.521 What is the effect of a suspension or debarment on a limited denial of participation?
6001.523 What is the effect of a limited denial of participation on a suspension or a debarment?
6001.525 May a limited denial of participation be terminated before the term of the limited denial of
participation expires?

6001.527 How is a limited denial of participation reported?

6001.528 Are there any other changes to the Guidelines as adopted by the Commission?

Authority: 47 U.S.C. 154, 225, 254, 620; Sec. 2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C. 6101
note); E.O. 11738 (3 CFR, 1973 Comp., p. 799); E.O. 12549 (3 CFR, 1986 Comp., p. 189); E.O. 12689 (3
CFR, 1989 Comp., p. 235)

Subpart A—General
§ 6001.100 Supplemental definitions.

In addition to the definitions set forth in part 180, subpart I of this title, which have been adopted pursuant
to § 6001.105, we adopt the following definitions for purposes of this part:

Administrator shall mean the USF Administrator, the TRS Fund Administrator, the NDBEDP
Administrator, and the ACP Administrator, and the ACP Outreach Grant program Administrator.

ACP means the former Affordable Connectivity Program which provided support as set forth in 47 CFR
part 54, subpart R, and which ended on June 1, 2024, due to an exhaustion of appropriated funds.

ACP Outreach Grant Program means that former program established by the Commission for which the
rules are set forth in 47 CFR part 54, subpart S, and which ended on June 1, 2024, due to an exhaustion of
appropriated funds.

Covered Programs means the Universal Service Fund programs, the Telecommunications Relay Services
program, the National Deaf-Blind Equipment Distribution Program, the ACP, and the ACP Outreach
Grant Program.

Cybersecurity Pilot Program means the program providing universal service support to provide
cybersecurity services and equipment for eligible schools and libraries as set forth in 47 CFR part 54,
subpart T.

E-Rate program means the program providing universal service support for schools and libraries, as set
forth in 47 CFR part 54, subparts A and F.

Eligible Telecommunications Carrier means an Eligible Telecommunications Carrier as defined in 47
CFR 54.5.
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Enrollment representative shall have the same meaning as set forth in the Commission programs that may
be implicated in any transaction (to the extent such definitions exist). Thus, for the Lifeline program, the
definition found at 47 CFR 54.400(p) shall be applicable; and for ACP, the definition found at 47 CFR
54.1800(k) shall apply.

Exclusion in §§ 180.830 and 180.940 of this title includes suspension or debarment by the Commission
under the Communications Act and the rules in effect prior to the effective date of the Commission’s
adoption of the Guidelines in addition to those that are listed under SAM Exclusions.

Guidelines or OMB Guidelines means the OMB Guidelines to Agencies on Governmentwide Debarment
and Suspension (Nonprocurement), as set forth in part 180 of this title.

High-Cost program or High-Cost programs means the USF program or USF programs providing
universal service support for rural, insular, and high cost areas, as set forth in 47 CFR part 54, subparts A,
B,C,D, ], K, L, M, and O, including Frozen High Cost Support, High Cost Loop Support (HCLS), the
Rural Digital Opportunity Fund, the Connect America Fund (“CAF”) Phase II and the CAF Phase 11
Auction support, the 5-G Fund, the Alaska Plan Support, the CAF Alternative-Connect America Cost
Model Support, the Alternative Cost America Model II Support, the Rural Broadband Experiments, the
Bringing Puerto Rico Together Mobile and Fixed Support, Connect USVI Mobile Support and CAF
Fixed Support, the CAF ICC, the CAF Broadband Loop Support (CAF BLS), the Safety Valve Support,
the CAF Fixed Support, Enhanced A-CAM Support, and the Alaska Connect Fund.

Lifeline marketing organization or ACP marketing organization means a person that (a) has a contractual
relationship with the person providing the Lifeline or ACP services to consumers for the purpose of
securing Lifeline or ACP enrollments, or (b) has any contract to provide for such Lifeline or ACP
enrollment services.

Lifeline program means the program providing universal service support for low-income consumers set
forth in 47 CFR part 54, subparts A, B, C and E.

NDBEDP means the National Deaf-Blind Equipment Distribution Program, under which payments from
the TRS Fund are made to support programs distributing communications equipment to low-income
individuals who are deafblind, pursuant to 47 CFR part 64, subpart GG.

NDBEDP Administrator means the Commission official designated by the Consumer and Governmental
Affairs Bureau as the administrator of the NDBEDP pursuant to 47 CFR 64.6205.

Principal means, in addition to those individuals described at § 180.995 of this title, (a) consultants that
have a business relationship with any participant in connection with a covered transaction and Lifeline or
ACP marketing organizations, or (b) any other person (as defined in § 180.985 of this title) having a
critical influence on, or substantive control over, a covered transaction. An individual’s status as a
principal does not depend on whether he or she is employed by the participant or paid with federal funds.

Rural Health Care program or RHC program means the program providing universal service support for
health care providers set forth in 47 CFR part 54, subparts A and G.

SAM Exclusions means the System for Award Management Exclusions, which is a widely available
source of the most current information about persons who are excluded or disqualified from covered
transactions, as further described in part 180, subpart E of this title.

SDO means an official authorized by the Commission to conduct suspension and debarment proceedings.

Termination . . . for cause or default shall not include a denial of a funding request by the NDBEDP, TRS
Fund, USF Administrator, or ACP Outreach Grant program Administrator.

TRS program means all forms of TRS described in 47 CFR part 64, subpart F.

TRS Fund Administrator means the person selected as the administrator of the Telecommunications Relay
Services Fund pursuant to 47 CFR 64.604(c)(5)(iii).
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USF Administrator means the administrator of the universal service mechanisms appointed pursuant to 47
CFR 54.701.

USF Programs means the programs implementing the Universal Service Fund pursuant to section 254 of
the Communications Act of 1934, as amended, 47 U.S.C. § 254.

§ 6001.105 What does this part do?

(a) In this part, the Federal Communications Commission (“FCC” or “Commission”) adopts the
Guidelines in part 180, subparts A through I of this title, as supplemented by this part, as Commission
policies, procedures, and requirements for nonprocurement debarment and suspension. All persons
affected by this part should consult the Guidelines in part 180, subparts A through I of this title in order to
be informed of all the provisions of the suspension and debarment rules (as supplemented by this part).

(b) Nothing in this part forecloses the Commission from utilizing such other administrative remedies that
may be available to the Commission relating to the conduct underlying any exclusion proceeding,
including forfeiture actions, debt collection procedures, or other remedies permitted by statute or by
Commission rules.

§ 6001.110 Does this part apply to me?

This part and, through this part, pertinent portions of part 180, subparts A through I of this title (see table
at § 180.100(b) of this title), apply to you if you are a—

(a) “Participant” or “principal” in a “covered transaction” under part 180, subpart B of this title as
supplemented by this part;

(b) Respondent in a Commission suspension or debarment action;
(c) Commission SDO; or

(d) Commission official, or agent, authorized to enter into any type of nonprocurement transaction that is
a covered transaction.

§ 6001.115 What policies and procedures must I follow?

The Commission policies and procedures that you must follow are the policies and procedures specified
in each applicable section of the Guidelines in part 180, subparts A through I of this title, as that section is
supplemented by this part. The transactions that are covered transactions, for example, are specified by §
220 of this title, as supplemented by § 6001.220. For any section of Guidelines in part 180, subparts A
through I of this title that has no corresponding section in this part, Commission policies and procedures
are those in the Guidelines.

§ 6001.120 What steps must I take if I am suspended or debarred by the Commission or another
agency?

(a) If a person excluded by action of the Commission or another agency is not already registered with the
System for Award Management, that person must register within 10 days after the person’s suspension or
debarment becomes effective.

(b)(1) Any person already listed in the SAM Exclusions when this part takes effect shall provide notice of
such exclusion to the Commission within 30 days of the effective date of this part.

(2) Any person excluded by another agency on or after the effective date of this part shall provide notice
to the Commission within 10 days after such person has received notice of the exclusion.

(3) Notifications under this paragraph (b) shall be made by email and letter to both the Chief of the
Bureau(s) responsible for any program in which such person participates, as well as to the Administrators
of any such program, to the General Counsel of the Commission, and to the Office of the Managing
Director.
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(4) These requirements shall apply only to those persons described in § 180.120(a) of this title (i.e.,
persons who have been, are, or may reasonably be expected to be a participant or principal in a covered
transaction).

(c) Persons that are subject to exclusions issued by other agencies may temporarily continue with existing
covered transactions (including services for those transactions) under FCC programs but may not enter
into any new covered transactions or provide services for such transactions unless an exception is granted.
Such excluded persons will comply with such orders for transitions or limited continuations as may be
required by the SDO.

(d) When notified of an exclusion issued by another agency, and upon the request of a participant or an
excluded person or an FCC bureau or office responsible for administration of any affected programs the
SDO shall preliminarily evaluate whether or not to grant an exception under § 180.135 of this title, after
consulting with the Office of General Counsel and the bureaus or offices responsible for administration of
any affected programs. The SDO may consider such factors as: (i) when the misconduct resulting in the
exclusion occurred, (ii) when the other agency issued the exclusion, (iii) how much longer the exclusion
will remain in effect, and (iv) the availability of alternate providers of the services provided by the
excluded person.

(e) For those exclusions issued by another agency for which the SDO preliminarily determines that no
exception is warranted, the SDO will promptly initiate informal proceedings on transitions to alternate
providers or limited continuations with notice to the excluded person. The notice shall advise that the
excluded person is immediately barred from enrolling new customers or otherwise entering into new
covered transactions (or providing services for such transactions). Excluded persons shall have 30 days to
file responses to the notice, in which the excluded person may seek an exception from Commission
reciprocity by stating in writing the reasons for such an exception. After the proceedings are concluded,
the SDO will issue a decision that rules on any exception request filed by the excluded person. If the
exception request is not granted, the decision will also set forth the appropriate transition or continuation
requirements applicable to the exclusion (including customer notice requirements) consistent with §
6001.310. The SDO will consult with the Office of General Counsel and the bureaus responsible for
administration of any affected programs before issuing these rulings. Any exceptions granted by the SDO
under this paragraph (e) may be subject to appropriate conditions such as mandatory audits, additional
reporting requirements, compliance agreements (with approval of the Office of General Counsel),
monitoring, or any other forms of effective oversight supplemental to that already provided under FCC
programs.

§ 6001.123. How do initial and final suspension decisions differ in their effects?

An initial suspension decision shall prevent the suspended party from enrolling new customers or
otherwise entering into new covered transactions. However, an initial suspension decision made before a
party has had the opportunity to oppose the suspension decision shall not trigger either (i) any
discontinuations of service or (ii) any requirements that beneficiaries or program administrators (in the
case of the NDBEDP or TRS programs) find alternative service providers. Any discontinuations or
substitution of provider requirements shall not be effective until after the suspension process has run its
course resulting in a final suspension decision under § 180.755 of this title or until after the time for a
party to contest the initial suspension notice under § 180.725 of this title has passed.

§ 6001.125 How do I receive an exception from a suspension or debarment?

(a) The Commission delegates exclusive authority to its SDO in the first instance, as the Commission’s
sole designee, to grant exceptions to exclusions. Neither the Commission, nor the Chairperson of the
Commission, will rule on exceptions in the first instance, but the Commission may consider applications
for review of an SDO decision on exceptions. An exception, if granted, permits an excluded person to
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participate in one or more particular covered transactions as specified by the SDO. If the SDO grants an
exception, the exception must be in writing and state the reasons for deviating from the governmentwide
policy in Executive Order 12549.

(b) A person may petition for an exception during the proceedings before the SDO in which the SDO is
considering the periods for continuations and transitions, as described in § 6001.310, or in the case of
exclusions by other agencies, may petition for an exception as provided in § 6001.120(c).

(c) An exception granted for an excluded person does not extend to the covered transactions of another
agency.

(d) Any exceptions granted by the SDO under this section shall be subject to such conditions as
mandatory audits, additional reporting requirements, compliance agreements (with approval of the Office
of General Counsel), monitoring, or any other forms of effective oversight supplemental to that already
provided under FCC programs as the SDO considers appropriate to ensure that an excluded person for
whom an exception is granted complies with the requirements of Commission programs.

(e) In evaluating requests for exceptions, the SDO shall evaluate the particular services provided by the
excluded person and the availability of alternate providers in the areas served, the typical terms of any
contracts that may exist between the provider and its beneficiaries, any federal or state certification
requirements that may be applicable (especially for NDBEDP or TRS), when the misconduct resulting in
the exclusion occurred, and in the case of exclusions by other agencies, when the exclusion was issued
and how much longer the exclusion will remain in effect. Because exceptions are evaluated on a case-by-
case basis, the SDO has discretion to consider any other factors that may be relevant to the exception
determination and shall also balance the goal of providing continued services to beneficiaries of
Commission programs and the protection of program integrity by eliminating participation by bad actors.
In evaluating exception requests, the SDO shall consult with the bureaus responsible for the program in
which the excluded person has participated, as well as the Office of General Counsel. The SDO shall
issue a written ruling acting on the exception request. The proponent of an exception bears the burden of
proving, by a preponderance of the evidence, any facts asserted.

(f) An excluded person may contest an exception determination of the SDO through motions for
reconsideration or an application for review pursuant to 47 CFR 1.106, 1.115.

(g) No exceptions shall be permitted for Lifeline or ACP marketing organizations or for enrollment
representatives.

§ 6001.130 How do I seek review of a suspension or debarment?

(a) Consistent with 47 CFR 1.106, any person may request reconsideration of a final suspension decision
under § 180.870 of this title, a debarment decision under § 180.875 of this title, or an exception decision
under § 6001.125.

(b) Consistent with 47 CFR 1.115, any person may seek Commission review of a final suspension
decision under § 180.870 of this title, a debarment decision under § 180.875 of this title, or an exception
decision under § 6001.125.

(c) Consistent with 47 CFR 1.102(b), any person may seek a stay of a final suspension decision under §
180.870 of this title or a final debarment decision under § 180.875 of this title.

§ 6001.135 What is the timeframe for review of a suspension or debarment decision?

(a) The SDO must make a written decision addressing any petition for reconsideration within 45 days of
receiving the petition. The SDO may extend that period for good cause.

(b) The Commission will attempt in good faith to issue a written decision addressing any application for
review of a final suspension or debarment decision within 180 days of receiving the application.
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§ 6001.140 What are exempted Commission transactions?

(a) Any transactions involving the Commission that are not related to or do not arise in connection with
the Covered Programs shall be exempted transactions under this part.

(b)(1) An application to the Commission to participate in any competitive process, including an auction,
that will determine parties that subsequently may apply to be authorized to receive universal service
support (also known as a short-form application) shall also be an exempted transaction under this part. In
such an application, no party suspended or debarred under this part may certify that it is able to satisfy the
regulatory requirements for receiving universal service support.

(2) Any subsequent application to the Commission to be authorized to receive universal service support
(also known as a long-form application) based on the results of any competitive process described in
paragraph (b)(1) is not an exempted transaction under this part.

§ 6001.145 If I am excluded, may I serve on a Commission advisory committee?

No. Any person that is suspended or debarred may not, during their period of exclusion, serve on a
Commission advisory committee or comparable Commission group or task force established by the
Commission. If a person that is already a member of such an advisory group is suspended or debarred
after an initial appointment to a Commission advisory group, such person shall be removed from that
position. For purposes of this section, persons that are suspended or debarred shall mean both persons
suspended or debarred by the Commission as well as persons included on the SAM Exclusions.

Subpart B—Covered Transactions
§ 6001.200 What additional transactions are covered transactions?

For purposes of determining what is a covered transaction under § 180.200 of this title, this section
applies to any transaction at the primary tier between a person and the Commission or any agents of the
Commission, including the USF Administrator, which administers the USF Programs as agent for the
Commission, the TRS Fund Administrator, which administers the TRS Fund as agent for the
Commission, and the NDBEDP Administrator, a Commission official who administers the NDBEDP. For
purposes of § 180.200 of this title, any transactions between two primary tier participants (as clarified by
§ 6001.210), other than the Commission, shall be considered to be a transaction at a lower tier within the
meaning of § 180.200(b) of this title. The hiring of enrollment representatives by marketing organization
participants also shall be considered covered transactions within the meaning of § 180.200(b) of this title.

§ 6001.210 Clarification of tier participants in Commission programs

(a) For the E-Rate program, the Cybersecurity Pilot Program, and the Rural Health Care program, the
primary tier participants shall be both the schools or libraries (or consortia) that submit applications to the
USF Administrator (for the E-Rate program) or the health care providers (including consortia) that submit
applications to the USF Administrator (for the Rural Health Care program), as well as the service
providers selected by these applicants.

(b) For the High-Cost programs, the Lifeline program, the TRS program, the ACP, the primary tier
participants shall be the service providers that request and receive support from the USF Administrator,
the TRS Fund Administrator, or the ACP Administrator, respectively. For the ACP Outreach Grant
Program, the primary tier participants shall be grant recipients.

(c) For the NDBEDP, the primary tier participants shall be the certified programs that request and receive
reimbursements from the TRS Fund Administrator.

(d) The lower tier participants are those persons engaged in covered transactions as described in §
6001.220, including enrollment representatives employed by or seeking employment with marketing
organizations engaged in covered transactions involving the Lifeline program or the ACP.
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(e) Beneficiaries under the Lifeline program, the ACP, the TRS program and the NDBEDP shall not be
considered primary or lower tier participants.

§ 6001.220 What transactions, in addition to those listed in § 180.220 of this title, are lower tier
covered transactions?

In addition to the transactions covered under § 180.220 of this title, this part applies to additional lower
tiers of transactions supported by the Commission’s programs involving the persons described below.
This section extends the coverage of the Commission nonprocurement suspension and debarment
requirements at the lower tiers to all transactions involving contracts or subcontracts, express or implied,
and regardless of tier, awarded under or in furtherance of covered nonprocurement transactions, as
permitted under the Guidelines at § 180.220(c) of this title (see optional lower tier coverage in the figure
in the Appendix to part 180 of this title). The SDO has the discretion to aggregate smaller related
transactions (FCC Registration Numbers (also known as FRNs), applications, or disbursements) to meet
the threshold. The additional transactions described in this section will be considered covered transactions
under § 180.220 of this title and the parties described herein will be deemed “participants” under

§ 180.980 of this title, at the lower tiers, consistent with § 6001.210(d).

(a) For the High-Cost program, High-Cost supported transactions involving contractors, subcontractors,
suppliers, consultants, or their agents or representatives, if:

(1) such person has a material role relating to, or significantly affecting, claims for disbursements related
to the program;

(2) such person is considered a “principal”; or
(3) the amount of the transaction is expected to be at least $25,000.
(b) For the Lifeline program

(1) Lifeline-supported transactions involving any participant in the Lifeline program (except for the
primary tier carrier), regardless of tier or dollar value, including but not limited to those that are
reimbursed based on the number of Lifeline subscribers enrolled, and

(2) Lifeline-supported transactions involving contractors, subcontractors, suppliers, consultants, or their
agents or representatives, and Lifeline-supported transactions involving Lifeline marketing organizations,
or their agents or representatives, including enrollment representatives, if:

(1) such person has a material role relating to, or significantly affecting, claims for disbursements related
to the program;

(i) such person is considered a “principal”’; or
(iii) the amount of the transaction is expected to be at least $25,000.

(c) For the E-Rate program and Cybersecurity Pilot Program, E-Rate-supported transactions or
Cybersecurity Pilot program-supported transactions involving contractors, subcontractors, suppliers,
consultants, or their agents or representatives if:

(1) such person has a material role relating to, or significantly affecting, claims for disbursements related
to the program;

(2) such person is considered a “principal”’; or
(3) the amount of the transaction is expected to be at least $25,000.

(d) For the RHC program, RHC-supported transactions involving contractors, subcontractors, suppliers,
consultants, or their agents or representatives if:

(1) such person has a material role relating to, or significantly affecting, claims for disbursements related
to the program;
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(2) such person is considered a “principal”’; or
(3) the amount of the transaction is expected to be at least $25,000.

(e) For the TRS program and the NDBEDP, TRS- or NDBEDP-supported transactions involving
contractors, subcontractors, suppliers, consultants, or their agents or representatives, if:

(1) such person has a material role relating to, or significantly affecting, claims for disbursements related
to the program;

(2) such person is considered a “principal”; or
(3) the amount of the transaction is expected to be at least $25,000.

For the TRS program (other than TRS that is provided through state programs), the service providers are
the certified entities that are reimbursed by the Commission and the TRS Fund administrator for
providing services under the covered transactions. For TRS that is provided through state TRS programs,
the service providers are the TRS providers that are authorized by each state to provide intrastate TRS
under the state program and that, accordingly, are compensated by the TRS Fund for the provision of
interstate TRS. For the NDBEDP, the certified programs are the certified entities that are reimbursed by
the Commission and the TRS Fund administrator for providing services and equipment under the covered
transactions.

(f) For the ACP program:

(1) ACP-supported transactions involving any participant in the ACP program (except for the primary tier
service provider), regardless of tier or dollar value, including but not limited to those that are reimbursed
based on the number of ACP subscribers enrolled, and

(2) ACP supported transactions involving contractors, subcontractors, suppliers, consultants, or their
agents or representatives, and any ACP-supported transactions involving ACP marketing organizations,
or their agents or representatives, including enrollment representatives, if:

(i) such person has a material role relating to, or significantly affecting, claims for disbursements related
to the program;

(i1) such person is considered a “principal”; or
(ii1) the amount of the transaction is expected to be at least $25,000.

(g) For the ACP Outreach Grant program, transactions involving subrecipients, contractors, or
subcontractors of the grant recipient if:

(1) such person has a material role relating to, or significantly affecting, claims for disbursements related
to the program;

(2) such person is considered a “principal”; or
(3) the amount of the transaction is expected to be at least $25,000.

Subpart C—Responsibilities of Participants Regarding Transactions Doing Business with Other
Persons

§ 6001.300 What must I do before I enter into a covered transaction with another person?

(a) You, as a participant, are responsible for determining whether you are entering into a covered
transaction with an appropriate person based on its disclosures. You must verify that the person with
whom you intend to do business is not excluded or disqualified. You may do so by checking the SAM
exclusions, by collecting certifications from that person or by adding a clause or condition to the contract
with that person. These requirements are applicable whether entering into a covered transaction with
another person at the next lower tier (as required by § 180.300 of this title) or with another person in the
same tier.
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(b) For purposes of FCC programs, persons that are “excluded or disqualified” as used in §§ 180.300 and
180.940 of this title shall mean persons suspended or debarred by the Federal Communications
Commission as well as persons included on the SAM Exclusions. If you elect to verify that a person is
not excluded or disqualified by checking the SAM Exclusions, you must also check the Federal
Communications Commission’s list of previously suspended or debarred entities.

(c) In the case of an employment contract, the FCC does not require employers to check the SAM
Exclusions before making salary payments pursuant to that contract.

§ 6001.310 What Policies Govern Continuations and Transitions when a Federal agency excludes a
person with whom I am already doing business in a covered transaction?

(a)(1) The continuation policies set forth in §§ 180.310, 180.315(a), and 180.415 of this title are not
applicable to the programs subject to this part. Instead, if you are in covered transactions with an
excluded person as to whom the SDO has issued a suspension or debarment, or for whom another agency
has issued an exclusion, or have been using the services of an excluded person as a principal under a
covered transaction, you as a participant must transition to an alternate provider, or must discontinue use
of that excluded principal for covered transactions, within the period of time required by the SDO except
in those rare cases in which the SDO has permitted continuation of services for a limited period.
However, even if continuation is permitted, you are not required to continue the transactions, and you
may consider termination, subject to compliance with all applicable Commission rules. You should make
a decision about whether to terminate and the type of termination action, if any, only after a thorough
review to ensure that the action is proper and appropriate.

(2) You may not renew or extend covered transactions (other than no-cost time extensions) with any
excluded person unless an exception is provided by the SDO under this part or under § 180.135 of this
title.

(b)(1) Except as otherwise provided in paragraph (e) of this section, each exclusion order issued by an
SDO (including those in proceedings initiated under § 6001.120) shall establish the transition period by
which parties engaged in covered transactions with an excluded person or using the services of an
excluded person as a principal must transition to an alternate provider or principal or, in rare cases, shall
provide for a continuation period of limited duration. Before making these determinations, the SDO shall
closely evaluate the particular services provided by the excluded person, the typical terms of any contracts
that may exist between the excluded person and the program beneficiaries or other third parties, any
federal or state certification requirements applicable in the Commission programs involved, and the
availability of alternate persons to provide the services. In those cases where obtaining an alternate
provider may require new competitive bidding or provider certifications, the SDO shall ensure that the
transition period is sufficient to provide for that process. The SDO may also permit a limited
continuation period where an excluded person demonstrates to the SDO’s satisfaction that continued
service subject to such compliance measures as the SDO may impose (including stringent administrative
remedies and agency oversight) is in the public interest and will adequately protect consumers and
eliminate the likelihood of further misconduct. In evaluating transition periods, especially for service
providers for the Lifeline program, the SDO should also take into consideration any transition provisions
that the Commission has adopted specific to those programs.

(2) Exclusion orders issued by the SDO shall provide a smooth and expedited transition to alternative
providers to the maximum extent possible, including administrative agreements where appropriate. The
SDO’s determinations on transitions and continuations shall balance the important goal of ensuring
continuation of services to beneficiaries with the need to protect the public from waste, fraud and abuse in
Commission programs.

(3) The SDO shall require that during any transitional period, the excluded providers continue providing
services to their beneficiaries consistent with Commission rules and with their contractual obligations.
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(4) In those instances where alternate service providers cannot be identified as quickly as initially
anticipated by the SDO, the SDO may allow continuation beyond the initial transition period, but for as
limited a period as feasible. For any extended continuation periods, the SDO shall give strong
consideration to providing for administrative remedies such as compliance agreements (with approval of
the Office of General Counsel), mandatory audits, additional reporting requirements, monitoring, or any
other forms of effective oversight supplemental to that already provided under FCC programs. Any
compliance agreement will require consultation with the bureau administering the programs involved, and
also the approval of the Office of General Counsel.

(5) The review of how exclusions apply to agency procurement transactions shall be made by the SDO, in
consultation with the affected bureaus and offices, and the Office of General Counsel, on a case by case
basis.

(c)(1) After the SDO determines the length of the transition period, the SDO shall require excluded
providers to provide timely notices to affected customers of the need to transition to alternate providers.
In any cases where the SDO determines that a mandatory transition to an alternate provider is not required
due to an exception, and that sufficient remedies have been put in place to facilitate compliance by the
excluded party, the beneficiaries shall be so advised and shall have the option to continue with that
provider by notifying the SDO within 30 days after notice of the suspension or debarment.

(2) Notices to affected beneficiaries shall include: (1) a statement that the participating provider has been
suspended or debarred and the date that it will be ceasing operations (as specified by the SDO); (2) a
statement that users should obtain service from another provider; (3) a listing of the names and contact
information for other providers authorized to provide that service in the jurisdiction; and (4) a statement
that the excluded provider will continue to provide service to program participants until such time as it
must cease operations. In determining notice requirements, especially for the Lifeline program, the SDO
should also consider the notice provisions that the Commission has adopted specific to those programs.

(d) The bureaus, working with the SDO, shall take appropriate steps to ensure that a suspension or
debarment is implemented in a manner consistent with existing Commission requirements. For
exclusions from the NDBEDP, the Consumer and Government Affairs Bureau should request an
NDBEDP certified person that has been suspended or debarred to voluntarily relinquish its certification
within a deadline and explain that if the person does not voluntarily relinquish its certification, then a
revocation proceeding will be initiated. For TRS, if a TRS provider is suspended or debarred and is the
only person offering a particular form of TRS in a jurisdiction, an alternative provider will need to be
certified by the Commission or contracted by a state TRS program to provide those services. The
Commission will expedite its certification review to the maximum extent possible to facilitate the
transition to an alternate provider, and will encourage the state authorities to act similarly. These and
similar procedures for our programs will ensure that any exclusion action is implemented consistent with
applicable Commission rules with the least disruption to program beneficiaries.

(e) The SDO shall require that marketing organizations, enrollment representatives, or consultants who
have been suspended or debarred shall immediately cease their operations related to covered transactions.
No exceptions or transitional periods shall be permitted. Program participants shall not have the option to
continue doing business with such entities or persons during the period of their suspension or debarment.

(f) The SDO has delegated authority to serve in the first instance as the “agency official” responsible for
making continuation and transition decisions under § 180.415 of this title, and shall make those decisions
consistent with the requirements and considerations set forth in this section.

§ 6001.330 What methods must I use to pass requirements of the Guidelines and this part to
participants with whom I intend to do business?

Before entering into a covered transaction with another participant at the same or lower tier, you must
require that participant to:
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(a) comply with part 180, subpart C of this title, as supplemented by this part, as a condition of
participation, by collecting a certification or including a term or condition to this effect in your
transaction; and

(b) pass that same requirement to each person with whom the participant enters into a covered transaction.
§ 6001.335 Additional information disclosures for primary and lower tier participants

(a)(1) Before entering into a covered transaction, all lower tier participants shall be obligated to notify and
disclose to any other participants (regardless of tier) with whom they are doing or seek to do business the
information described in § 180.335 of this title (pertaining to disclosures by primary tier participants).
Disclosures shall be made under penalty of perjury, and if no disclosures are made, the participant must
certify under penalty of perjury that none are required. If the lower tier participant is participating in
competitive bidding to provide services to another participant, such information must be disclosed at the
time the bid is submitted. Except as provided in paragraph (a)(3) of this section, any disclosures under
this section must be simultaneously submitted to the USF Administrator (for transactions related to or
arising in connection with USF Programs), to the TRS Fund Administrator (for transactions relating to the
TRS program), to the NDBEDP Administrator (for transactions relating to the NDBEDP), and to the FCC
(at the addresses identified in paragraph (c) of this section). The provisions of § 180.345 of this title shall
be applicable to any failures to disclose under this section and, in addition, any such failure to disclose
shall permit the participant with whom the lower tier participant is doing business to terminate the
transaction for failure to comply with this disclosure requirement, or to pursue any other available
remedies. Participants subject to this section shall also comply with § 180.350 of this title, requiring
notifications upon learning new information, and such notifications shall be provided not only to the USF
Administrator, the TRS Fund Administrator, the NDBEDP Administrator, and the FCC, but also to the
higher or lower tier participant with whom the lower tier participant is doing or seeks to do business.

(2) Primary and lower tier participants in the Lifeline program shall file annual disclosure statements,
upon penalty of perjury, reporting all required disclosures or certifying that they have no reportable
disclosures to make. Primary tier participants may also file on behalf of lower tier participants with
which they have a direct relationship.

(3) Enrollment representatives of Lifeline or ACP marketing organizations shall be required to disclose
only to the marketing organizations with whom they are employed or seek employment the information
described in § 180.355 of this title (pertaining to exclusions). Marketing organizations are required to
obtain these disclosures for review by the Commission.

(4) Primary and lower tier participants in the ACP Outreach Grant Program shall file annual disclosure
statements, upon penalty of perjury, reporting all required disclosures or certifying that they have no
reportable disclosures to make. To streamline the administration of this program, however, lower tier
participants need only file their expanded disclosures with the primary tier participant for whom they are
performing work or, in the case of contracts among lower tier participants, with the lower tier participants
for whom they perform work. Primary tier participants shall then file on behalf of all lower tier
participants with which they have a relationship (including the disclosures filed among lower tier
participants). The documentation that substantiates the required certifications shall be provided to the
Commission upon request.

(5) For USF Competitive Bidding, the Commission’s review at the short-form stage shall be limited to the
status of the applicant—i.e., whether the applicant is presently excluded or disqualified—while a winning
bidder will be required to make the additional required disclosures upon submission of a long-form
application.

(b) Before primary tier participants in the E-Rate program, the Cybersecurity Pilot Program, or the Rural
Health Care program may enter into a covered transaction with other participants in that tier, those
participants who are service providers shall make the disclosures required by § 180.335 of this title not
only to the Commission and the USF Administrator, pursuant to paragraph (c) of this section, but also to
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those primary tier participants who are schools, libraries, or health care providers (or consortia of eligible
schools, libraries, or health care providers) with whom such service providers intend to do business. The
provisions of § 180.345 of this title shall be applicable to any failures to disclose under this section and, in
addition, any such failure to disclose shall permit the school, library or rural health care provider with
whom the service provider is doing business, or seeks to do business, to refuse to enter a transaction or to
terminate the transaction for failure to comply with this requirement, or to pursue any other available
remedies. Participants subject to this section shall also comply with § 180.350 of this title, requiring
notifications upon learning new information, and such notifications shall be provided not only to the USF
Administrator and the FCC, but also to the higher tier participant with whom the service provider is doing
business.

(¢) In addition, the disclosures required by §§ 180.335 through 180.350 of this title shall be made not only
to the Commission, but also to the USF Administrator (for transactions related to or arising in connection
with USF Programs), the TRS Fund Administrator (for transactions relating to the TRS program), to the
NDBEDP Administrator (for transactions relating to the NDBEDP), and the ACP Administrator (for
transactions relating to the ACP). Disclosures to the Commission regarding the USF Program or the ACP
shall be submitted via email to [address] or via mail to the Federal Communications Commission,
Telecommunications Access Policy Division, Wireline Competition Bureau, at the Commission’s address
specified in 47 CFR 0.401(a). Disclosures to the Commission regarding the ACP Outreach Grant
Program shall be submitted via email to [address] or via mail to the Federal Communications
Commission, Consumer and Governmental Affairs Bureau, at the Commission’s address specified in 47
CFR 0.401(a). Disclosures to the USF Administrator shall be submitted via email to [address] or via mail
to: Universal Service Administrative Company, 700 12% Street, NW, Suite 900, Washington, DC 20005.
Disclosures to the Commission regarding the TRS program shall be submitted via email to
TRSreports@fcc.gov or via mail to the Federal Communications Commission, Disability Rights Office,
Consumer and Governmental Affairs Bureau, at the Commission’s address specified in 47 CFR 0.401(a).
Disclosures to the TRS Fund Administrator shall be submitted via email to the email address of the TRS
Fund Administrator at such email address as is specified on the TRS website located on the website of the
Disability Rights Office of the Consumer and Governmental Affairs Bureau. Disclosures to the NDBEDP
Administrator shall be submitted via email to NDBEDP reports@fcc.gov or to: NDBEDP Administrator,
Federal Communications Commission, Disability Rights Office, Consumer and Governmental Affairs
Bureau at the Commission’s address specified in 47 CFR 0.401(a).

(d) The disclosures required to be made under this section shall also include such disclosures as the
Commission may require, in implementing these suspension and debarment rules, under any updated
information collections or other disclosure obligations that may be required for Lifeline, TRS and
NDBEDP programs.

(e) For purposes of the disclosure requirements under § 180.335(d) of this title and this section as they
pertain to terminations of public transactions:

(1) a termination “for cause or default” shall not include the denial of funding requests for minor technical
or procedural errors (as determined by the SDO); but a termination of a previously approved funding
request because of serious errors or misconduct by a participant requires disclosure; and

(2) otherwise reportable terminations that may be pending appeal must be disclosed.
§ 6001.345 Review of unfavorable disclosures by Bureaus and Administrators

(a) Each Bureau with principal delegated authority for making policy recommendations and administering
a program to which the rules in this part apply should consider information disclosed under this part and
under the Guidelines when determining whether to enter into a covered transaction with a participant, as
well as any additional information or explanation that a participant elects to submit with the disclosed
information.
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(b) Each Administrator responsible for administration of a program to which the rules in this part apply
should develop—and submit for approval to the relevant Bureau—policies and procedures governing its
review of disclosures under this part and under the Guidelines, as well as any additional information or
explanation that a participant elects to submit with the disclosed information. Such policies and
procedures should be consistent with § 180.340 of this title. Before taking any action based on such
information that is not contemplated by such policies and procedures or is a new and novel situation, the
Administrator must obtain prior approval from the relevant Bureau.

(¢)(1) Unfavorable disclosures by primary or lower tier participants shall be evaluated under this section
on a case by case basis and will not automatically trigger exclusion proceedings or the denial of the
transaction in which the disclosures were made. Unfavorable disclosures should be outcome
determinative only where it is determined that the factual circumstances require denial of a transaction or
possibly an exclusion (or an LDP) to protect the integrity of Commission programs. The Bureaus and
Administrators may consider the number of providers or suppliers available to provide services under a
program (especially in rural areas) when determining how much weight to afford an unfavorable
disclosure, as well as any of the other factors described in § 6001.310 (pertaining to transition and
continuation periods).

(2) Where primary or lower tier participants have submitted unfavorable disclosures, the Bureau that
oversees the program to which the participant’s application (or participation) is pending shall have
delegated authority to determine, in the first instance, what remedies are appropriate in light of such
disclosures and any other relevant circumstances, including those described in paragraph (c)(1) of this
section. Such remedies may include, but are not limited to: approving a pending transaction (or continued
participation in other transactions) only after the participant has entered into an administrative agreement,
such as a compliance plan, ensuring additional monitoring, oversight, and other appropriate conditions to
ensure program integrity; denying the application; terminating any ongoing transaction with the party or
denying the party who made such disclosures the right to continued participation in one or more
transactions; and/or referring the matter to an SDO to consider a limited denial of participation under this
part. Where considered appropriate after consideration of the disclosures and other relevant
circumstances, the bureau involved may also refer the matter to an SDO to initiate an exclusion
proceeding. Any compliance agreement shall require the approval of the Office of General Counsel.

Subpart D—Responsibilities of Federal Agency Officials Regarding Transactions
§ 6001.430 How are SDOs Appointed and Designated to Proceedings?

(a) The Suspending and Debarment Official (SDO) shall be appointed by the Commission. The
Commission shall have the discretion to designate the term of each such Official.

(b) The Chair or head of the relevant bureau or office including the SDO shall refer matters to the SDO to
initiate suspension and debarment proceedings under the Guidelines.

§ 6001.435 What method should the Commission or participants use to implement the requirements
described in the Guidelines at § 180.435 of this title?

To implement the requirements described in § 180.435 of this title, the Commission may require as a
condition of participation in any of the Covered Programs that participants (a) comply with part 180,
subpart C of this title, as supplemented by this part, and (b) communicate the requirement to comply with
part 180, subpart C of this title, as supplemented by this part, to persons at the next lower tier with whom
the participant enters into covered transactions. The Commission, or the Administrators of the Covered
Programs, may also obtain an assurance or certification of compliance at the time of application for
approval of the covered transaction or upon submission of an invoice for payment.

§ 6001.440 Who conducts fact finding for FCC suspensions?

In all FCC suspensions, the SDO shall be responsible for conducting additional fact-finding proceedings
where disputed material facts are challenged.
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§ 6001.443 Who conducts fact finding for FCC debarments?

In all FCC debarments, the SDO shall be responsible for conducting additional fact-finding proceedings
where disputed material facts are challenged.

§ 6001.445. Who shall present evidence supporting suspensions or debarments?

The SDO in each proceeding shall designate a Commission unit primarily responsible for presentation of
the government’s evidence and, where necessary, to establish coordination procedures for other Bureaus
or Offices to participate. In cases where the OIG has engaged in the sole or parallel investigation of a
matter, the OIG shall be given an opportunity to present the evidence supporting suspension or
debarment.

§ 6001.447 On what findings and evidence from other Commission proceedings or activities or
other Federal, State, or local bodies may the SDO rely?

(a) (1) An SDO may consider findings made by a program administrator in an audit report or commitment
adjustment even if an appeal is pending. The SDO may also rely on factual findings underlying a Notice
of Apparent Liability (NAL), but may not rely on the issuance of an NAL alone to support an exclusion
decision. An SDO may also rely on other information obtained from Commission proceedings that may
not be expressly identified in this section. Except as otherwise provided in paragraph (b) of this section,
parties may submit evidence disputing the factual findings described in this paragraph (a).

(2) If a participant contests an exclusion, and contests certain facts in the record of the proceeding, the
SDO shall render a final decision based on the SDO’s independent judgment except as otherwise
provided in paragraph (b) of this section.

(b)(1) For purposes of a suspension or debarment proceeding, findings and other information contained in
Commission Orders on which the Commission has relied for its conclusions shall be deemed conclusive
and may be rebutted only by clear and convincing evidence that the information or findings are no longer
accurate due to the passage of time or other compelling evidence (such as where an order has been
reconsidered, modified, or vacated on judicial review).

(2) In addition, the SDO, in consultation with the Office of General Counsel, shall apply the principles of
collateral estoppel to determine whether a respondent may challenge findings set forth in Commission
orders (including orders of bureaus or offices issued on delegated authority) for which the opportunity to
contest the facts was provided.

(c)(1) Notwithstanding § 180.735(a)(1) of this title, where an exclusion is based upon an indictment,
conviction, civil judgment, or other finding by a Federal, State, or local body for which an opportunity to
contest the facts was provided, respondents will have the opportunity to challenge the findings in the
original Federal, State or local orders where (i) an order has been reconsidered or modified by the issuing
body (or by its staff acting on delegated authority), or (ii) an order has been remanded, reversed, or
vacated on judicial review.

(2) In addition, the SDO, in consultation with the Office of General Counsel, shall apply the principles of
collateral estoppel to determine whether a respondent may challenge findings set forth in orders of any
Federal, state, or local body for which the opportunity to contest the facts was provided.

(d) The SDO shall consider on a case-by-case basis whether to include conduct preceding the effective
date of this part in any determination regarding suspensions or debarments.

§ 6001.450 What causes and factors should the Commission consider for suspension or debarment
determinations?

(a) Consistent with the causes for debarment described under the Guidelines at § 180.800 of this title
(which are also applicable to suspension determinations under § 180.700 of this title), the Suspending or
Debarring Official may also may suspend or debar a person for conduct including:
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(1) the willful or grossly negligent violation of a single Commission rule or applicable statutory
obligation that materially and negatively affects the participant’s present responsibility;

(2) the repeated violations of Commission rules, or applicable statutory obligations, that materially and
negatively affects the participant’s present responsibility regardless of whether such repeated violations
are willful or grossly negligent;

(3) the substantial or habitual non-payment or under-payment of Commission regulatory fees or of
required contributions to FCC programs such as USF or TRS;

(4) the willful or grossly negligent submission of FCC forms or statements or other documentation to the
FCC or to the USF Administrator, TRS Fund Administrator, or NDBEDP Administrator that results in or
could result in overpayments of federal funds to the recipients;

(5) the willful or grossly negligent violation of a statutory or regulatory provision applicable to the
Covered Programs that results in or could result in overpayments of federal funds to the recipients;

(6) the willful, grossly negligent, or habitual failure to respond to requests made by the FCC or the
Administrators for the Covered Programs for additional information to justify payment or continued
operation under their certifications; and

(7) any noncompliance with requirements of an applicable statute or any Commission requirement that
causes substantial harm, whether willful, grossly negligent, or inadvertent.

For purposes of this section and also § 180.800 of this title, the term “willful” in the ordinary case will not
include inadvertent noncompliance unless attributable to an unreasonable lapse in oversight of the
person’s statutory or regulatory responsibilities.

(b) In determining whether to issue a suspension, the SDO may take into account, in the SDO’s
discretion, the factors set forth in § 180.860 of this title, as well as the factors under § 180.705 of this title.

(c) Consistent with the factors described under the Guidelines at § 180.860 of this title, which shall be
applicable to both suspensions and debarments, the SDO may also consider any of the following
examples as mitigating factors: whether a person implemented a robust compliance plan (and internal
controls) designed to prevent misconduct under agency programs; whether the person has self-reported
the violations; whether the violations resulted from inadvertent, computational, or clerical errors; whether
the violations resulted from good-faith misinterpretation of statutory or regulatory requirements; whether
the violations were discovered by a subsequent purchaser after a transfer of control has occurred and the
transferee is undertaking efforts to come into compliance; any other remedial actions that took effect after
the misconduct occurred that the party can demonstrate to the SDO will likely prevent misconduct under
agency programs going forward; or whether any of the alleged misconduct, such as non-payment of
regulatory fees, is currently being addressed in other proceedings.

(d) Where an SDO is considering suspension or debarment involving a consortia under the E-Rate
program, Cybersecurity Pilot Program, or Rural Health Care program, the SDO should evaluate which
particular school, library, or rural health care consortium member was responsible for the alleged
misconduct and direct the suspension or debarment orders only to those responsible for the bad acts,
rather than to all consortium members. In making this evaluation, the SDO will necessarily consider who
served as the lead consortium member for the transaction at issue.

(e) As used in the Guidelines at § 180.800(b) of this title, the term “public agreement or transaction” shall
encompass contracts between USF Program applicants and their selected service providers and/or
consultants or other principals.

§ 6001.455 What Commission alternatives to suspension or debarment may be appropriate?

(a) If the SDO determines that circumstances justify an alternative to suspension or debarment, such as
when a participant’s suspension or debarment could have a substantial detrimental impact on the
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provision of services under a Commission program, then the SDO may elect to pursue an alternative
remedy that the SDO finds appropriate. If the SDO determines that an administrative agreement is the
more appropriate course, the SDO shall consult and coordinate with the Office of General Counsel in
structuring any such administrative agreements, which will require the concurrence and approval of the
Office of General Counsel before it may be adopted by the SDO and any settling party.

(b) Administrative agreements may not:

(1) impede or impair the Commission’s authority to seek full recovery under its debt collection authority
of any improper payments made to the settling party, or

(2) purport to resolve any claims the Government may have against the settling party, such as pending
NALs issued by the Enforcement Bureau or causes of action under the False Claims Act or other similar
laws or common law.

(c) Should a party want to reach a “global” settlement with the Government on matters before the SDO as
well as claims pending in other forums, such a settlement would require the participation and approval of
all relevant decisionmakers at the Commission, the Department of Justice, and any other agencies or
entities involved, as appropriate.

§ 6001.460 What must I do to be reinstated after my period of debarment is over?

An SDO may determine that a person’s conduct is so egregious that the debarred party must petition for
readmission into FCC programs, and such a requirement will be set forth in the debarment decision. In
the absence of such a determination in the debarment decision, reinstatement will be automatic once the
debarment period is over. If a petition for readmission is required, the debarred party as petitioner must
demonstrate that it has taken sufficient remedial actions to avoid future program violations. If the
petitioner fails to make such a showing, the SDO may extend the debarment for an additional period
under § 180.885 of this title in order to protect the public interest.

Subpart E—Limited Denial of Participation
§ 6001.501 What is a limited denial of participation?

A limited denial of participation (LDP) excludes a specific person from participating in a specific FCC
program or programs for a specific period of time. LDPs are available for any agency programs for which
a suspension or debarment may be sought for Covered Programs. For purposes of subpart E of this part,
the term “person” shall have the same meaning as set forth in § 180.985 of this title.

§ 6001.502 How Does a Limited Denial of Participation Start?

(a) A Suspending and Debarring Official (SDO) has the delegated authority, subject to the parameters
established by the Commission by rule or by order, to impose an LDP. The Chief of any bureau with
delegated authority to administer rules for a program subject to the Commission’s LDP remedy shall refer
the matter to the SDO, along with documentation for the SDO’s consideration, if the Chief finds that an
LDP may be appropriate. The SDO shall promptly initiate a proceeding by providing any person subject
to the proceeding with notice that an LDP is being proposed. The notice shall state that the person has 15
days to respond. The notice shall specify the causes for the proposed LDP, and the potential effect of the
remedy, including its possible length and the FCC program(s) and geographic areas (if relevant) affected.
The notice shall explain the recipient’s right to contest the LDP as provided under § 6001.513 by seeking
a conference or providing documents in opposition, or both.

(b) Alternatively, after consultation with the relevant bureau(s) with responsibility for administering the
rules of a program, an SDO may determine after reviewing the record in a suspension and debarment
proceeding that a limited denial of participation would be the more appropriate remedy. In that situation,
the official shall provide written notice to the respondent that the suspension or debarment proceeding is
suspended and that a proceeding to consider imposition of a limited denial of participation shall be
initiated. The written notice shall include the information described in paragraph (a) of this section. The
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record from the suspension and debarment proceeding shall be transferred to and incorporated into the
proceeding for the limited denial of participation. The SDO shall conduct the LDP proceeding consistent
with the process in subpart E of this part.

§ 6001.503 Scope of a limited denial of participation

(a) An LDP extends at a minimum to participation in the program(s) under which the cause arose. As
provided in § 6001.505(d), the LDP may, at the discretion of the SDO, be extended to other Commission
programs. If the limited denial of participation is based on any of the causes set forth in §180.800(a) of
this title, the filing of a criminal indictment or information or a conviction, or evidence of fraud, then
there shall be a presumption that denial shall apply to all Commission programs subject to LDPs unless
the SDO issuing the denial determines that such a broader application of the denial is inappropriate. The
SDO may impose an LDP on a nationwide or more limited basis.

(b) For purposes of subpart E of this part, participation in a program includes receipt of any benefit or
financial assistance through subsidies, grants, or contractual arrangements; benefits or assistance in the
form of any loan guarantees or insurance; or any other arrangements that benefit a participant in a covered
transaction. When an SDO issues an LDP, the SDO shall also advise the Commission’s Contracting
Officer so that such official is aware of the LDP when considering entering into procurement contracts.

(c) The SDO may issue an administrative agreement either as a supplemental remedy or as an alternative
to a limited denial of participation. The SDO may provide in administrative agreements such as
compliance agreements or other remedies that will enhance Commission oversight and facilitate the
respondent’s compliance with agency programs. Before approving any administrative agreements, the
SDO shall consult with the bureaus responsible for the affected programs and with the Office of General
Counsel. Any compliance agreement shall require the approval of the Office of General Counsel.

(d) While a limited denial of participation proceeding is pending, if additional facts come to light in the
record of the proceeding that cause the SDO to consider a suspension or debarment remedy to be more
appropriate, the SDO may initiate a suspension or debarment proceeding. If the SDO initiates a
suspension or debarment proceeding, the procedures set forth in § 6001.521 shall apply.

§ 6001.505 When may a Commission official issue a limited denial of participation?

(a) An SDO may issue a limited denial of participation against a person, based upon the SDO finding
adequate evidence of any of the following causes:

(1) Approval of an applicant for a program subject to an LDP remedy would constitute an unsatisfactory
risk;

(2) There are irregularities in a person’s current and/or past performance in an FCC program subject to an
LDP remedy;

(3) The person has failed to honor contractual obligations or abide by FCC regulations associated with an
FCC program subject to an LDP remedy;

(4) The person has documented deficiencies in FCC programs subject to an LDP remedy;

(5) The person has made a false certification in connection with any FCC program subject to an LDP
remedy, whether or not the certification was made directly to the FCC;

(6) The person has committed any act or omission that would be cause for debarment under § 180.800 of
this title;

(7) The person has violated any law, regulation, or procedure relating to an FCC program subject to an
LDP remedy; or
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(8) The person has made or procured to be made any false statement for the purpose of influencing in any
way an action of the Commission.

(b) Filing of a criminal indictment or information shall constitute adequate evidence for the purpose of
limited denial of participation actions. The indictment or information need not be based on offenses
against the Commission.

(c) In evaluating whether an LDP is a more appropriate remedy than a suspension or debarment, the SDO
shall consider the totality of the circumstances, including whether the misconduct was an isolated
occurrence, how egregious the misconduct was, and whether the violator self-reported or otherwise took
steps to come into compliance.

(d) Imposition of an LDP related to any FCC program shall constitute adequate evidence for a concurrent
limited denial of participation for any other FCC program subject to the LDP remedy. Where the SDO
imposes a concurrent limited denial of participation, the SDO may restrict participation on the same basis
without the need for an additional conference or further hearing.

(e) If a notice of proposed debarment or suspension is already pending that is based on the same
transaction(s) or the same conduct for which a notice of an LDP has been issued under § 6001.502, the
procedures set forth in § 6001.521 shall apply.

§ 6001.507 When does a limited denial of participation take effect?

If parties choose not to contest the imposition of an LDP after receiving notice under § 6001.502, then the
remedy will be effective as soon as the SDO issues an order imposing this remedy. Otherwise, an LDP
will be effective only after conclusion of any proceedings to contest the imposition of the remedy under §
6001.513 and issuance of the SDO’s order.

§ 6001.509 How long may a limited denial of participation last?

An LDP may remain in effect initially up to 12 months. This period may be extended for up to an
additional 6 months if deemed appropriate to ensure program compliance if review of conduct during the
initial suspension period:

(a) fails to demonstrate full compliance with the terms of the LDP or any supplemental administrative
agreements; or

(b) shows other misconduct in any Commission program subject to this remedy or additional new causes
sufficient to support extension of the LDP period.

In addition, the SDO imposing the LDP may also initiate a suspension or debarment proceeding (after
consultation with applicable bureaus) if review of conduct during the initial or extended denial period
demonstrates conduct that may warrant a suspension or debarment.

§ 6001.513 How may I contest my limited denial of participation?

(a) Within 15 days after receiving a notice of an LDP, you may request a conference with both the SDO
who issued such notice as well as a representative from the Commission unit that conducted the
investigation resulting in the proposed denial. The conference shall be held within 15 days after the
Commission’s receipt of the request for a conference, unless you waive this time limit. You may also
request to resolve the matter without a conference by responding within 15 days stating your opposition
to the remedy and filing documents in opposition within 30 days after receiving the notice of the proposed
limited denial of participation. The SDO who issued the notice shall preside over the proceedings and
rule on the proposed remedy. If you request a conference, you may appear with a representative and may
present all relevant information and materials to the official or designee. Within 30 days after the
conference, or within 30 days after any agreed-upon extension of time for submission of additional
materials, the SDO or designee shall, in writing, advise you of the decision to affirm, modify, or reject the
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proposed LDP. At the conference, you may also seek alternative remedies such as an administrative
agreement, including a compliance plan, which the SDO would have authority to approve subject to
consultation with the bureaus involved and concurrence of the Office of General Counsel. If an LDP is
affirmed, the Order affirming the exclusion shall advise you of the opportunity to contest the SDO’s
determination by filing a request for reconsideration or an Application for Review with the Commission

(b) In ruling on the LDP, the SDO shall consider the factors listed in § 6001.505 as well as those in §
180.860 of this title.

§ 6001.515 Do Federal agencies coordinate limited denial of participation actions?

Federal agencies do not coordinate LDP actions. As stated in § 6001.501, an LDP is an FCC-specific
action and applies only to FCC activities.

§ 6001.517 How will an LDP affect services to current customers of an excluded service provider?

Before issuing an order requiring an LDP, the SDO shall take into account the effect of the LDP on
current customers of the excluded service provider and shall fashion any order in a manner designed to
minimize service disruptions, including the requirement that the excluded party provide such notifications
to its customers as the SDO may require to ensure a smooth transition of its customers to alternative
providers. The SDO shall be guided by the same requirements and considerations on transitions and
continuations set forth in § 6001.310 (relating to suspensions and debarments).

§ 6001.519 May the FCC impute the conduct of one person to another in a limited denial of
participation?

For purposes of determining an LDP, the Commission may impute conduct in the same manner as
provided under §180.630 of this title as adopted under § 6001.105.

§ 6001.521 What is the effect of a suspension or debarment on a limited denial of participation?

If you have contested a notice of an LDP pursuant to § 6001.513(b), and you subsequently receive,
pursuant to subpart A of this part, a notice of proposed debarment or suspension that is based on the same
transaction(s) or the same conduct as the limited denial of participation, as determined by the SDO, the
following rules shall apply:

(a) During the 30-day period after you receive a notice of proposed debarment or suspension, during
which you may elect to contest the debarment under § 180.815 of this title, or the suspension pursuant to
§ 180.720 of this title, all proceedings in the LDP, including discovery, are automatically stayed.

(b) If you do not contest the proposed debarment pursuant to § 180.815 of this title, or the suspension
pursuant to § 180.720 of this title, the final imposition of the debarment or suspension shall also constitute
a final decision with respect to the LDP, to the extent that the debarment or suspension is based on the
same transaction(s) or conduct as the LDP.

(c) If you contest the proposed debarment pursuant to § 180.815 of this title, or the suspension pursuant to
§ 180.720 of this title, then those parts of the LDP and the debarment or suspension based on the same
transaction(s) or conduct, as determined by the SDO, shall be immediately consolidated and the record
from the proceeding for the LDP shall be transferred to and incorporated into the suspension and
debarment proceeding.

§ 6001.523 What is the effect of a limited denial of participation on a suspension or a debarment?

The imposition of an LDP does not affect the right of the Commission to suspend or debar any person
under this part or part 180 of this title.

§ 6001.527 How is a limited denial of participation reported?
When an LDP has been made final, or the period for contesting this remedy pursuant to § 6001.513(a) has
expired without receipt of such a request, the SDO imposing the LDP shall notify the Enforcement
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Bureau and the relevant program administrator (USF Administrator, the TRS Fund Administrator, the
NDBEDP Administrator, the ACP Administrator, or ACP Outreach Grant Administrator) of the scope of
the limited denial of participation.

§ 6001.528 Are there any other changes to the Guidelines as adopted by the Commission?

Although, in this part, the Commission adopts the Guidelines in part 180, subparts A through I of this
title, as supplemented by this part, as Commission policies, procedures, and requirements for
nonprocurement debarment and suspension, it is adopting the version of the following regulations in
effect as of November 5, 2019 until [INSERT 90 DAYS AFTER FEDERAL PUBLICATION]: §§
180.630, 180.705, 180.730 of this title.

TITLE 47 — Telecommunication

Chapter 1 — Federal Communications Commission
Subchapter B — Common Carrier Services

PART 54 — Universal Service

2. The authority citation for part 54 continues to read as follows:

1609, and 1752, unless otherwise noted.

3. Add introductory text to § 54.8 to read as follows:
§ 54.8 Prohibition on participation; suspension and debarment.

Subject to case-by-case exceptions, this section shall apply to conduct occurring before [INSERT DATE
30 DAYS AFTER DATE OF FEDERAL REGISTER PUBLICATION] and where otherwise determined
to be appropriate by the Commission.

% sk sk ok ok

4. Delayed indefinitely, amend § 54.320 by revising paragraph (c) to read as follows:
§ 54.320 Compliance and recordkeeping for the high-cost program.

k ok sk ok sk

(c) Eligible telecommunications carriers authorized to receive high-cost support that fail to comply with
public interest obligations or any other terms and conditions may be subject to further action, including
the Commission’s existing enforcement procedures and penalties, reductions in support amounts,
potential revocation of ETC designation, and suspension or debarment pursuant to § 54.8 or 2 CFR parts
180 and 6100.

% sk sk ok ok

5. Delayed indefinitely, amend § 54.322 by revising the final sentence of paragraph (k)(2) to
read as follows:

§ 54.322 Public interest obligations and performance requirements, reporting requirements, and
non-compliance mechanisms for mobile legacy high-cost support recipients.

k %k sk ok ok

(2) * * * The carrier may also be subject to further action, including the Commission's existing
enforcement procedures and penalties, potential revocation of ETC designation, and suspension or
debarment pursuant to § 54.8 or 2 CFR parts 180 and 6100.

% sk sk ok ok
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6. Delayed indefinitely, amend § 54.1015 by revising the final sentence of paragraph (g) to read
as follows:

§ 54.1015 Public interest obligations and performance requirements for SG Fund support
recipients.

k ok sk ok sk

(g) * * * A support recipient that fails to comply with the public interest obligations or any other terms
and conditions associated with receiving 5G Fund support may be subject to action, including the
Commission's existing enforcement procedures and penalties, reductions in support amounts, revocation
of eligible telecommunications carrier designation, and suspension or debarment pursuant to § 54.8 or 2
CFR parts 180 and 6100.

7. Delayed indefinitely, amend § 54.1800 by revising paragraph (r)(4) to read as follows:
§ 54.1800 Definitions.
k ok sk ok sk
(r) % 3k %k

(4) Has not been removed or voluntarily withdrawn from the Affordable Connectivity Program pursuant
to § 54.1801(e) or 2 CFR parts 180 and 6100.

% sk ok ok ok

8. Delayed indefinitely, amend § 54.1801(e) by adding a new paragraph (5) to read as follows:
§ 54.1801. Participating providers.

L I

(e) Voluntary withdrawal or involuntary removal of participating providers from the Affordable
Connectivity Program —

* %%

(5) Applicability. The rules regarding suspension and removal in this paragraph shall apply to conduct
occurring before [EFFECTIVE DATE] and for which the SDO has granted an exception under 2 CFR
6001.120 or otherwise determined that application of 2 CFR parts 180 and 6100 would be impermissible.
Conduct occurring after [EFFECTIVE DATE] will be subject to the 2 CFR parts 180 and 6100 rules on
suspension, debarment, and limited denial of participation.

kosk ok ok ok
9. Delayed indefinitely, add a new § 54.1905 to read as follows:
§ 54.1905 Suspension and Debarment

The ACP Outreach Grant program is subject to the rules on suspension, debarment, and limited denial of
participation at 2 CFR parts 180 and 6100.

Part 64 - MISCELLANEOUS RULES RELATING TO COMMON CARRIERS

10. The authority citation for part 64 continues to read as follows:

251(e), 254(k), 255, 262, 276, 403(b)(2)(B), (¢), 616, 620, 716, 1401-1473, unless otherwise noted; Pub.
L. 115-141, Div. P, sec. 503, 132 Stat. 348, 1091; Pub. L. 117-338, 136 Stat. 6156.
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11. Delayed indefinitely, amend Section 64.604 by revising paragraph (f) to read as follows:
§ 64.604 Mandatory minimum standards.

k ok sk ok ook

(f) Other standards. The applicable requirements of § 9.14 of this chapter, 2 CFR 6001, §§ 64.611,
64.615, 64.621, 64.631, 64.632, 64.5105, 64.5107, 64.5108, 64.5109, and 64.5110 of this part are to be
considered mandatory minimum standards.

12. Delayed indefinitely, amend § 64.6207 by revising paragraph (c)(7), redesignating paragraph
(c)(8) as (¢)(9), and adding new paragraph (c)(8) to read as follows:

§ 64.6207 Certification to receive funding.

k ok sk ok ook

(C) k sk ok
(7) Familiarity with Covered Services;

(8) A statement providing the information listed in 2 CFR 180.335 of the OMB Guidelines to Agencies
on Governmentwide Debarment and Suspension (Nonprocurement); and

%k %k sk
kok ok ok ok
13. Delayed indefinitely, amend § 64.6215 by redesignating paragraphs (b) and (c) as paragraphs
(c) and (d) and by adding new paragraph (b) to read as follows:
§ 64.6215 Reporting Requirements.

k ok sk ok sk

(b) Every 12 months, for the period July 1 through June 30, a certified program shall provide a statement
updating the information listed in 2 CFR 180.335 of the OMB Guidelines to Agencies on
Governmentwide Debarment and Suspension (Nonprocurement) or certify that there are no changes to the
information since the most recent filing or update.

% sk sk ok ok
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APPENDIX B
Final Regulatory Flexibility Analysis

I. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),! the Federal
Communications Commission (Commission) incorporated an Initial Regulatory Flexibility Analysis
(IRFA) in the Modernizing Suspension and Debarment Rules Notice of Proposed Rulemaking (NPRM),
released in November 2019.> The Commission sought written public comment on the proposals in the
NPRM, including comment on the IFRA. The comments received are addressed below. This Final
Regulatory Flexibility Analysis (FRFA) conforms to the RFA and it (or summaries thereof) will be
published in the Federal Register.?

A. Need for, and Objectives of, the Rules

2. The Commission oversees a number of government-funded critical support programs that
provide assistance to low-income individuals, individuals with disabilities, schools and libraries, and
individuals in rural, underserved and unserved areas, and that help bridge the digital divide for these
groups and other Americans, such as the Universal Service Fund (USF) programs, the
Telecommunications Relay Service (TRS) program, and the National Deaf-Blind Equipment Distribution
Program (NDBEDP). The Commission has also previously administered the Affordable Connectivity
Program (ACP) and ACP Outreach Programs, which ended on June 1, 2024, due to exhaustion of
appropriated funds. As part of its oversight role, the Commission seeks to protect these programs from
waste, fraud, and abuse to ensure that government funds are efficiently used for their intended purposes.
The Commission’s rules only allow it to suspend and debar those against whom there had been a
conviction or civil judgment arising from or related to USF programs

3. The rules the Commission adopts in the Report and Order expand the Commission’s
arsenal of tools to root out bad actors by implementing the Office of Management and Budget Guidelines
on Government Debarment and Suspension (Nonprocurement) (Guidelines),* with modifications through
FCC-specific supplemental rules to allow the Commission to carry out its statutory obligations to ensure
that the support provided by the applicable FCC programs reach the intended beneficiaries.> The Order
applies the new suspension and debarment, and supplemental rules to transactions for the four USF
programs,® the TRS program,’ and the NDBEDP,?’ the Commission’s primary permanent

1'5U.S.C. §§ 601 et seq., as amended by the Small Business Regulatory Enforcement and Fairness Act (SBREFA),
Pub. L. No. 104-121, 110 Stat. 847 (1996).

2 Modernizing Suspension and Debarment Rules, GN Docket No. 19-309, Notice of Proposed Rulemaking, 34 FCC
Red 11348, 11349 Appx. B (2019) (NPRM).

35U.S.C. § 604.
42 CFR pt. 180.

3 See Office of Management and Budget, Guidance for Governmentwide Debarment and Suspension
(Nonprocurement), 71 Fed. Reg. 66431 (Nov. 15, 2006) (final guidance) and Office of Management and Budget,
Guidance for Governmentwide Debarment and Suspension (Nonprocurement) 70 Fed. Reg. 51863 (Aug. 31, 2005)
(interim guidance), codified at 2 CFR pt. 180.

® For purposes of the Report and Order, the term “USF Programs” includes the High Cost, Lifeline, E-Rate, and
Rural Health Care programs.

" For purposes of the Report and Order, the term “TRS program” means all forms of TRS described in Chapter 64,
subpt. F, of the Commission’s rules, including without limitation TTY-based relay service, speech-to-speech relay
service, captioned telephone service, Internet Protocol (IP) captioned telephone service, IP relay service, and video
relay service. See 47 CFR §§ 64.601 et seq. (Telecommunications Relay Services). TRS enables an individual who
is deaf, hard of hearing, deaf-blind, or who has a speech disability to communicate by wire or radio in a manner that
is functionally equivalent to the ability of a hearing person who does not have a speech disability to communicate
(continued....)
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nonprocurement programs, as well as to other programs (collectively Covered Programs).!® Other
Commission nonprocurement programs are exempt from these rules. Under the new suspension and
debarment and FCC-supplemental rules, the Commission will evaluate the wrongful or fraudulent
conduct of companies or individuals in other dealings with the government and take remedial action
before the issuance of a judgment or conviction.

B. Summary of Significant Issues Raised by Public Comments in Response to the IRFA

4, Comments regarding the impact of the rule on small entities were filed by The Joint
Association Commenters, SHLB-SECA, E-mpa, Funds For Learning, E-Rate Central, NCTA, and CTIA
and US Telecom. We summarize the comments here and respond to them in Section F below.

5. In the NPRM, the Commission proposed that when schools and libraries act through
consortia, suspension and debarment proceedings will be directed towards the specific entities or persons
responsible for bad conduct, rather than all consortium members.!! Comments from E-Rate Central
supports giving schools and libraries serviced by a single E-Rate provider similar treatment.'> Funds for

(Continued from previous page)
using voice communication services. See 47 U.S.C. § 225(a)(3). TRS is provided in a variety of ways. Currently,
interstate TRS calls and all Internet Protocol (IP) based TRS calls, both intrastate and interstate, are supported by the
TRS Fund. See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing
and Speech Disabilities, CG Docket No. 03-123, Declaratory Ruling, 22 FCC Red 379, 380-81, 390, paras. 3-6, 25
(2007).

8 47 CFR pt. 64, subpt. GG (National Deaf-Blind Equipment Distribution Program). The NDBEDP provides
equipment needed to make telecommunications, advanced communications, and the Internet accessible to low-
income individuals who are deaf-blind. Implementation of the Twenty-First Century Communications and Video
Accessibility Act of 2010, Section 105, Relay Services for Deaf-Blind Individuals, CG Docket No. 10-210, Report
and Order, 26 FCC Red 5640 (2011). The NDBEDP is supported by the TRS Fund, but for purposes of the Report
and Order, we refer to the TRS program and the NDBEDP separately because they are certified and operated
differently.

% Both the Affordable Connectivity Program (ACP) and the ACP Outreach Grant Program have lapsed as of June 1,
2024, due to an exhaustion of appropriated funds. The ACP was established by the Infrastructure Investment and
Jobs Act, Pub. L. No. 117-58, div. J, tit. IV, 135 Stat. 429, 1382 (2021); id. div. F, tit. V, 135 Stat. at 1238-46; and
the ACP Outreach Grant Program was established under section 605 60502(a)(3) of that Act, at 1230-41 (2021).
However, the Commission previously determined that both programs should be subject to suspension and debarment
rules under the Guidelines if or when adopted in order to more effectively protect the Commission’s programs from
waste, fraud and abuse. See In the Matter of Affordable Connectivity Program Emergency Broadband Benefit
Program, WC Docket Nos. 21-450, 20-445, FCC 22-2, 37 FCC Rcd at Para 237 (January 21, 2022); Affordable
Connectivity Program, WC Docket No. 21-450, Second Report and Order, FCC 22-64, at 24-25, para. 42 (Aug. 8,
2022). As noted in the Report and Order, this rationale continues to hold given that it can take time to investigate,
assess, and address misconduct and ensure compliance.

19 The Commission also applied these new rules to the ACP and ACP Outreach Grant Program. Both the ACP and
the ACP Outreach Grant Program have lapsed. The ACP was established by the Infrastructure Investment and Jobs
Act, Pub. L. No. 117-58, div. J, tit. IV, 135 Stat. 429, 1382 (2021); id. div. F, tit. V, 135 Stat. at 1238-46; and the
ACP Outreach Grant Program was established under section 605 60502(a)(3) of that Act, at 1230-41 (2021).
However, the Commission previously determined that both programs should be subject to suspension and debarment
rules under the Guidelines if or when adopted in order to more effectively protect the Commission’s programs from
waste, fraud and abuse. See In the Matter of Affordable Connectivity Program Emergency Broadband Benefit
Program, WC Docket Nos. 21-450, 20-445, FCC 22-2, 37 FCC Rcd at Para 237 (January 21, 2022); Affordable
Connectivity Program, WC Docket No. 21-450, Second Report and Order, FCC 22-64, at 24-25, para. 42 (Aug. 8,
2022). As noted in the Report and Order, this rationale continues to hold given that it can take time to investigate,
assess, and address misconduct and ensure compliance.

" NPRM, 34 FCC Rcd at 11362, para. 39.

12 E-Rate Central Comments at 6.
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Learning opposes the proposal to reject the application of a primary tier participant that does business
with a lower tier participant, such as an E-Rate consultant, who is convicted of fraud in another
program. '

6. NCTA, CTIA, and USTelecom contend that the Commission’s proposal to extend the
enhanced disclosure obligations to lower tier participants is not necessary to protect the public interest
and would impose burdensome investigation obligations on primary tier participants.'* These
commenters urge the Commission, in the event that it adopts these disclosures, to allow a safe harbor for
companies acting in good faith. '3

7. CTIA and USTelecom raise concern about the applicable contract valuation threshold
that would trigger a lower tier participant’s obligations and urge the Commission to raise the applicable
contract valuation threshold from $25,000 to at least $100,000 to account for the capital-intensive nature
of communications networks and inflation. '

8. Some commenters contend that the USF administrator, Universal Service Administrative
Company (USAC), has imposed de facto suspensions by slowed and/or delayed administrative
processing, failure to act, and withholding USF funding.!” Commenters also express concern specifically
with the impact of these de facto suspensions on small to medium sized service providers and ask the
Commission to address this issue in the context of this rulemaking. '

C. Response to Comments by the Chief Counsel for the Small Business Administration
Office of Advocacy
9. Pursuant to the Small Business Jobs Act of 2010, which amended the RFA, " the

Commission is required to respond to any comments filed by the Chief Counsel for the Small Business
Administration (SBA) Office of Advocacy, and also provide a detailed statement of any change made to
the proposed rules as a result of those comments.?’ The Chief Counsel did not file any comments in
response to the proposed rules in this proceeding.

D. Description and Estimate of the Number of Small Entities to Which the Rules Will
Apply
10. The RFA directs agencies to provide a description of, and where feasible, an estimate of
the number of small entities that may be affected by the adopted rules.?! The RFA generally defines the

term “small entity” as having the same meaning as the terms “small business,” “small organization,” and
“small governmental jurisdiction.”* In addition, the term “small business™ has the same meaning as the

13 Funds for Learning Reply at 4.

14 NCTA Comments at 8-9; CTIA and USTelecom Comments at 18.
I35 NCTA Comments at 9; CTIA and USTelecom Comments at 19.
16 CTIA and USTelecom Comments at 19-20.

17 See Joint Association Comments at 6-7; SHLB-SECA Comments at 8-9; E-mpa Reply at 8; Funds for Learning
Reply at 2-3 and E-Rate Central Comments at 2-5.

8 1d.

19 Small Business Jobs Act of 2010, Pub. L. No. 111-240, 124 Stat. 2504 (2010).
25U.S.C. § 604 (a)(3).

215U.S.C. § 604.

221d. § 601(6).
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term “small business concern” under the Small Business Act.?> A “small business concern” is one which:
(1) is independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any
additional criteria established by the SBA.?* The SBA establishes small business size standards that
agencies are required to use when promulgating regulations relating to small businesses; agencies may
establish alternative size standards for use in such programs, but must consult and obtain approval from
SBA before doing s0.%

11. Our actions, over time, may affect small entities that are not easily categorized at present.
We therefore describe three broad groups of small entities that could be directly affected by our actions.?
In general, a small business is an independent business having fewer than 500 employees.?” These types
of small businesses represent 99.9% of all businesses in the United States, which translates to 34.75
million businesses.?® Next, “small organizations” are not-for-profit enterprises that are independently
owned and operated and are not dominant in their field.” While we do not have data regarding the
number of non-profits that meet that criteria, over 99 percent of nonprofits have fewer than 500
employees.*® Finally, “small governmental jurisdictions” are defined as cities, counties, towns,
townships, villages, school districts, or special districts with populations of less than fifty thousand.?!
Based on the 2022 U.S. Census of Governments data, we estimate that at least 48,724 out of 90,835 local
government jurisdictions have a population of less than 50,000.%

12. The rules adopted in the Report and Order will apply to small entities in the industries
identified in the chart below by their six-digit North American Industry Classification System (NAICS)*
codes and corresponding SBA size standard.** Based on currently available U.S. Census data regarding
the estimated number of small firms in each identified industry, we conclude that the adopted rules will

2 Id. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business Act, 15
U.S.C. § 632). Pursuantto 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an agency,
after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public
comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register.”

2 15U.S.C. § 632.
2513 CFR § 121.903.
265 U.S.C. § 601(3)-(6).

27 See SBA, Office of Advocacy, Frequently Asked Questions About Small Business (July 23, 2024),
https://advocacy.sba.gov/wp-content/uploads/2024/12/Frequently-Asked-Questions-About-Small-Business 2024-

508.pdf.
B1d.

2 5U.S.C. § 601(4).

30 See SBA, Office of Advocacy, Small Business Facts, Spotlight on Nonprofits (July 2019),
https://advocacy.sba.gov/2019/07/25/small-business-facts-spotlight-on-nonprofits/.

315 U.S.C. § 601(5).

32 See U.S. Census Bureau, 2022 Census of Governments —Organization,
https://www.census.gov/data/tables/2022/econ/gus/2022-governments.html, tables 1-11.

33 The North American Industry Classification System (NAICS) is the standard used by Federal statistical agencies
in classifying business establishments for the purpose of collecting, analyzing, and publishing statistical data related
to the U.S. business economy. See www.census.gov/NAICS for further details regarding the NAICS codes
identified in this chart.

34 The size standards in this chart are set forth in 13 CFR § 121.201 by six digit NAICS code.
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impact a substantial number of small entities. Where available, we also provide additional information
regarding the number of potentially affected entities in the identified industries below.

Table 1. 2022 U.S. Census Bureau Data by NAICS Code

Regulated Industry
(Footnotes specify
otentially affected SBA Size . Total Small % Small
Entities within a NAICS Code Standard Total Firms** Firms>° Firms
regulated industry
where applicable)
Telephone Apparatus 1,250
Manufacturing 334210 employees 155 136 87.74%
Radio and Television
Broadcasting and
Wireless
Communications
Equip 1,250
Manufacturing®’ 334220 employees 155 136 87.74%
Other
Communications
Equipment
Manufacturing?® 334290 800 employees 310 294 94.84%
Wired
Telecommunications 1,500
Carriers® 517111 employees 3,403 3,027 88.95%
Wireless
Telecommunications
Carriers (except 1,500
Satellite)*° 517112 employees 1,184 1,081 91.30%
Telecommunications 1,500
Resellers*! 517121 employees 955 847 88.69%

35 U.S. Census Bureau, "Selected Sectors: Employment Size of Firms for the U.S.: 2022." Economic Census, ECN
Core Statistics Economic Census: Establishment and Firm Size Statistics for the U.S., Table
EC2200SIZEEMPFIRM, 2025, and “Selected Sectors: Sales, Value of Shipments, or Revenue Size of Firms for the
U.S.: 2022." Economic Census, ECN Core Statistics Economic Census: Establishment and Firm Size Statistics for
the U.S., Table EC2200SIZEREVFIRM, 2025.

3 Id.
37 Affected Entities in this industry include Vendors of Infrastructure Development—Network Buildout.
38 Affected Entities in this industry include Vendors of Infrastructure Development—Network Buildout.

3 Affected Entities in this industry include Competitive Access Providers, Incumbent Local Exchange Carriers

(Incumbent LECs), Interexchange Carriers (IXCs), Operator Service Providers (OSPs), and Wired Broadband
Internet Access Service Providers.

40 Affected Entities in this industry Paging Services, Wireless Broadband Internet Access Service Providers,
Wireless Telephony.

41 Affected Entities in this industry include Local Resellers, and Toll Resellers.
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Regulated Industry
(Footnotes specify
potentially affected
entities within a
regulated industry
where applicable)

NAICS Code

SBA Size
Standard

Total Firms>’

Total Small
Firms>°

% Small
Firms

Satellite
Telecommunications

517410

$44 million

332

195

58.73%

All Other
Telecommunications*?

517810

$40 million

1,673

1,007

60.19%

Libraries and Archives

519210

$21 million

2,030

1,891

93.15%

Administrative
Management and
General Management
Consulting Services

541611

$24.5 million

10,1761

69,836

68.63%

Marketing Consulting
Services

541613

$19 million

50,507

34,127

67.57%

Other Management
Consulting Services

541618

$19 million

10,446

6,383

61.10%

Schools

611110

$20 million

14,0884

14,087

99.99%

Offices of Physicians
Except Mental Health
Specialists

621111

$16 million

138,120

104,486

75.65%

Offices of Physicians -
Mental Health
Specialists

621112

$13.5 million

11,973

8,376

69.96%

Offices of Dentists

621210

$9 million

121,011

105,588

87.25%

Offices of
Chiropractors

621310

$9 million

38,673

30,425

78.67%

Offices of
Optometrists

621320

$9 million

18,582

16,425

88.39%

Offices of Mental
Health Practitioners
Except Physicians

621330

$9 million

39,395

30,210

76.68%

Offices of Physical
Occupational &
Speech Therapists &
Audiologists

621340

$12.5 million

31,682

25,139

79.35%

Offices of Podiatrists

621391

$9 million

6,546

5,737

87.64%

Offices of All Other
Miscellaneous Health
Practitioners

621399

$10 million

29,775

18,206

61.15%

42 Affected Entities in this industry include Internet Service Providers (Non-Broadband).

43 U.S. Census Bureau, Annual Survey of School System Finances Tables, 2023 Public Elementary-Secondary
Education Finance Data, https://www.census.gov/data/tables/2023/econ/school-finances/secondary-education-
finance.html, 2023 Tables, "Individual Unit Tables" (Excel Spreadsheet).
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Regulated Industry
(Footnotes specify
potentially affected
entities within a
regulated industry
where applicable)

NAICS Code

SBA Size
Standard

Total Firms>’

Total Small
Firms>°

% Small
Firms

Family Planning
Centers

621410

$19 million

1,671

1,238

74.09%

Outpatient Mental
Health and Substance
Abuse Centers

621420

$19 million

9,647

6,837

70.87%

HMO Medical Centers

621491

$44.5 million

56

25

44.64%

Kidney Dialysis
Centers

621492

$47 million

516

367

71.12%

Freestanding
Ambulatory Surgical
and Emergency
Centers

621493

$19 million

6,092

4,544

74.59%

All Other Outpatient
Care Centers

621498

$25.5 million

8,942

7,160

80.07%

Medical Laboratories

621511

$41.5 million

4,527

3,525

77.87%

Diagnostic Imaging
Centers

621512

$19 million

4,717

3,537

74.98%

Home Health Care
Services

621610

$19 million

27,774

20,724

74.62%

Ambulance Services

621910

$22.5 million

3,002

2,436

81.15%

Blood and Organ
Banks

621991

$40 million

371

258

69.54%

All Other
Miscellaneous
Ambulatory Health
Care Services

621999

$20.5 million

7,270

5,794

79.70%

General Medical and
Surgical Hospitals

622110

$47 million

2,280

501

21.97%

Psychiatric and
Substance Abuse
Hospitals

622210

$47 million

403

134

33.25%

Specialty Hospitals -
Except Psychiatric and
Substance Abuse

622310

$47 million

280

92

32.86%

Emergency and Other
Relief Services

624230

$41.5 million

714

514

71.99%
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Table 2. Telecommunications Service Provider Data

2024 Universal Service Monitoring
l;::‘?il;e'fﬂzct(;ﬂmunlcatlons Service SBA Size Standard

(1500 Employees)
(Data as of December 2023)

Total # FCC Small % Small

Affected Entity Form 499A Filers | Firms Entities
Incumbent Local Exchange Carriers 1,175 917 78.04
(Incumbent LECs)
Interexchange Carriers (IXCs) 113 95 84.07
Local Resellers 222 217 97.75
Operator Service Providers (OSPs) 22 22 100
Paging & Messaging 59 59 100.00
Toll Resellers 411 398 96.84
Telecommunications Resellers 633 615 97.16
Wired Telecommunications Carriers® 4,682 4,276 91.33
Wireless Telecommunications 585 498 85.13
Carriers (except Satellite)*°
Wireless Telephony*’ 326 247 75.77

4 Federal-State Joint Board on Universal Service, Universal Service Monitoring Report at 26, Table 1.12 (2024),
https://docs.fcc.gov/public/attachments/DOC-408848 A 1.pdf.

45 Local Resellers fall into another U.S. Census Bureau industry (Telecommunications Resellers) and therefore data
for these providers is not included in this industry.

46 Affected Entities in this industry include all reporting wireless carriers and service providers.

47 Affected Entities in this industry include Cellular/PCS/SMR - Specialized Mobile Radio Licensees and SMR

(Dispatch).

115


https://docs.fcc.gov/public/attachments/DOC-408848A1.pdf

Federal Communications Commission FCC-CIRC 2603-05

Table 3. E-Rate Funding Data

Receiving E-Rate Fundi
Affected Entity*® # Receiving -nate 4;1nd1ng
Commitments
Schools 101,522
Libraries 11.671
E. Description of Economic Impact and Projected Reporting, Recordkeeping and

Other Compliance Requirements for Small Entities

13. The RFA directs agencies to describe the economic impact of adopted rules on small
entities, as well as projected reporting, recordkeeping and other compliance requirements, including an
estimate of the classes of small entities which will be subject to the requirement and the type of
professional skills necessary for preparation of the report or record.>

14. The Report and Order adopts new rules consistent with the OMB Guidelines in 2 CFR
part 180 and supplemental FCC-specific rules to provide the Commission with additional tools to prevent
and respond to fraud, waste, and abuse of certain nonprocurement programs that it administers.
Specifically, the Commission adopts the new suspension and debarment rules for transactions involving
the Covered Programs. Pursuant to the new rules, small and other entities participating in these programs
will have new reporting, recordkeeping, and other compliance obligations. While, on the basis of the
record developed in response to the NPRM and given the amount of variation in terms of the level of
participation in FCC programs, the Commission cannot quantify the cost of compliance or determine
whether small entities will have to hire professionals to comply with the Report and Order, we have
adopted the OMB Guidelines (with some modification). These establish the framework for a
governmentwide suspension and debarment system for federal assistance, loans, benefits, and other
nonprocurement activities, and therefore small entities should largely be able to employ the compliance
mechanisms they already have in place to the extent they participate in other government programs.
Similar to the OMB Guidelines, the rules the Commission adopts in the Report and Order are designed to
protect the integrity of federal programs and the public interest at large by ensuring that the Commission
only does business with responsible persons.

15. The applicability of the rules adopted in the Report and Order to small entities depends
on whether the entity is classified as a primary tier or a lower tier participant in a transaction under the
covered Commission program. The Report and Order imposes certain new obligations on primary tier
participants, including: (1) requirements that program participants confirm that those with whom they do
business are not already excluded or disqualified from government activities (which can be accomplished
by checking the governmentwide System for Award Management Exclusions (SAM exclusion list) and
the Commission’s list of previously suspended or debarred entities), by a certification, or by addition of
terms to the applicable transaction and (2) communicating requirements to lower tier participants by

48 The Commission’s data for schools and libraries applies to eligible entities defined in 47 CFR § 54.501 that
participate in the E-Rate program which provides support to eligible schools and libraries to enable access to high-
speed internet access and telecommunications services at affordable rates, consistent with the objectives of universal
service.

4 In light of the eligibility requirements the Commission estimates the majority of the entities receiving E-Rate
funding are small entities under the applicable SBA size standards for schools and libraries.

505 U.S.C. § 604(a)(5).

116



Federal Communications Commission FCC-CIRC 2603-05

collecting certifications or including a transaction term or condition requiring compliance with subpart C
of the Guidelines.

16. Further, in accordance with the OMB Guidelines, small and other entities are required to
make advance disclosures prior to entering into covered transactions with Federal agencies and
participants in Federal programs. Mandatory disclosures for all participants include: (1) notification to
the Commission and its program agents of whether any of the participants’ principals have been either
convicted, indicted, or civilly charged by any government entity for certain offenses during the past three
years, (2) notification of whether the participants are excluded or disqualified from participating in
covered transactions, and (3) notification to the Commission if an entity is excluded by another agency.

17. Additional mandatory disclosures for lower tier participants include: (1) notifying the
higher tier participant with whom it is doing business the information described in 2 CFR § 180.335;5! (2)
notifying the higher tier participant of the same if participating in competitive bidding to provide services
to a higher tier participant at the time of the bid; (3) notifying the USF, TRS, NDBEDP, and ACP
Administrators of the same if participating in transactions related to those programs; (4) notifying the
FCC of the same, and (5) notifying the USF, TRS, NDBEDP, and ACP Administrators, the FCC, and the
higher tier participant if the lower tier participant learns of new information required under 2 CFR
§ 180.335. The Commission also adopts other program specific disclosure requirements that we discuss
below that are applicable to small entities and other participants in covered Commission programs.

18. Lifeline and ACP. Eligible telecommunications carriers (ETCs) who are primary tier
participants and their lower tier participants participating in the Lifeline program are required to file
annual disclosure statements, under penalty of perjury, reporting all required disclosures or certifying that
they have no reportable disclosures to make. Primary participants can file on behalf of lower tier
participants with which they have a direct relationship and are required to maintain documents
substantiating their required certification for the three full years preceding. They must provide the
Commission or USAC this documentation upon request. In light of the similarities between, and the
overlap of participants in the Lifeline program and the ACP, primary and lower tier participants in the
ACP have the same disclosure requirements as primary and lower tier participants in the Lifeline program
except that, for consistency with the Commission’s ACP rules, ACP primary tier participants must
maintain documentation that substantiates their required certification for the six full preceding calendar
years and provide such documentation to the Commission or USAC upon request.

19. The new certification requirements for small and other Lifeline or former ACP providers
require service providers to certify that they have implemented processes applicable to (i) their own
employees, and (ii) any employees (or independent contractors) working for their Lifeline or former ACP
marketing organizations, or their other contractors or subcontractors, that require any such organization,
as part of the onboarding process, obtain from their own employees (or from individuals they may hire as
independent contractors) disclosures of whether these employees (or individuals hired as independent
contractors) are suspended or debarred from participation in a federal program or have been required to
resign from such employment due to malfeasance within the past three years. The certification should
also confirm that (1) impacted companies will not hire individuals disclosing that they are suspended or
debarred or who have disclosed such resignations or terminations, and (2) consistent with the rules
adopted in the Report and Order, neither the service providers nor their contractors or subcontractors

312 CFR § 180.335 (requiring participants to disclose (a) whether they are presently excluded or disqualified, (b)
whether the participant or any principals for the transaction “[h]ave been convicted within the preceding three years
of any of the offenses listed in § 180.800(a) or had a civil judgment rendered against [them] for one of those
offenses within that time period”; (c) whether they “[a]re presently indicted for or otherwise criminally or civilly
charged by a governmental entity (Federal, State or local) with commission of any of the offenses listed in

§ 180.800(a);” or (d) whether they “[h]ave had one or more public transactions . . . terminated within the preceding
three years for cause or default.”).
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shall enter into business relationships with companies or individuals that are suspended or debarred,
individuals that have disclosed such an exclusion, or disclosed any resignation or employment
termination within the past three years caused by malfeasance.

20. USF Competitive Bidding Short Forms. At the short-form application stage of the USF
auction process, applicants are only required to disclose whether the applicant or any of its principals are
presently excluded or disqualified from any Federal government programs. Only applicants that become
winning bidders and proceed to the long-form stage of the auction process will be required to provide all
disclosures mandated by the OMB Guidelines adopted in the Report and Order.

21. TRS and NDBEDP. An entity seeking certification as a TRS provider or NDBEDP
provider must file the required disclosures as part of its application for certification and renewal thereof. >
TRS providers shall also update the required disclosures or certify that there are no changes to their
disclosures since the most recent disclosure filing or disclosure update, on an annual basis. For Internet-
based TRS providers this filing shall be included in the annual reports filed with the Commission
pursuant to section 64.606(g) of the Commission’s rules. TRS providers who are authorized by a state
must submit the required disclosures annually to the Commission, on or before March 1, in CG Docket
No. 03-123. TRS providers that are both certified by the Commission and authorized by a state to
provide intrastate TRS only need to include this filing in the annual report filed pursuant to section
64.606(g) of the Commission’s rules and do not need to make a separate filing by March 1. Additionally,
Internet-based TRS providers must update their disclosures within 60 days of any change by filing a
Notice of Substantive Change with the TRS Fund Administrator and the Commission. Disclosure
obligations for NDBEDP providers require each certified NDBEDP provider to file updates to their
disclosures with their required six-month program reports and to file a change in its disclosure as a
notification of substantive change, if the disclosure bears directly on the provider’s ability to meet the
qualification necessary for certification as a NDBEDP provider.

22. For all of the covered programs discussed in the Report and Order, any person suspended
or debarred by a Commission order is excluded from participation in any Commission program (not just
the program in which the bad actions occurred) and will be placed on the governmentwide System for
Award Management Exclusions list, triggering reciprocity barring that person from participating in other
government programs (including procurement transactions) unless the person was granted an exemption
by another agency.

F. Discussion of Steps Taken to Minimize the Significant Economic Impact on Small
Entities, and Significant Alternatives Considered

23. The RFA requires an agency to provide, “a description of the steps the agency has taken
to minimize the significant economic impact on small entities...including a statement of the factual,
policy, and legal reasons for selecting the alternative adopted in the final rule and why each one of the
other significant alternatives to the rule considered by the agency which affect the impact on small entities
was rejected.”

24, The record comments indicate overwhelming support of the FCC’s efforts to adopt
updated, more flexible suspension and debarment procedures based on the OMB Guidelines, and we
address here requests that the Commission modify or tailor its proposals to small entities as follows.

52 Primary tier participants for the TRS program are entities certified by the Commission as TRS providers and
entities authorized by each state to provide intrastate TRS under the state program which are compensated by the
TRS Fund for the provision of interstate TRS. The primary tier participants for the NDBEDP are those entities
certified by the Commission to participate in the NDBEDP and receive reimbursement for program activities from
the TRS Fund.

535 U.8.C. § 604(a)(6).
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25. As noted in section B above, in the NPRM, the Commission proposed that when schools
and libraries act through consortia, suspension and debarment proceedings will be directed towards the
specific entities or persons responsible for bad conduct, rather than all consortium members.>* Comments
from E-Rate Central support giving schools and libraries serviced by a single E-Rate provider similar
treatment.*® Funds for Learning opposes the proposal to reject the application of a primary tier participant
that does business with a lower tier participant, such as an E-Rate consultant, who is convicted of fraud in
another program.®

26. The Report and Order does not apply the approach the Commission adopted for consortia
to schools and libraries serviced by a single E-Rate consultant because the OMB Guidelines provide an
appropriate level of flexibility to prevent penalizing schools and libraries for the conduct of an E-Rate
consultant. The OMB Guidelines already allow for a case-by-case review in the event that an entity
serviced by a lower tier participant is excluded. Suspension and Debarment Officials (SDOs) are required
to determine an individual respondent’s responsibility and consider the facts and circumstances of each
case as well as the respondent’s arguments. The exception to an exclusion mechanism allowed by the
OMB Guidelines also provides sufficient flexibility to limit the impact a lower tier participant’s
misconduct with one school or library may have on existing transactions with a separate school or library.
The FCC supplemental rules for continuations and transitions also provide appropriate mechanisms for
limiting the impact on covered transactions while protecting the Commission against ongoing fraud,
waste, and abuse by bad actors. Any broader form of relief would undermine the purpose of the OMB
Guidelines and the Commission’s supplemental rules. Finally, unfavorable disclosures by lower tier
participants are unlikely to be outcome determinative, except in instances where the factual circumstances
require exclusion to protect the Commission’s programs.

27. Funds for Learning’s comments support allowing USF participants, particularly schools
and libraries, to continue receiving services from excluded entities for either the remainder of the USF-
supported contract, or until a different provider could be substituted.’” Under the FCC supplemental
rules, a program participant is permitted to continue with an excluded entity in transactions that were in
existence at the time the agency excluded the entity until a substitute provider is found. In the event a
substitute provider cannot be promptly identified, an exception to this rule may be required to allow for
limited continuation with the excluded provider for a reasonable transition period. The Report and Order
delegates authority to the SDO to review the need for exceptions on a case-by-case basis by evaluating
factors such as the availability of an alternate provider and the Commission’s goals of preventing waste,
fraud, and abuse.

28. As also noted in section B above, NCTA, CTIA, and USTelecom contend that the
Commission’s proposal to extend the enhanced disclosure obligations to lower tier participants is not
necessary to protect the public interest and would impose burdensome investigation obligations on
primary tier participants.® These commenters urge the Commission, in the event that it adopts these
disclosures, to allow a safe harbor for companies acting in good faith.*

209. The Commission disagrees and adopts the original proposal, extending the primary tier
disclosure requirements to lower tier participants. Requiring these participants to adhere to more

5% NPRM, 34 FCC Rcd at 11362, para. 39.

35 E-Rate Central Comments at 6.

56 Funds for Learning Reply at 4.

STId. at 5.

3 NCTA Comments at 8-9; CTIA and USTelecom Comments at 18.
% NCTA Comments at 9; CTIA and USTelecom Comments at 19.
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expansive disclosure requirements is essential to preventing the waste, fraud, and abuse of the
Commission’s programs. These disclosures will allow the Commission to better scrutinize transactions
and apply heightened safeguards where necessary while also avoiding transactions that undermine the
integrity of the Commission’s programs entirely. Additionally, under the OMB Guidelines and
supplemental FCC rules we adopt, the Commission has flexibility to evaluate the actions of a lower tier
participant along with mitigating factors. This flexibility allows the SDO to tailor (and potentially limit)
the degree of impact a lower tier participant’s behavior may have on a primary tier participant. This same
flexibility is why the Report and Order declines to adopt a safe harbor for good faith compliance. A safe
harbor would be inconsistent with the flexible approach and invite litigation concerning whether a certain
safe harbor should, or should not have, been triggered.

30. In addition, in response to CTIA and USTelecom’s concern about the applicable contract
valuation threshold that would trigger a lower tier participant’s obligation, the Commission declines to
adopt the request that it raise the applicable contract valuation threshold from $25,000 to at least $100,000
to account for the capital-intensive nature of communications networks and inflation.*® The Report and
Order maintains the $25,000 threshold which the OMB Guidelines includes in its definition of a “covered
transaction.”®! A higher threshold could interfere with governmentwide reciprocity for excluded entities,
and threats against the integrity of Commission programs weigh against increasing the threshold.
Although, as CTIA and USTelecom note, other agencies tasked with regulating capital-intensive
industries increased their thresholds, the Commission finds that the breadth and diversity of outlays made
through FCC covered programs, as well as the myriad threats to the integrity of these programs, weigh
against the Commission adjusting the threshold. The Commission notes that, in its experience, lower tier
participants such as marketing organizations can commit significant amounts of waste, fraud, and abuse.
Further, under the OMB Guidelines and FCC supplemental rules, the SDO may consider the actual or
potential harm or impact arising from the bad behavior, which can include the dollar-value of the affected
transaction, into account as a mitigating factor.

31. As noted in section B above, the Joint Association Commenters as well as others parties
contend that in the absence of rules the USF administrator, Universal Service Administrative Company
(USAC), has imposed de facto suspensions by slowed and/or delayed administrative processing, failure to
act, and withholding USF funding.®> Commenters express concern specifically with the impact of these
de facto suspensions on small to medium sized service providers.® In the Report and Order, the
Commission determines that these issues are outside of the scope of this rulemaking because the NPRM
did not propose or seek comments on USAC’s administration of USF programs. The Commission also
determines that this proceeding cannot serve as a vehicle to address these concerns and comments. The
Commission notes, however, that parties can raise these concerns in an appropriate open proceeding or
may propose changes to our rules through a petition for rulemaking.

G. Report to Congress

32. The Commission will send a copy of the Report and Order, including this Final
Regulatory Flexibility Analysis, in a report to Congress pursuant to the Congressional Review Act.%* In
addition, the Commission will send a copy of the Report and Order, including this Final Regulatory
Flexibility Analysis, to the Chief Counsel for the SBA Office of Advocacy and will publish a copy of the

% CTIA and USTelecom Comments at 19-20.
612 CFR § 180.220(b)(1).

62 See Joint Association Comments at 6-7; SHLB-SECA Comments at 8-9; E-mpa Reply at 8; Funds for Learning
Reply at 2-3; E-Rate Central Comments at 2-5.

63 1d.
645 1U.S.C. § 801(a)(1)(A).
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Report and Order, and this Final Regulatory Flexibility Analysis (or summaries thereof) in the Federal
Register.®

65 Id. § 604(b).
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APPENDIX C
Initial Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),! the Federal
Communications Commission (Commission) has prepared this Initial Regulatory Flexibility Analysis
(IRFA) of the policies and rules proposed in the Further Notice of Proposed Rulemaking (FNPRM)
assessing the possible significant economic impact on a substantial number of small entities. The
Commission requests written public comments on this IRFA. Comments must be identified as responses
to the IRFA and must be filed by the deadlines for comments specified on the first page of the FNPRM.
The Commission will send a copy of the FNPRM, including this IRFA, to the Chief Counsel for the Small
Business Administration (SBA) Office of Advocacy.? In addition, the FNPRM and IRFA (or summaries
thereof) will be published in the Federal Register.?

A. Need for, and Objectives of, the Proposed Rules

2. The rules we propose in the Further Notice seek to revise the Commission’s rules to
include a certification requirement to transactions for the four Universal Service Fund (USF) programs,*
the Telecommunication Relay Service (TRS) program,’® and the National Deaf-Blind Equipment
Distribution Program (NDBEDP),® which are the Commission’s primary permanent nonprocurement
programs, as well as to other programs (collectively Covered Programs)’ to reflect that persons
participating in those programs have read and agree to comply with the rules that the Commission
adopted in its Report and Order above. The proposed certification could increase the likelihood that

1'5U.S.C. §§ 601 et seq., as amended by the Small Business Regulatory Enforcement and Fairness Act (SBREFA),
Pub. L. No. 104-121, 110 Stat. 847 (1996).

21d. § 603(a).
3 1d.

4 For purposes of the FNPRM, the term “USF Programs” includes the High Cost, Lifeline, E-Rate, and Rural Health
Care programs.

3 For purposes of the FNPRM, the term “TRS program” means all forms of TRS described in chapter 64, subpt. F, of
the Commission’s rules, including without limitation TTY-based relay service, speech-to-speech relay service,
captioned telephone service, Internet Protocol (IP) captioned telephone service, IP relay service, and video relay
service. See 47 CFR §§ 64.601 et seq. (Telecommunications Relay Services). TRS enables an individual who is
deaf, hard of hearing, deaf-blind, or who has a speech disability to communicate by wire or radio in a manner that is
functionally equivalent to the ability of a hearing person who does not have a speech disability to communicate
using voice communication services. See 47 U.S.C. § 225(a)(3). TRS is provided in a variety of ways. Currently,
interstate TRS calls and all Internet Protocol (IP) based TRS calls, both intrastate and interstate, are supported by the
TRS Fund. See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing
and Speech Disabilities, CG Docket No. 03-123, Declaratory Ruling, 22 FCC Red 379, 380-81, 390, paras. 3-6, 25
(2007).

647 CFR pt. 64, subpt. GG (National Deaf-Blind Equipment Distribution Program). The NDBEDP provides
equipment needed to make telecommunications, advanced communications, and the Internet accessible to low-
income individuals who are deaf-blind. Implementation of the Twenty-First Century Communications and Video
Accessibility Act of 2010, Section 105, Relay Services for Deaf-Blind Individuals, CG Docket No. 10-210, Report
and Order, 26 FCC Red 5640 (2011). The NDBEDP is supported by the TRS Fund, but for purposes of the
FNPRM, we refer to the TRS program and the NDBEDP separately because they are certified and operated
differently.

7 The Commission also applied these new rules to the Affordable Connectivity Program (ACP) and ACP Outreach
Grant Program.
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those receiving financial assistance from FCC-administered programs will be responsible stewards of
these funds.

B. Legal Basis

3. The proposed action is authorized pursuant to sections 1, 2, 4, 218, 225, 254, 403, 616,
and 620 of the Communications Act of 1934, as amended, section 7402, Title VII of the American Rescue
Plan Act 2021, Pub. L. No. 117-2, 135 Stat. 4 (2021), and Section 904 of Division N, Title [X of the
Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, 134 Stat. 1182, as amended by section
60502 of Division F, Title V of the Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, 135 Stat.
429 (2021), 47 U.S.C. §§ 151, 152, 154, 218, 225, 254, 403, 616, and 620.

C. Description and Estimate of the Number of Small Entities to Which the Proposed
Rules Will Apply

4. The RFA directs agencies to provide a description of and, where feasible, an estimate of
the number of small entities that may be affected by the proposed rules, if adopted.® The RFA generally
defines the term “small entity” as having the same meaning as the terms “small business,” “small
organization,” and “small governmental jurisdiction.”® In addition, the term “small business” has the
same meaning as the term “small business concern” under the Small Business Act.!” A “small business
concern” is one which: (1) is independently owned and operated; (2) is not dominant in its field of
operation; and (3) satisfies any additional criteria established by the SBA.!! The SBA establishes small
business size standards that agencies are required to use when promulgating regulations relating to small
businesses; agencies may establish alternative size standards for use in such programs, but must consult
and obtain approval from SBA before doing so.'?

5. Our actions, over time, may affect small entities that are not easily categorized at present.
We therefore describe three broad groups of small entities that could be directly affected by our actions. '
In general, a small business is an independent business having fewer than 500 employees.'* These types
of small businesses represent 99.9% of all businesses in the United States, which translates to 34.75
million businesses.'® Next, “small organizations” are not-for-profit enterprises that are independently
owned and operated and not dominant their field.'® While we do not have data regarding the number of
non-profits that meet that criteria, over 99 percent of nonprofits have fewer than 500 employees. '’

55 U.8.C. § 603(b)(3).
9 1d. § 601(6).

197d. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business Act, 15
U.S.C. § 632). Pursuantto 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an agency,
after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public
comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register.”

1115 U.S.C. § 632.
12 13 CFR § 121.903.
135U.S.C. § 601(3)-(6).

14 See SBA, Office of Advocacy, Frequently Asked Questions About Small Business (July 23, 2024),
https://advocacy.sba.gov/wp-content/uploads/2024/12/Frequently-Asked-Questions-About-Small-Business_2024-
508.pdf.

5 1d.
165 U.8.C. § 601(4).

17 See SBA, Office of Advocacy, Small Business Facts, Spotlight on Nonprofits (July 2019),
https://advocacy.sba.gov/2019/07/25/small-business-facts-spotlight-on-nonprofits/.
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Finally, “small governmental jurisdictions” are defined as cities, counties, towns, townships, villages,
school districts, or special districts with populations of less than fifty thousand.'® Based on the 2022 U.S.
Census of Governments data, we estimate that at least 48,724 out of 90,835 local government
jurisdictions have a population of less than 50,000."

6. The rules proposed in the FNPRM will apply to small entities in the industries identified
in the chart below by their six-digit North American Industry Classification System (NAICS)?° codes and
corresponding SBA size standard.?! Based on currently available U.S. Census data regarding the
estimated number of small firms in each identified industry, we conclude that the proposed rules will
impact a substantial number of small entities. Where available, we also provide additional information
regarding the number of potentially affected entities in the industries identified below.

Table 1. 2022 U.S. Census Bureau Data by NAICS Code

Regulated Industry

(Footnotes specify

potentially affected SBA Size N Total Small % Small
NAICS Cod

entities within a ode Standard Total Firms Firms* Firms

regulated industry

where applicable)

Telephone Apparatus 1,250
Manufacturing 334210 employees 155 136 87.74%

Radio and Television
Broadcasting and
Wireless
Communications 1,250
Equip Manufacturing® | 334220 employees 155 136 87.74%

Other
Communications
Equipment
Manufacturing? 334290 800 employees 310 294 94.84%

185 U.S.C. § 601(5).

19 See U.S. Census Bureau, 2022 Census of Governments —Organization,
https://www.census.gov/data/tables/2022/econ/gus/2022-governments.html, tables 1-11.

20 The North American Industry Classification System (NAICS) is the standard used by Federal statistical agencies
in classifying business establishments for the purpose of collecting, analyzing, and publishing statistical data related
to the U.S. business economy. See www.census.gov/NAICS for further details regarding the NAICS codes
identified in this chart.

2! The size standards in this chart are set forth in 13 CFR § 121.201, by six digit North American Industrial
Classification System (NAICS) code.

22 U.S. Census Bureau, "Selected Sectors: Employment Size of Firms for the U.S.: 2022." Economic Census, ECN
Core Statistics Economic Census: Establishment and Firm Size Statistics for the U.S., Table
EC2200SIZEEMPFIRM, 2025, and “Selected Sectors: Sales, Value of Shipments, or Revenue Size of Firms for the
U.S.: 2022." Economic Census, ECN Core Statistics Economic Census: Establishment and Firm Size Statistics for
the U.S., Table EC2200SIZEREVFIRM, 2025.

BId.
24 Affected Entities in this industry include Vendors of Infrastructure Development—Network Buildout.

25 Affected Entities in this industry include Vendors of Infrastructure Development—Network Buildout.
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Regulated Industry

(Footnotes specify

pot.el.ltialloy a.ffected NAICS Code SBA Size Total Firms2 Tot-al Snzl;lll % .Small
entities within a Standard Firms Firms
regulated industry

where applicable)

Wired

Telecommunications 1,500

Carriers?® 517111 employees 3,403 3,027 88.95%
Wireless

Telecommunications

Carriers (except 1,500

Satellite)?’ 517112 employees 1,184 1,081 91.30%
Telecommunications 1,500

Resellers?® 517121 employees 955 847 88.69%
Satellite

Telecommunications 517410 $44 million 332 195 58.73%
All Other

Telecommunications® | 517810 $40 million 1,673 1,007 60.19%
Libraries and Archives | 519210 $21 million 2,030 1,891 93.15%
Administrative

Management and

General Management

Consulting Services 541611 $24.5 million 10,1761 69,836 68.63%
Marketing Consulting

Services 541613 $19 million 50,507 34,127 67.57%
Other Management

Consulting Services 541618 $19 million 10,446 6,383 61.10%
Schools 611110 $20 million 14,0883 14,087 99.99%
Offices of Physicians

Except Mental Health

Specialists 621111 $16 million 138,120 104,486 75.65%
Offices of Physicians -

Mental Health

Specialists 621112 $13.5 million 11,973 8,376 69.96%
Offices of Dentists 621210 $9 million 121,011 105,588 87.25%

26 Affected Entities in this industry include Competitive Access Providers, Incumbent Local Exchange Carriers
(Incumbent LECs), Interexchange Carriers (IXCs), Operator Service Providers (OSPs), and Wired Broadband
Internet Access Service Providers.

27 Affected Entities in this industry Paging Services, Wireless Broadband Internet Access Service Providers,

Wireless Telephony.

28 Affected Entities in this industry include Local Resellers, and Toll Resellers.

2 Affected Entities in this industry include Internet Service Providers (Non-Broadband).

30U.S. Census Bureau, Annual Survey of School System Finances Tables, 2023 Public Elementary-Secondary
Education Finance Data, https://www.census.gov/data/tables/2023/econ/school-finances/secondary-education-
finance.html, 2023 Tables, "Individual Unit Tables" (Excel Spreadsheet).
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Regulated Industry
(Footnotes specify
potentially affected
entities within a
regulated industry
where applicable)

NAICS Code

SBA Size
Standard

Total Firms?

2

Total Small
Firms??

% Small
Firms

Offices of
Chiropractors

621310

$9 million

38,673

30,425

78.67%

Offices of
Optometrists

621320

$9 million

18,582

16,425

88.39%

Offices of Mental
Health Practitioners
Except Physicians

621330

$9 million

39,395

30,210

76.68%

Offices of Physical
Occupational &
Speech Therapists &
Audiologists

621340

$12.5 million

31,682

25,139

79.35%

Offices of Podiatrists

621391

$9 million

6,546

5,737

87.64%

Offices of All Other
Miscellaneous Health
Practitioners

621399

$10 million

29,775

18,206

61.15%

Family Planning
Centers

621410

$19 million

1,671

1,238

74.09%

Outpatient Mental
Health and Substance
Abuse Centers

621420

$19 million

9,647

6,837

70.87%

HMO Medical Centers

621491

$44.5 million

56

25

44.64%

Kidney Dialysis
Centers

621492

$47 million

516

367

71.12%

Freestanding
Ambulatory Surgical
and Emergency
Centers

621493

$19 million

6,092

4,544

74.59%

All Other Outpatient
Care Centers

621498

$25.5 million

8,942

7,160

80.07%

Medical Laboratories

621511

$41.5 million

4,527

3,525

77.87%

Diagnostic Imaging
Centers

621512

$19 million

4,717

3,537

74.98%

Home Health Care
Services

621610

$19 million

27,774

20,724

74.62%

Ambulance Services

621910

$22.5 million

3,002

2,436

81.15%

Blood and Organ
Banks

621991

$40 million

371

258

69.54%

All Other
Miscellaneous
Ambulatory Health
Care Services

621999

$20.5 million

7,270

5,794

79.70%

General Medical and
Surgical Hospitals

622110

$47 million

2,280

501

21.97%
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Regulated Industry
(Footnotes specify
potentially affected
entities within a
regulated industry
where applicable)

NAICS Code

SBA Size
Standard

Total Firms?>

Total Small
Firms??

% Small
Firms

Psychiatric and
Substance Abuse
Hospitals

622210

$47 million

403

134

33.25%

Specialty Hospitals -
Except Psychiatric and
Substance Abuse

622310

$47 million

280

92

32.86%

Emergency and Other
Relief Services

624230

$41.5 million

714

514

71.99%

Table 2. Telecommunications Service Provider Data

2024 Universal Service Monitoring
l;:(]))‘(l)il;lte'll‘"(]a;(;ct(:?lmunlcatlons Service SBA Size Standard
(1500 Employees)

(Data as of December 2023)

Total # FCC Small % Small
Affected Entity Form 499A Filers | Firms Entities
Incumbent Local Exchange Carriers 1,175 917 78.04
(Incumbent LECs)
Interexchange Carriers (IXCs) 113 95 84.07
Local Resellers 222 217 97.75
Operator Service Providers (OSPs) 22 22 100
Paging & Messaging 59 59 100.00
Toll Resellers 411 398 96.84
Telecommunications Resellers 633 615 97.16
Wired Telecommunications Carriers>? 4,682 4,276 91.33
Wireless Telecommunications 585 498 85.13
Carriers (except Satellite)*

31 Federal-State Joint Board on Universal Service, Universal Service Monitoring Report at 26, Table 1.12 (2024),
https://docs.fcc.gov/public/attachments/DOC-408848 A 1.pdf.

32 Local Resellers fall into another U.S. Census Bureau industry (Telecommunications Resellers) and therefore data
for these providers is not included in this industry.

33 Affected Entities in this industry include all reporting wireless carriers and service providers.
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2024 Universal Service Monitoring
Report Telecommunications Service

Provider Data *! SBA Size Standard
rovider Lata (1500 Employees)
(Data as of December 2023)
Total # FCC Small % Small
Affected Entity Form 499A Filers | Firms Entities
Wireless Telephony>* 326 247 75.77

Table 3. E-Rate Funding Data

Receiving E-Rate Fundi
Affected Entity** # Receiving -nate szlndlng
Commitments
Schools 101,522
Libraries 11.671
D. Description of Economic Impact and Projected Reporting, Recordkeeping, and

Other Compliance Requirements for Small Entities

7. The RFA directs agencies to describe the economic impact of proposed rules on small
entities, as well as projected reporting, recordkeeping and other compliance requirements, including an
estimate of the classes of small entities which will be subject to the requirements and the type of
professional skills necessary for preparation of the report or record.?’

8. In the FNPRM, the Commission seeks comment on its proposal to establish further
protections to the suspension and debarment framework adopted by the Report and Order. We propose
that applicable program participants certify that they have read and complied with the rules adopted in the
Report and Order. To achieve this, we propose updating the existing information collection mechanisms
for affected programs. The Commission also seeks comment on additional safeguards, including
additional certifications, appointment of compliance officers in connection with any compliance plan, or
other steps that the Commission may take to enhance its ability to promote greater accountability and
policing among persons receiving financial assistance from Commission programs.

9. These proposals, if adopted, will help to streamline the implementation of the Guidelines
and supplemental rules, and will aid the Commission in meeting its long-standing objective of decreasing
the potential for waste, fraud, and abuse by prompting participants to both familiarize themselves, and
comply, with the adopted rules and provide additional tools to remedy noncompliance.

34 Affected Entities in this industry include Cellular/PCS/SMR - Specialized Mobile Radio Licensees and SMR
(Dispatch).

35 The Commission’s data for schools and libraries applies to eligible entities defined in 47 CFR § 54.501 that
participate in the E-Rate program which provides support to eligible schools and libraries to enable access to high-
speed internet access and telecommunications services at affordable rates, consistent with the objectives of universal
service.

36 In light of the eligibility requirements the Commission estimates the majority of the entities receiving E-Rate
funding are small entities under the applicable SBA size standards for schools and libraries.

375 U.S.C. § 603(b)(4).
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10. The Commission does not anticipate that the proposals set forth in the FNPRM will create
additional economic, recordkeeping or other compliance burdens on small entities seeking to comply with
the proposed rules, should they be adopted. We note that entities receiving FCC financial assistance are
already required to familiarize themselves with, and comply with, Commission rules governing
participation in such programs. As a result, the proposed rules should not create additional burdens to
small and other entities. While we do not anticipate that such entities will need to hire professionals to
comply with the proposals outlined herein, we request comments from small and other entities that are
specific to any potential burdens or costs small entities may incur in connection with these requirements,
as well as any benefits that may be achieved

E. Discussion of Significant Alternatives Considered That Minimize the Significant
Economic Impact on Small Entities

11. The RFA directs agencies to provide a description of any significant alternatives to the
proposed rules that would accomplish the stated objectives of applicable statutes, and minimize any
significant economic impact on small entities.?® The discussion is required to include alternatives such as:
“(1) the establishment of differing compliance or reporting requirements or timetables that take into
account the resources available to small entities; (2) the clarification, consolidation, or simplification of
compliance and reporting requirements under the rule for such small entities; (3) the use of performance
rather than design standards; and (4) an exemption from coverage of the rule, or any part thereof, for such
small entities.”*

12. In developing its proposal in the FNPRM, the Commission considered alternatives that
could minimize significant economic impact on small entities. As discussed above, we propose including
a new certification to our existing information collection methods for those entities participating in USF
programs. For example, we considered not adopting such a requirement; however, maintaining the status
quo would not meet our objectives of streamlining both Guidelines and supplemental rules
implementation, and would also not serve the public’s interest in decreasing the potential for waste, fraud,
and abuse. Moreover, other alternatives beyond the FNPRM’s proposal could prove to be more
economically burdensome to comply with for program participants, some of which are small entities. The
certification proposal in the FNPRM will both meet the Commission’s objectives while minimizing
administrative or other compliance costs to small entities.

13. To assist in the Commission’s evaluation of the economic impact on small entities, and to
better explore options and alternatives, the Commission seeks comments from small entities and other
interested parties on its proposal discussed in the FNPRM. We expect to more fully consider the
economic impact on small entities following our review of comments filed in response to the FNPRM in
reaching our final conclusions and promulgating rules in this proceeding.

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules
14. None.

3% 5U.S.C. § 603(c).
¥ 1d. § 603(c)(1)-(4).
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APPENDIX D
Direct Final Rule

For the reasons discussed in the preamble, the Federal Communications Commission amends Chapter
LX, Part 6001 of title 2 the Code of Federal Regulations as follows:

1. Delayed indefinitely, remove and reserve § 6001.528

§ 6001.528 Are there any other changes to the Guidelines as adopted by the Commission?

Although, in this part, the Commission adopts the Guidelines in subparts A through I of 2 CFR part 180,
as supplemented by this part, as Commission policies, procedures, and requirements for nonprocurement
debarment and suspension, it is adopting the version of the following regulations in effect as of November
5,2019 until [INSERT 90 DAYS AFTER FEDERAL PUBLICATION]: 2 CFR § 180.630, 180.705,
180.730.
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APPENDIX E
List of Commenters, Reply Commenters, and Ex Partes
Comments

Cellular South, Inc. and its wholly owned subsidiary, Cellular South Licenses, LLC (collectively, C
Spire)

CTIA — The Wireless Association and US Telecom
E-Rate Central
immixGroup, Inc.

INCOMPAS, NCTA — The Rural Broadband Association, and ACA Connects — America’s
Communications Association (collectively, Joint Association Commenters)

NCTA — The Internet & Television Association

Robert F. Meunier

Schools, Health & Libraries Broadband Coalition and State E-rate Coordinators’ Alliance (SHLB-SECA)
Wireless Internet Service Providers Association (WISPA)

Reply Comments

E-Rate Management Professionals Association (E-mpa)
Funds For Learning, LLC

Ex Parte Presentation

US Telecom — The Broadband Organization
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