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Federal Communications Commission
Washington, D.C. 20554

In the Matter of: )
) CS Docket No. 98-132
1998 Bimnial Regulatory Review -- )
Streamlining of Cable Television Services )
Part 76 Public File and Notice Recrinents )

ORDER ON RECONSIDERATION
AND
FURTHER NOTICE OF PROPOSED RULE MAKING

Adopted: May 8,2000 Releasd: May 18,2000

Comment Date: [21 ays ater Federal Register publication]
Reply Comment Date: [31 a@ys ater Federal Register publication]

By the Commission:
l. INTRODUCTION

1. The Commission, on its own motion, commences@hiter on Reconsideration and Further
Notice of Proposed Rule MakiftReconsideration and Further NPRMh connection with th&998 Biennial
Regulatory Review -- Streamlining of Cable Television Services Part 76 Public File and Notice Requirements,
Report and Orde("Order")l pursuant to Sections 1.411 and2ll of the Commissn's rule€ In theOrder,
the Commission revised and streamlined the public file and noticeawmuits set forth in the Comnims's
Part 76 cable televimn rules® TheOrder reduced the regulatory burden faced by cable operators with regard
to public file requirements by: (1) reorgainig the public file requements into three new subpart$Pairt 76;
(2) providing cable operators with an alternative to maintaining a paper public file; (3) eliminating outdated
public file requiremets; and (4) expading the definition of small cable systems for purposes of the public
inspection rules.

2. We have discovered that the "Notice of Proposed Rule Makin@®RNW') in this proceeding
inadvertently was not published in the Federal Register. Section 1.412 of the Commission's rules provides that
prior notice of proposed rulemaking is ordinarily given by publication oP&M in theFederal Registe‘}.

Section 1.412 (b)(5) of the Commission's rules creates an exception to the prior notieenaguor, among

114 FCC Rcd 4653 (1999). Theder has not yet been published in the Federal Register.
247 C.F.R. §81.411 and 1.421.

347 C.F.R.§876.1 - 76.1514 (1997).

“47 C.F.R.§1.412
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other things, rules involving Commission organization, procedure, or pr%tdticdflis praeeding, the NPRM
contained proposed changes in the Commission's public file and noticemesns which were predominately
procedural in nature and, thus, pursuant to Section 1.412(b)(5), did not require prior notice by publication in the
Federal Register Upon further review, the Commission has determined that one provision that was adopted in
the Order contains a substantive rule change and required prior notice. We therefore vacatmthat {hart

Order for which prior notice was required but not given, and hereby give notice of, andraesnton, our

intent to reinstate the vacated rule.

. DISCUSSION

3. TheOrder reorganized the Commission's public file, notice, recordkeeping, and reporting
requirements that pride consumers with information about the cable services ¢oeive and the rates they
pay.6 Those requirements were piausly found in various sections through®art 76 of the Commigm's
rules. The reorganization created three new subparts in Part 76 -- subparts T, U, V, which contain public notice
and file requirements. Subpart T contains notice requirements, subpantiaihs recordkeeping regeiments,
and subpart V contains reporting and filing regoients. Th®rder further created an alternative to paper
recordkeeping by permitting cable operators to maintain public information in a computer database, and
eliminated regulations whichese outdated, e.g., rate freezgulations. The Commission has determined that
those actions were purely procedural in nature and did not alterltbistive public file requaments with
which cable operators must comply. Thus, we clarify that such actions fall within the purview of the exception
to prior notice found in Section4il2(b)(5) of the Commismn's rules. Accordingly, those actions will become
effective thirty (30) days after publication in the Federal Register.

4. TheOrder further adopted an expansion of the definition of small cable systems for purposes
of the public inspection rules, which does alter tHesgantive public file requaments for a certain subset of
cable operators. Th@rderredesignated Section 76.38%of the Commision's rules as new rule 760Qa).

Prior to theOrder, Section 76.305(a) provided an exemption from certain recordkeeping requirements for cable
operators with fewer than 1000 subscribers and prescribed requrakesruirements for cable operators with
1000 or more subscribefsin theOrder, the Commission redesignates the rule, maintains the exemption, and
adds a limited exemption for cable operators W0 or more subscribers, but fewer than 5000 subscribers.
New Section 78.70Qa) piovides as follows:

876.1700 Records to be maintained locally by cable systepeoators.

(a) Recordkeeping requirements. The operator of every cable
television system having fewer thar®QQ subscribers is exempt from the
public inspection requaments contained in § 7601 (mlitical file);
876.1715 (sponsorship identifigat); §76.1702 (EEO records available for
public inspection); §76.1703 (cmmercial records for Hildren's
programming);876.1704 (proof-of-performance test data); and §876.1706
(signal leakage logs and repair records). The operator of every cable television
system havind 000 or more subscribers but fewer than 5000 subscribers
shall, upon request, provide the information required 8%6.1715
(sponsorship identification§76.1702 (EEO records available for public
inspection);876.1703 (conmercial records forhildren's programming);
876.1704 (proof-of-performance test data); and §76.1706 (signal leakage logs
and repair records) but shall maintain for public inspection a file containing

°47 C.F.R. 81.412(b)(5)
® See Order14 FCC Rcd 4653, Exhibit C - Final Rule Changes
"47 C.F.R. § 76.305(a).
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a copy of all records required to be kept by §76.17@litigal file). The
operator of every cable television system hadfg0 or more subscribers
shall maintain for public inspection a file containing a copy of all records
which are required to be kept by §76.170Dlijcal file); §76.1715
(sponsorship identification§76.1702 (EEO records available for public
inspection);876.1703 (conmercial records forhildren's programming);
876.1704 (proof-of-performance test data); and §76.1706 (signal leakage logs
and repair records).

5. The Commission finds that new rule IB0(a) creates a sstantive rule change for cable
operators with 1000 or more subscribers, but fewer than 5000 subscribers artinglgcdhe provision is
subject to the prior notice requirement contained in Section 1.412 of the Commission's rules. We therefore vacate
that portion of thérder promulgating Section 76700a), and seek coment on the amendment of Section
76.305(a) of the Commigm's rules as indicated in now vacated Sectioh7(8)a).

. INITIAL REGULATORY FLEXIBILITY ANALYSIS

6. As required by Sectid@@03 of the Rgulatory Flexibility Act (“RFA”),8 the Commission is
incorporating an Initial Regulatory Flexibility Analysis (“IRFA”) of the possible significant economic impact
on small entities by the policies and proposals in R@sonsideration and Further NPRMNritten public
comments are requested on this IRFA. Comments must be identified as responses to the IRFA and must be filed
by the deadlines for the submission afnteents in this proceng. The Commission will send a copy of this
Reconsideration and Further NPRlfcluding the IRFA, to the Chief Counsel for Advocacy of the Small
Business Administration in accordance with Section 603(a) of the’RAddition, theReconsideration and
Further NPRMwill be published in the Federal Regis%%r.

A. Need for, and Objectives of, the Proposed Rules.

7. The Commission adopteti998 Biennial Regulatory Review — Streamlining of Cable
Television Services Part 76 Public File and Notice Requirements, Report and Order (“Opdest)ant to
Section 11 of th&996 Telecommnications Act which requires the Commission to conduct a biennial review
of regulations that apply to operations and activities of any provider of telecommunications service and to repeal
or modify any regulation it determines to be no longer in the public inféretstthough Section 11 does not
specifically refer to cable operators, the Commission has determined that the first biennial review presented an
excellent opportunity for a thorough examination of all of the Commission’s regulations. The iRR& i
this proceeding was not published in the Federal RegisterR€b@nsideration and Further NPRds that,
with the exception of one provision, the rules adopted i®Dtigler are procedural in nature and subject to the
prior notice exemption contained in Section 1.412(b)(5) of the Commission'$uléss Reconsideration and
Further NPRMalso vacates that portion of tBeder which contains a substantive rule change for which prior
notice was required but not given and gives notice of, and se®ksert on, our intent to reinstate the vacated

8 See5 U.S.C. § 603. The RFAge5 U.S.C. § 60%t. seq has been amended by the Contract With America
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996 LA Title Il of the CWAAA is the Small
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

95 U.S.C. § 603(a).

4.

147 U.S.C. § 161; FCC News Release (Nov. 18, 1997).
1247 C.F.R. § 1.412(b)(5).
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rule.

B. Legal Basis.

8. The authority for the action proposed for this rulemaking is contained in Sectie(j¥ a{d
303(r) of the Commnications Act 0fl934, as amendéd.

C. Description and Estimate of the Number of Small Entities To Which the Proposed Rules
Will Apply.
9. The RFA directs agencies to provide a description of, and where feasible, an estimate of the

number of small entities that may be affected by the proposed rules, if ab‘loﬂﬂad.RFA defines the term

“small entity” as having the same meaning as the terms “small business,” “small organization,” and “small
business concern” under Section 3 of the Small Busines¥ Axsmall business concern is one which: Q) is
independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additional
criteria established by the Small Business Administrdfion.

10. The &onsideration and Further NPRddntains a proposal which applies to cable operators
with 1000 or more subscribers, but fewer than 5000 subscribers. The Comméssdeveloped, with SBA's
approval, its own definition of a small cable system operator for rate regulation purposes. Under the
Commission’s rules, a “small cable company” is one serving fewerd@®00 subscribers fanwide’

Based on our most recent inforioat, we estimate that there war439 cable operators that qualified as small
cable system operators at the end of 1@960nsequently, we estimate that fewer than 1439 small entity cable
system operators may be affected by the decisions and rules we propose.

D. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements.

11. TheReconsideration and Further NPRMII not increase the recordkeeping or information
collection requirements for any cable operator. In fact, the proposed revision will deertginegecordkeeping
requirements for cable operators with00 or more, but fewer than 5000 subscribers. The proposed rule
eliminates the requirement that cable operators W0 or more, but less than 5000 subscribers maintain
certain records in thepublic file. The proposed rule provides that those records need only be provided pursuant
to a specific request. Thus, the proposed rule revision will result in reductions in administeativiocoe by
cable operators in connection with reproducing and maintaining certain records in their public files.

E. Steps taken to Minimize Significant Economic Impact on Small Entities and Significant
Alternatives Considered.

12. The RFA requires an agency to describe any significant alternatives that it has

1347 U.S.C. 88 154 (i)-(j), 303(r).

15 U.S.C. § 603(b)(3).

155 U.S.C. § 601(3).

¥5y.5.C. §632.

1747 C.F.R. §76.901(e).

18 paul Kagan Associates, In€able TV InvestqrFeb. 26, 1996 (based upon figures fecBmber 301.995).
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considered in reaching its proposed approach, which may include the following four alternatives: (1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance
or reporting requirements under the rule for small entities; (3) the use of performance, rather than design,
standards; and (4) an exemption from coverage of the rule, or any part thereof, for small entities. We
considered and are proposing the establishment of reduced regulatory burdens on small entities with
regard to certain recordkeeping requients. In th&®econsideration and Further NPRMe seek
comment on the proposed rule revision which will ease the recordkeeping requirements for certain small
cable operators. We are aware of no alternatives to further reduce burdens on small entities consistent
with the important regulatory objectives served by the reporting requirements. All alternatives presented
in comments to thReconsideration and Further NPRMII be considered.

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules.
13. None.

V. PROCEDURAL MA TTERS
A. Paperwork Reduction Act Statement

14. The requirements proposed in tRisconsideration and Further NPRMwe been analyzed
with respect to the Paperwork Reduction Act of 1995 (the "1995 Act") and have been found to impose modified
information collection requaments. The Commigs, as part of its continuing effort to reduce paperwork
burdens, invites the general public and the Office of Mamegt and Bdget (OVB) to take this oppounity
to comment on the informatiomléection requiements contained ihis Reconsideration and Further NPRM
as required by the 1995 Act. Public and agenoyngents are due at the same time as other comments on this
Reconsideration and Further NPRIM®MB comments are due 60 days from the date of puidicaf the
Reconsideration and Further NPRM the Federal Register. Commentowd address(a) whether the
proposed collection of information is necessary for the proper performance of the functions of thest@ommis
including whether the information shall have practical utility; (b) the accuracy of the Commission’s burden
estimates; (c) ways to enhance the quality, utility, and clarity of the information collected; and (d) ways to
minimize the burden of the collection of information on the respondents, including the use of automated collection
techniques or other forms of information technology.

15. Written comments by the public on the proposed modified information collection requirements
are due at the same time as other comments oR&laisnsideration and Further NPRNMWritten comments
must be submitted by OMB on the proposed modified information collectiomeseaiits on or before 60 days
from date of publication of thieeconsideration and Further NPRMthe Federal Register. Comments on the
information collections contained herein should be submitted to Judy Foley, Federal Communications
Commission, Room 1804, 445 19 Street, S.W., Washington, D.@0554, or via the Internet to
jboley@fcc.gov For additional information on the information collection regmients, contact Judy Boley at
202-418-0214 or via the Internet at the above address.

B. Ex Parte Rules

16. This proceeding will be treated as a "permit-but-disclosetepding subject to the
"permit-but-disclose" requirements under Section 1.1206(b) of thel?ulzésparte presentations are permissible

1947 C.F.R. 1.1206(b), as revised.
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if disclosed in accordance with Commission rules, except during the Sunshine Agenda period when presentations,
ex parte or otherwise, are generally prohibited. Persons making oral ex parte presentations are reminded that a
memorandum summarizing a presentation must contain a summary of the substance of the presentation and not
merely a listing of the subjects discussed. More than a one or two sentence description of the views and
arguments presented is generally required. Additional rules pertaining to oral and written presentations are set
forth in Section 11.206(b).

C. Filing of Comments and Reply Comments

17. Pursuant to applicable procedures set forth in Sectidhd and 1.419 of the Commigs's
rules, 47 C.F.R. 881.415 and 1.419, interested parties mayHie@ats[21 days afer Federal Register
publication] and reply comment81 days afer Federal Register publication] We believe the comment
periods are reasonable given the fact that the proposed rule was published @itfetitkat was released last
year and the issue on which commenbisght is mrrow anchon-technical. Qoments may be filed irgy the
Commission's Electronic Comment Filing System ("ECFS") or by filing paper (?8p(ésmments filed through
the ECFS can be sent as an electronic file via the Internet to siitty:.fcc/e-file/ecfs.html>. Generallpnly
one copy of an electronic submission must be filed. If multiple docket or rulemaking numbers appear in the
caption of this proeeding, however, camenters must transmit one electic copy of the amments to each
docket or rulemaking number referenced in the caption. In completing the transmittal screen, commenters should
include their full name, postal service mailing address, and the applicable docket or rulemaking number. Parties
may also submit an electronicroment by Internet e-mail. To gatifg instructions for e-mail anments,
commenterstwould send an e-mail to ecfs@fcc.gov, and should include the following words in the body of the
message, "get form<your e-mail address>." A sample form and directions will be sent in reply.

18. Parties whohmose to file by paper must file an original and four copies of each filing. If
participants want each Commissioner to receive a personal copy of their commerggnalpbrs nine copies
must be filed. If more than one docket or rulemaking number appears in the caption of dbéelipgn
commenters must submit two additional copies for each additional docket or rulemaking number. All filings must
be sent to the Commission's Secretary, Magalie Roman Salas, Office of the Secretary, Federal Communications
Commission445 12th Street, S.W., Waisgton, D.C.20554. The Cable Services Bureau contact for this
proceeding i€arolyn Fleming at302) 418-7200, TTY (202) 418-7172, or at cfleg@fcc.gov.

19. Parties whohmose to file by paper should also submit themmr@nts on diskette. Parties
should submit diskettes t@arolyn Fleming, Cable Services Buredd5 12th Street S.W., Room 4-A802,
Washington, D.C. Z864. Such a submiss should be on a 3.5 inch diskette formatted in an IBM compatible
form using MS DOS 5.0 and WordPerfect 5.1 or compatible software. The diskette should be accompanied by
a cover letter and should be submitted in "read only" mode. The diskette should be clearly labeled with the party's
name, proceeding (including the lead docket number in this case, CS Docket N82)98¢pe of pleding
(comments or reply comments), date of submission, and the name of the electronic file on the diskette. The label
should also include the following phrase "Disk Copy - Not an Original." Each diskette should contain only one
party's pleadings, referable in a single electronic file. In additiommemters must send diskette copies to the
Commission's copy contractor, International Transcription Service, 2@&B1Street, N.W., Wasngton, D.C.
20036.

V. ORDERING CLAUSES

20. Accordingly, IT IS ORDERED that, pursuant to Sections Y(j) and 303(r) of the
Communications Act 01934, as amended, 47 U.S.C. 881p§jiand 303 (r), and Sedbn 76170Q@a), as

20 gseeElectronic Filing of Documents in Rulemaking Proceedi@sFed. Reg. 24,121 (1998).
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adopted by the Commission in th&98 Biennial Regulatory Review -- Streamlining of Cable Television
Services Part 76 Public File and Notice Requirements, Report and @&d¢ACATED.

21. IT IS FURTHER ORDERED that NOTICE IS HEREBY GIVEN of the proposed
amendment to Section B85(a) of the Commisan's rules, 47 C.F.R. § 705(a), andCOMMENT IS
SOUGHT regarding the proposed amendment.

22. IT IS FURTHER ORDERED that the Commission’s Consumer Information Bureau,
Reference Information Cent&HALL SEND a copy of thiReconsideration and Further NPRWcluding
the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business
Administration.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary



