Federal Communications Commission FCC 00-355

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )
Inquiry Concerning High-Speed GEN Docket No. 00-185
Access to the Internet Over
Cable and Other Facilities

N g N

NOTICE OF INQUIRY

Adopted: September 28, 2000 Released: September 28, 2000

Comment Date: 45 days after publication in the Federal Register
Reply Comment Date: 75 days after publication in the Federal Register

By the Commission:

l. INTRODUCTION

1. The convergence of technologies that allows the provision of high-speed services over
traditional cable television facilities, telecommunications lines, and other facilities raises several
fundamental questions concerning the Commission’s traditional approaches to such technologies.

In this proceeding, the @umission will explore issues surrounding high-spaeckss to the

Internet provided to subscribers over cable infrastructure, so-called “cable modem sérvices.”
Specifically, we seek to determine what regulatory treatment, if any, should be accorded to cable
modem service and the cable modem platform used in providing this service. We also seek
comment on the impact of our approach on other providers of high-speed services.

2. Underlying our inquiry here are several complementary goals. One of the
Commission’s objectives under the Communications Act of 1934, as amended (the Act), is to
promote widespread and rapid deployment of high-speed services, while at the same time to

! Several terms, such as cable broadband, cable modem service, and cable Internet, have been used to describe

high-speed services, most notably Internet services, using cable modem technologies. We refer in this Notice to
“cable modem service,” without intending to prejudge any of the classification questions presented herein, when
referring to the Internet services that are provided to end user subscribers using cable modem technologies.
Similarly, we use the term “cable modem platform” to single out the underlying facilities used to provide the cable
modem service. Cable modem technologies rely on the basic cable television network architecture but with
upgrades and enhancements to support high-speed selS@esnquiry Concerning the Deployment of Advanced
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and Possible Steps to
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act 6C1P86ket No. 98-

146, Second Report, FCC 00-290 (rel. Aug. 21, 2088r¢nd 706 Repdrt
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preserve and promote the “vibrant and competitive free market” that exists for the Ihtéfitlet.

these objectives in mind, we seek to create a legal and policy framework for cable modem service
and the cable modem platform that will foster competitive deployment of new technologies and
services by all entities, including cable operators and Internet service providers (ISPs) alike. We
seek to instill a measure of regulatory stability in the market to encourage investment in all types
of high-speed networks and innovation in high-speed services. It is particularly important to
develop a national legal and policy framework in light of recent federal court opinions that have
classified cable modem service in varying mannefgcordingly, we seek in this Notice of

Inquiry (NOI) to develop a full record to assess the legal issues and marketplace developments
surrounding cable modem service and access to the cable modem platform, to address whether to
establish a national policy with respect to the treatment of high-speed services, and to determine
how a national policy will advance the goals Congress set forth in s&ooand other

provisions of the Telecommunications Act of 1996 (1996 Act).

3. To the extent that the creation of competitive market conditions depends upon
competition between all providers of high-speed services, the Commission seeks to develop a
record that examines the full range of high-speed service providers, including providers that use
cable, wireline, wireless, satellite, broadcast, and unlicensed spétgaimologies. This
Commission has jurisdiction over all interstate communications services, including the high-speed
services offered by such providér$n exercising this jurisdiction, the Commission has sought to
reduce barriers to entry, encourage investment, and facilitate the deployment of high-speed
services.

4. The Commission has heretofore taken a “hands-off’ policy with respect to the high-
speed services provided by cable operators. This regulatory restraint has been premised, in part,
on the belief that “multiple methods of increasing bandwidth are or soon will be made available to
a broad range of customefs Ronetheless, this Commission has stated that it would revisit this

2 See47 U.S.C. § 230(b)(2); 47 U.S.C. § 157; Sec. 706, Pub. L. 104-104, Title VII, Feb. 8, 1996, 110 Stat. 153,
reproduced in the notes under 47 U.S.C. §157.

¥ Compare AT&T Corp. v. City of Portland16 F.3d 871, 877 (9th Cir. 200@ity of Portland (holding that
cable modem service comprises both a “telecommunications service” and an “information seviic&jf

Power Co. v. FCC208 F.3d 1263, 1275-78 (11th Cir. 2000) (holding that Internet service is neither a cable
service nor a telecommunications servaeyl MediaOne Group, Inc. v. County of Henrj@&¥ F.Supp.2d 712, 714
(E.D. Va. 2000)appeal pending4th Cir. No. 00-1680 (concluding that cable modem service is a cable service).

*  See47 C.F.R. § 15.30&t seq. 47 C.F.R. § 15.40&t seq See also Second 706 Repatrff] 55.

> See47 U.S.C. § 151 (interstate and foreign communications by wire or radio); 47 U.S.Ce6se2(i(cable
communications providers); 47 U.S.C. § 2ileq (common carriers); 47 U.S.C. § 332 (wireless
telecommunications providers).

®  Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a

Reasonable and Timely Fashion and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996C Docket No. 98-146, Report, 14 FCC Rcd 2398, 2448 at 101 (F989) (

706 Repont To fulfill its mandate under section 706 of the 1996 Act, the Commission indicated that it would
“continue to monitor closely the deployment of broadband to all Americddsédt § 98.
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policy “if competition fails to grow as expected” in the provision of high-speed sefvidéss.

therefore ask several questions in this proceeding to ascertain whether our hands-off policy for
high-speed services provided by cable operators remains the correct approach and how the
Commission might introduce a national policy framework for regulating high-speed services. In
light of factors such as the differing treatment accorded different providers and services under the
Act itself, however, we note that this national framework may or may not impose the same
regulatory obligations on all providers.

Il. BACKGROUND

5. Cable modem technology is among several different means by which consumers may
obtain high-speed access to the Internet. Before inquiring into the appropriate legal classification
of cable modem service and/or the cable modem platform, as well as alternative policy approaches
to achieving vibrant competition and improving consumer access to high-speed services, we
describe briefly the development of high-speed services and the Commission’s treatment of such
services to date. We also describe how federal courts have analyzed the regulatory status of cable
modem service.

A. Evolution Of High-Speed Services

6. Most residential and small business consumers currently receive Internet service from
ISPs via traditional “dial-up” telephone services provided by local exchange carriers (LECs) over
copper telephone lines. Customers purchase telephone services from LECs at standard tariffed
prices and use such services to gain access to ISPs, and, through them, the Internet. This “last
mile” transmission capability is available independently of the choice of ISP. In these dial-up
arrangements, customers use modems with their computers that are connected to their telephone
lines. Increasingly, customers are using the local telephone network to obtain high-speed access
to the Internet through xDSL technologies provided by incumbent and competitive’ LBECs.
fact, in our recenBecond 706 Reponve found significant growth in advanced services provided
to residential and small business customers by LECs between 1998 arid 1999.

7. Inrecent years, industry investment in infrastructure to support high-speed services
has increased dramatically, driven in part by the rapidly rising demand for such sér8egsice
providers are deploying a variety of networks that rely on different network architectures and
transmission paths, including copper wire, cable, terrestrial wireless radio spectrum, satellite radio
spectrum, or a combination of these and other media, to provide high-speed services. In the

" Applications for Consent to the Transfer of Control of Licenses and Section 214 Authorizations from

MediaOne Group, Inc., Transferor, to AT&T Corp., Transfe@® Docket No. 99-251, Memorandum Opinion
and Order, FCC 00-202, at § 121 (rel. June 6, 209D%.(/MediaOne Order

8  While there are multiple variations of xDSL, the most common form of xDSL used by residential customers is

asymmetric DSL or ADSL.SeeSecond 706 Repoat 1 36.
° Seeidat 1 72.

10 1d. at 77 185-202.
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coming years, analysts predict rapid growth in subscribership of high-speed services provided
using each of these technologies.

8. In particular, a number of cable television operators, both incumbents and new
entrants, have started offering access to the Internet over their cablé glaese services
provide access with much higher transmission speeds than traditional dial-up services and are
offered primarily to residential customers over the cable systems’ shared media hybrid fiber
coaxial networks? The coaxial cable transmits signals to the cable modem, which, in turn, is
connected to the computer. For the return path, some cable modem services require the
customers’ computers to send signals upstream over traditional dial-up telephone connections.
With more advanced cable modem networks, both directions of traffic are transmitted via the
coaxial cable, which permits the connection to be open at all times and offer higher transmission
speeds.

9. In general, ISPs receive communications from their customers’ computers and route
the communications to other computers connected either to their networks or other networks.
Some ISPs often combine their services with proprietary or non-proprietary cénkemther
words, they often compete as content providers as well as ISPs. Those ISPs that combine content
with Internet service are sometimes referred to as online service providers {O8R&Yica
Online (AOL), Microsoft Network, and Prodigy Communications Corporation all provide content
as OSPs; AOL is the largest OSP in the United States.

10. Cable operators offering high-speed access to the Internet often provide the
underlying transmission, the Internet service, and proprietary content, much like that offered by
AOL and other OSPs. For example, AT&T’s Excite@Home affiliate, the largest cable ISP in the
United States, provides cable modem services over both AT&T networks and cable networks

11 Id

2" The incumbent cable operators and new entrants that offer this service can be part of either small, independent

companies or large, nationwide companies (sometimes called Multiple System Opernst8@syr Some local
communities, for example, have built cable systems to compete with the incumbent, and these municipal systems
increasingly offer high-speed Internet servicBee Second 706 Repatt{ 140. Open Video System (OVS)

operators similarly could offer Internet services over cable plaee47 U.S.C. § 571(a)(3)-(4).

13 see Second 706 Repatt{ 29:Applications for Consent to the Transfer of Control of Licenses and Section

214 Authorizations from Tele-Communications, Inc., Transferor, to AT&T Corp., TransiSdaocket No. 98-
178, Memorandum Opinion and Order, 14 FCC Rcd 3160, 3194 1 71 (29R®)/TCl Orde).

14 seeBarbara Esbininternet Over Cable: Defining the Future inries of the PastOPP Working Paper Series

No. 30, 1998) at 17-18By “proprietary content” we mean content that an online service provider offers on its
network exclusively to its own customers.

> Although we identify OSPs here and in other parts of the NOI where the questiis peecifically to ISPs

that provide content, our general use of the term “ISP” in this NOI is meant to include OSPs as well.

8 seePatricia FuscoTop 12 ISPs by Subscrihérttp://mww.ISP-planet.com/research/ISF 1000.html (viewed

Aug. 21, 2000); httpwww.jetcafe.org/~npc/istarge.html (viewed Aug. 21, 2000).



Federal Communications Commission FCC 00-355

owned by other cable system operators. In a typical arrangement, Excite@Home is the exclusive
provider of Internet service, along with certain proprietary content, to the cable system, whether
or not owned by AT&T. Excite@Home operates the servers, routers and other Internet support
services and manages the use of the cable network for data delivery services. Subscribers are
provided with browsing and e-mail functionalities similar in nature to those offered by other ISPs,
allowing the subscriber to send and receive e-mail and to reach content on the World Wide Web.

B. The Commission’s Approach To High-Speed Services

11. The Commission has shown regulatory restraint with respect to emerging services in a
number of contexts. In ti@omputer Inquiriesfor example, the Commission refrained from
regulating data processing services, relying in part on the fact that the market for such services,
while still nascent, was functioning in a competitive manheks another recent example of
restraint, the Commission in théNE Remand Ordedleclined to unbundle packet switching and
DSLAM functionality used to provide advanced telecommunications services in the incumbent
LEC’s network, except in limited circumstances.

12. Beginning with our review of the AT&T/TCI merger in 1999, numerous parties have
argued that the Commission should require cable operators to provide unaffiliated ISPs with
access to cable networks on nondisivatory terms and conditiois.In theAT&T/TCI Ordet
the Commission declined to condition the transfer on an open access requirement based on the
Applicants’ representation that subscribers could continue to bypass Excite@Home’s proprietary
content and reach any content available on the World Wide*Wehits review of the
AT&T/MediaOne merger, the Commission again declined to impose an open access condition,
based on three primary considerations: (1) the increasingly rapid deployment of alternative high-
speed Internet platforms, especially XDSL; (2) a commitment by AT&T/MediaOne to negotiate
non-exclusive contracts with unaffiliated ISPs when the Applicants’ exclusive arrangements with
affiliated ISPs (Excite@Home for AT&T, Road Runner for MediaOne) expig®@? and 2001,
respectively; and (3) a consent decree between the Department of Justice and AT&T/MediaOne
requiring the merged firm to divest its ownership in Road Runner no later than December 31,

17 SeeAT&T/MediaOne Ordeat§ 107:AT&T/TCI Order 14 FCC Rcd at 3196  72.

8 The Commission explicitly considered data processing services provided via LECs and other traditional

telecommunications carriers as early as 1966, when th€braputer Inquirywas launched SeeRegulatory and
Policy Problems Presented by the Interdependence of Computer and Communication Services and Facilities
Docket No. 16979Notice of Inquiry, 7 FCC2d 11 (1966 ¢mputer J; Amendment of Section 64.702 of the
Commission’s Rules and Regulations (Second Computer IngDogket No. 20828, Final Decision, 77 FCC2d
384 (1980) Computer 1); Amendment of Section 64.702 of the Commission’s Rules and Regulations (Third
Computer Inquiry) CC Docket No. 85-229, Report and Order, 104 FCC2d 958 (1@8&)futer 11).

¥ See UNE Remand Ordet { 306; 47 C.F.R. § 51.319(c)(3).
%0 sSee AT&T/TCI Orderl4 FCC Red at 3197-98 { 787&T/MediaOne Ordeat 11 114-15.

2 AT&T/TCI Ordet 14 FCC Rcd at 3207 1 96.
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2001% Certain parties have petitioned the Commission to reconsider its decision regarding open
access in thAT&T/MediaOne Orderand the Commission has not yet acted on this petition.

This Commission has also considered the question of open access to a cable company’s cable
modem platform in the context of its Section 706 Reports to Congress. We saw no reason at the
time of theFirst 706 Reporto require open access to cable modem platforms but stated that

“[w]e will, however, continue to monitor broadband deployment closely to see whether there are
developments that could affect our goal of encouraging deployment of broadband capabilities
pursuant to the requirements of section 706.”

13. While the Commission has pursued open access through regulatory restraint, some
local governments have sought to achieve open access through regulation. These local efforts
have resulted in recent federal court cases that have considered the regulatory status of cable
modem service under the Act. In the context of license transfers involving AT&T’s cable
systems, a number of local franchising authorities (LFAS) enacted ordinances conditioning the
license transfer on nondiscriminat@gcess to the cable modem platform for uliz#d ISPS”

In AT&T Corp. v. City of Portlandthe United States Court of Appeals for the Ninth Circuit
confirmed this Commission’s role in establishing a national broadband policy. The Ninth Circuit
also ruled that insofar as Excite@Home provides subscribers with Internet transmission over
AT&T’s cable network, it was providing a “telecommunications service,” and insofar as
Excite@Home offers subscribers services traditionally offered by ISPs, the court held that it
provides an “information servicé®” The court declined to say whether the Commission should
subject the “telecommunications service” provider to the full range of telecommunications
common carrier regulations under Title 1l, observing that the Commission has broad authority to
forbear from enforcing those regulatidhsReaching a contrary conclusion, the United States
District Court for the Eastern District of Virginia has ruled that Excite@Home’s cable modem

2 AT&T/MediaOne Ordent 11 116-23 See alsd\pplications of America Online, Inc. and Time Warner Inc.

for Transfers of Control, CS Docket No. 00-30 (filed February 11, 2000; amended March 21, 2000). We note that
the Commission rejected a request from an ISP, Internet Ventures, Inc., asking the Commission to rule that the ISP
had a right under section 612 of the Act to “leasambss” to cable facilitiesSee Internet Ventures, Inc., Internet
On-Ramp, Inc., Petition for Declaratory Ruling that Internet Service Providers are Entitled to Leased Access to
Cable Facilities Under Section 612 of the CommunicationsFlg No. CSR-5407-L, Memorandum Opinion and

Order (rel. Feb. 18, 2000).

% see In the Matter of Applications for Consent to the Transfer of Control of Licenses and Section

Authorizations from MediaOne Group, Inc., Transferor, to AT&T Corp., Transf@®docket No. 99-251,
Petition for Reconsideration of Consumers Union, Consumer Federation of America and bteddis Project
(filed July 5, 2000).

% First 706 Report14 FCC Rcd at 2449 { 101.

% By “unaffiliated ISP,” we mean an ISP in which the cable operator does not have an ownership or controlling
interest, and which is not the exclusive provider of Internet services for the subscribers of that cable operator.

% City of Portland,216 F.3d at 878. We note that the court reached this conclusion without specifically
construing the language of the statutory definitions at issue.

2" City of Portland 216 F.3d at 879 (citing 47 U.S.C. § 160(a)).
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service fits the statutory definition of a “cable serviceFinally, the United States Court of
Appeals for the Eleventh Circuit has held that “Internet service does not meet the definition of
either a cable service or a telecommunications ser¥ice.”

[l DISCUSSION

14. In ascertaining the appropriate legal and policy environment for cable modem service
and the cable modem platform, we seek to develop a factual record regarding the services
provided by cable operators and the type of access sought bjfaledffSPs. We also seek
input on the extent to which such access is necessary to benefit consumers or otherwise achieve
policy goals that Congress or the Commission may identify, such as the goals of promoting
competition, deregulation, innovation, and the deployment of high-speed services. Specifically,
we seek comment on several approaches to classifying cable modem service and/or the cable
modem platform and the implications of classifying the service and/or platform under each
category. Next, we seek comment on various issues related to open access, including definitional
issues and how market-based and regulatory approaches potentially affect the availability of high-
speed services. Finally, we seek comment on whether the Commission should pursue any further
course of action, such as exercising its rulemaking or forbearance authority.

A. The Classification of Cable Modem Service And/Or The Cable Modem
Platform

15. We seek comment on the variety of legal or policy frameworks that might apply to
cable modem service and the cable modem platform. Indeed, there may be a number of regulatory
approaches possible, from treating cable modem service and/or the cable modem platform as a
cable service subject to Title VI; as a telecommunications service under Title II; as an information
service subject to Title I; or some entirely different or hybrid service subject to multiple provisions
of the Act. We also seek comment on the implications, if any, of adopting a particular framework
for classifying cable modem service and/or the cable modem platform as it relates to our
regulation of other high-speed service providers, including those that use xDSL, wireless, satellite,
broadcast and unlicensed spectrum technologies.

16. More specifically, with respect to applying Title VI, we invite comment on whether
cable modem service and/or the cable modem platform is a cable service. “Cable service” is
defined under the Act as “(A) the one-way transmission to subscribers of (i) video programming,
or (i) other programming service, and (B) subscriber interaction, if any, which is required for the
selectionor useof such video programming or other programming servitd.he terms “or use”

% Henricg 97 F.Supp.2d at 715.
#  Gulf Power,208 F.3d at 1278Gulf Powerdid not deal with an open access ordinance, but with the question
of the rates utility companies may charge for the use of their poles and ducts under 47 U.S.C. § 224.

30 47 U.S.C. § 522(6) (emphasis added).
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were added to the definition in the 1996 ActDoes the legislative history indicate that Congress
intended by this change to include cable modem service and/or the cable modem platform in the
definition of “cable service”? Specifically, we seek comment on whether the addition of the

words “or use” expanded the category of services such that cable modem service and/or the cable
modem platform fits within the definition. Notwithstanding the 1996 amendment, a service that is
not “video programming” cannot be a “cable seeViunless it qualifies as “other progmaing

service.*” Does cable modem service and/or the cable modem platform constitute “other
programming seree” as defined in the Act?

17. We also invite comment on the implications of classifying cable modem service and/or
the cable modem platform as a cable service. Would classification as a cable service affect the
Commission’s ability to establish a uniform national policy with respect to high-speed services?
For example, section 622 of the Act gives localities the authority to charge a franchise fee of no
more than five percent of the cable operator's gross revénttesy would this requirement
apply were the Commission to consider cable modem service and/or the cable modem platform a
“cable service™? f@ilarly, local franchising authorities have the power to establish requirements
for facilities and equipment, and to establish and enforce customer service requirements. Cable
operators also are subject to various requirements relating to subscriber privacy. We ask for
comment on how these and any other pertinent regulatory provisions might apply if cable modem
service and/or the cable modem platform were considered a “cable service.”

18. In addition, we seek comment on whether cable modem service and/or the cable
modem platform is a telecommunications service subject to TitleUnder the Act,
“telecommunications® is a necessary component of a “telecommunications service.” Is there a
component of cable modem service or the cable modem platform that represents pure

3 The 1984 Cable Act defined “cable service” as “(A) the one-way transmission to subscribers of (i) video

programming, or (ii) other programming service, and (B) subscriber interaction, if any, which is required for the
selection of such video programming or other programming service.” Cable Communications Policy Act of 1984,
Pub. L. No. 98-549, 98 Stat. 2779 (1984 Cable Act). We note that, in amending the definition of cable service in
1996, Congress stated that it did not intend to eliminate the longstanding regulatory distinction between
telecommunications service and cable servigeeConference Report at 169 (“This amendment is not intended to
affect Federal or State regulation of telecommunications service offered through cable facilities, or to cause dial-up
access to information services over telephone lines to be classified as a cable service.”).

% The definition of “other programming service” requires that it be “information that a cable operator makes

available to all subscribers generally.” 47 U.S.C. § 522(14).

3 See47 U.S.C. § 542.

3 The Act defines “telecommunications service” as “the offering of telecommunications for a fee directly to the

public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities
used.” 47 U.S.C. § 153(46). As describbdwe, the Ninth Circuit classified transmission over a cable modem
platform as a telecommunications servi€ity of Portland 216 F.3d at 878.

% The Act defines “telecommunications” as “the transmission, between or among points specified by the user, of

information of the user’s choosing, without change in the form or content of the information as sectaed.’
47 U.S.C. § 153(43).
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transmission capability between a subscriber and a destination which does not alter the form or
content of the information serit?f so, should we, if only for definitional purposes, sever a
telecommunications component from other functions that may be provided? Is it possible for
cable subscribers to specify the ultimate points of communication on the Internet? Does it matter,
for purposes of determining whether the service is a common carrier offering, that the cable
subscriber cannot select ISPs that have not entered into agreements with the cable operator? If
cable modem service or the cable modem platform contains a telecommunications component,
must the facility used to provide the telecommunicatietessarily be classified as a
“telecommunications facility'®?

19. The Act defines “telecommunications” differently from “telecommunications service.”
Assuming that cable modem service or the cable modem platform contains a
“telecommunications” component, does it follow that the cable operator is providing a
“telecommunications service?” That is, is the cable operator offering telecommunications for a
fee directly to the public, or to such classes of users as to be effectively available directly to the
public? To the extent that the cable operator is providing a telecommunications service, does this
make it a “telecommunications carrier” or a “common carrier,” or Bbt8pecifically, if a cable
operator provides telecommunications services, does that mean that it is also providing common
carrier services?

20. We note that the Act imposes a wide variety of obligations on telecommunications
carriers, including requirements relating to interconnection, universal service contributions,

% see City of Portland216 F.3d at 877 (noting that the “telephone service linking the user and the ISP is classic

‘telecommunications™).

%" Henrico, Amicus Curiae Brief of the Federal Communications Commission at 13, 18-24 (noting that an open

access regime would compel the provision of “telecommunications facilitiestansmission pipelines) to ISPs).

% Under the Act, a telecommunications carrier “shall be treated as a common carrier under this Act only to the

extent that it is engaged in providing telecommunications services . . .” 47 U.S.C. § 153(44). The Act defines a
“‘common carrier” as “any person engaged as a common carrier for hire, in interstate or foreign communication by
wire or radio or in interstate or foreign radio transmission of energy,” other than a person engaged in radio
broadcasting. 47 U.S.C. § 153(1®ee alsat7 C.F.R. § 21.2 (defining “communication common carrier” as

“[a]ny person engaged in rendering communication service for hire to the public.”).

39 We note that the Commission has previously concluded that, because a particular submarine cable would not

be classified as a common carrier cable under the test set fotettiomal Association of Regulatory Utility
Commissioners v. FGG25 F.2d 630, 641 (D.C. Cir. 197&ARUC ), the submarine cable licensee also would

not be providing a telecommunications service for a fee to such class of users as to be “effectively available directly
to the public” and thus would not be a “telecommunications carrier” under the 1996 Act. In determining that the
NARUC ltest has continued applicability after the 1996 Act, the Commission concluded that “the term
‘telecommunications carrier’ means essentially the same as common carrier” and “does not . . . introduce a new
concept whereby we must look to the customers’ customers to determine the status of a Saei&T&T

Submarine Systems, Iné3 FCC Rcd 21585, 21587-88 1 6 (1928)d, Virgin Islands Tel. Co. v. FGQ98 F.3d

921 (D.C. Cir. 1999)Cable and Wireless, PLL.d2 FCC Rcd 8516, 8522 1 13 (1997).
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disabilitiesaccess, and privacy of subscriber informatfoklow would those statutory

provisions, and the Commission’s implementing regulations, apply to cable operators? For
example, how would the section 251(a) interconnection obligation apply to cable opérators?

How would the Commission determine whether cable modem service was provided at rates that
are just, reasonable and not unreasonably discriminatory? How would the Commission determine
whether the manner in which cable companies allow unaffiliated ISPs to “interconnect” with the
cable modem platform is just, reasonable and not unreasonably discriminatory? If the Commission
were to adopt a Title Il approach, what would be the implications of such an approach under
sections 201, 202, and 203 of the Act? That is, as a legal and policy matter, sh@ddiheer

[I unbundling requirements be interpreted to apply to facilities-based carriers including non-
dominant carriers? To what extent did imposition of unbundling requirements in that proceeding
rely on the presence of market power? Would applying these requirements to cable operators and
other facilities-based providers of high-speed services be consistent with the goals of the
Computer Inquiryproceedings? Parties advocating such an approach should discuss the
boundaries of federal, state, and local authority over access to the cable modem platform.

21. In answering the foregoing, parties should discuss whether cable operators should be
treated as common carriers, which provide service indiscriminately to all potential customers, or
as private carriers, which make individualized decisions whether and on what terms to provide
service?” How should Commission precedent and other relevant caselaw, indAIRGC |
inform the Commission’s inquiry into the nature of cable modem service and the cable modem
platform?

22. We also seek comment on whether the cable modem platform is an advanced
telecommunications capability. Are there any differences between advanced telecommunications

0 See, e.g47 U.S.C. § 251(a) (direct or indirect interconnection); 47 U.S.C. § 254(d) (contributions to the
universal service fund); 47 U.S.C. § 255 (telecommunications services for hearing-impairedemhéirspaired
individuals); 47 U.S.C. § 222 (privacypee alsa@l7 U.S.C. § 1002t seq(Communication#ssistance for Law
Enforcement Act). We note that telecommunications carriers also are subject to requirements derived from state
law, which may include certification, tariffing, reporting requirements, and the payment of regulatory fees.

* These and other questions relatingdcess to the cable modem platform incorporate issues contained in the

US Internet Industry's Petition for Declaratory Ruling and Institution of Rulemaking with Respect to Tariffs for
Cable Internet Interconnectivity (filed July 7, 2000).

*2 We note that the Commission traditionally has applied the two-part te&RI/C Ito distinguish between

common carriage and private carriage, inquiring first whether the carrier is under any legal compulsion to serve
the public indifferently, and second whether there are reasons implicit in the nature of the carrier’s operations to
expect that it will hold itself out to the eligible user public indifferently. Regarding the second prong, the
Commission has determined that the eligible user public is not limited to end users but may include services
offered to other carrier§ee Federal-State Joint Board on Universal Senv@@ Docket No. 96-45, Report and
Order, 12 FCC Rcd 8776  { 785 (198mplementation of the Non-Accounting Safeguards of Sections 271 and
272 of the Communications Act of 1934, as amend€&dDocket No. 96-149, First Report and Order and Further
Notice of Proposed Rulemaking, 11 FCC Rcd 21905, 22032-33 11 263-65 (1886\¢counting Safeguards

Order).

*3 The Commission has interpreted advanced telecommunications capability under section 706 of the Act as

“high-speed, switched, broadband telecommunications capability that enables users to origirezi\andigh-
(continued....)
10
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capabilities, telecommunications facilities, and telecommunications services? Does defining cable
modem service or the cable modem platform as an advanced telecommunications capability
capture all of the uses of cable modem service or only the use of a cable modem service to
provide Internet services? To the extent that cable modem service and/or the cable modem
platform constitutes an advanced telecommunication capability pursuant to 3é&iohthe Act,

how does that classification affect the Commission’s authority to forbear from regulation under
section 10 of the Act?

23. We also invite comment on another question, that is whether cable modem service
and/or the cable modem platform constitutes an information séhvitke note that the
Commission has classified the end user services commonly provided by dial-up ISPs as
information service$. Does cable modem service and/or the cable modem platform fit within this
definition? We seek comment on the implications, if any, of classifying cable modem service
and/or the cable modem platform as an information service under the Act. Information service
providers as such are not subject to regulation under Title Il as common carriers; the fact that
information service is provided “via telecommunications” does not alter that concludidith
respect to cable modem service, if a cable operator simultaneously offers a telecommunications
and information service, should we, if only for definitional purposes, sever the underlying
telecommunications, or the telecommunications service, from the information service dffering?
Is there any reason to treat the cable modem service as if it were solely an information service?
Should the Commission’s treatment differ depending on whether the provider of cable modem

(Continued from previous page}

quality voice, data, graphics and video telecommunications using any technology” which offers 200 kbps of
bandwidth to and from a subscribé3econd 706 Repoat 11 10-11. In issuing i&econd 706 Repotthe
Commission considered the deployment of cable modem ser@eeand 706 Repoat T 29.

** The Act defines an “information service” as “the offering of a capability for generating, acquiring, storing,

transforming, processing, retrieving, utilizing, or making available information via telecommunications, and
includes electronic publishing, but does not include any use of any such capability for the management, control, or
operation of a telecommunications system or the management of a telecommunications service.” 47 U.S.C.

§ 153(20).

%> seeDeployment of Wireline Services Offering Advanced Telecommunications Cap@i@liocket No. 98-
147, Order on Remand, 15 FCC Rcd 385, 401 34 (198dEral-State Joint Board on Universal SeryiC&€
Docket No. 96-45, Report to Congress, 13 FCC Rcd 11501, 11536 1 73 (W8B&y¢al Service Repgrt

*® See Universal Service RepatB FCC Rcd at 11508, 11511, 11516, 11520, 11 13, 21, 33, 39. Following
passage of the 1996 Act, the Commission determined that Congress intended the categories of
“telecommunications service” and “information service” under the Act to be mutually exclusive, and to parallel the
definitions of “basic service” and “enhanced service” developed in the CommisSmmisuter lIproceeding, as

well as the Modification of Final Judgment. Q@mputer || the Commission found that enhanced service

providers were not “common carriers” under the Act and therefore were not subject to regulation under Title 11 of
the Act. Computer || 77 FCC2d at 430-34, 11 120-29.

*" We note that a company that provides both telecommunications and information services is classified as a

telecommunications carrier to the extent that it is acting as a telecommunications Seaeiégmplementation of
the Local Competition Provisions in the Telecommunications Act of T3@®ocket No. 96-98, First Report and
Order, 11 FCC Rcd 15499, 15990, 1 995 (1986¢&l Competition Report
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service also owns or controls the underlying transmission platform?

24. Finally, we invite comment on whether cable modem service and/or the cable modem
platform is distinct from the regulatory classifications identified above and would require a new
legal and policy framework. To the extent the Commission deems it appropriate, under what
authority (apart from the authority cited above) could it require cable operators to be subject to
the unbundling requirements that stem from the Commissi@orsputer Inquirie®r impose
similar unbundling requirementé?~or example, could the Commission use its Title | authority to
achieve open access to the cable modem platform for ISPs?

B. Issues Surrainding Open Access

25. We turn now to the issue of open access. We first examine definitional issues. We
then invite comment on whether open access is a desirable policy goal. If it is, we ask
commenters to explore whether a market-based approach will adequately achieve that objective,
or whether the Commission should adopt a regulatory, or prescriptive, approach. If commenters
advocate a regulatory approach, we seek comment on the jurisdictional basis for the
Commission’s taking regulatory action. We inquire whether the same approach should apply to
other providers of high-speed services, and what jurisdictional basis would support application of
this approach. We also invite comment on the technical and operational concerns with achieving
open access.

1. What Is “Open Access”?

26. How should the Commission define “open access” to cable networks? We seek
comment on whether the Commission should consider, in determining the appropriate level of
access, policy goals that Congress or then@ssion may identify, such as the goals of
promoting competition, deregulation, innovation, and the deployment of high-speed services. As
discussed below, we ask commenters to recommend specific goals that can and should be
accomplished by open access.

27. Currently, there is no universally accepted definition of “open access.” Most open
access proposals entail two broad requirements, providingliatedfISPs with the right to: (i)
purchase transmission capability; anddgress the customer directly from the incumbent cable

8 We note that the unbundling requirements in the 1996 Act are distinct from the unbundling requirements

adopted inComputer Il. “Unbundling” as used i€omputer limeans that all facilities-based common carriers
providing enhanced services in conjunction with basic services must file tariffs for the underlying basic service and
acquire the service in the same manner as resellers. Gothputer liproceeding, which preceded th@96 Act,

the Commission classified all services offered over a telecommunications network as either basic or enhanced. A
basic service consists of the offering of “transmission capability for the movement of information,” whereas an
enhanced service comprises any offering over the telecommunications network which is more than a basic
transmission serviceComputer I] 77 FCC 2d at 419-20 11 93, 96-FBee alsal7 C.F.R. § 64.702(a) (defining
enhanced service). The Commission has determined that “information services” under the 1996 Act include all
services that were considered “enhanced services” prior to the 1996deiNon-Accounting Safeguards Order

11 FCC Rcd at 21955-56 1 102.
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operator. Apart from those general requirements, however, there are numerous different
technological and economic models for what open access might mean, and technological
approaches for how it might be implemente®hould we define open access based on the
manner or degree of access we ultimately determine is necessary to achieve particular goals?

28. Industry participants have different conceptions of open access. For example,
OpenNet Coalition, a group of ISP and LEC interests, defines open access adititiod ab
consumers to choose the Internet service provider of their choice . . . Enabling consumers and
their chosen Internet service providers to reach each other requires that Internet service providers
not chosen by the cable company have the ability to purchase, on a nondiscriminatory basis, the
use of ‘last mile’ communications facilities teach consumers who are requesting their sertice.”
AOL and Time Warner present an alternative conception of open access in their Memorandum of
Understanding of February 29, 2000. Under their conception, open access is achieved through
negotiated commercial agreements between cable operators and ISPs operating in a free market.
The prices, terms and conditions for such agreements may differ depending on the ISP’s needs
and the cable operator’s resources, but will not vary based on affiliation or lack thereof.

29. In the current environment some cable operators have entered into exclusive
arrangements with one particular ISPy, AT&T’s arrangement with Excite@Home), and all
cable Internet subscribers must pay the cable operator for the Internet service of that particular
ISP even if they choose to use an alternative ®3Rthough we recognize that these cable
operators have recently negotiated access to their networks by certdiiaigtbfSPs,
nevertheless, these cable operators currently are not legally prohibited from having an exclusive
relationship with one particular ISP.Should the Commission consider the approach of achieving
openness through negotiated commercial agreements between cable operators and unaffiliated
ISPs an open access model? Does this model provide an appropriate level of openness?

30. Based on this background, we ask for comment, in particular, on three possible
models. Under one open access model, no particular connecting ISP has a privileged or preferred
relationship with the cable operator; rather, each ISP purchases transmissidiycapadb
customer access from the cable operator on noimdisatory prices, terms and conditions, and

4 See infraSection I11.B.5.

®  OpenNet Coalition White Paper: “Frequently Asked Questions about AT&T’s Acquisition of MediaOne,

Open Access, and the Public Interest,” at 23 (Sept. 17, 1999).

> Memorandum of Understanding Between Time Warner, Inc. and America Online, Inc. Regarding Open

Access Business Practices (Feb. 29, 2080t Time Warner MOY

°2 Because only one ISP (chosen by the cable operator) is providing connectivity to the Internet, the subscriber

who uses an alternativ@SP is in fact paying thaternativeOSP for its content, rather than for a connection to the
Internet.

>3 As discussed below, to the extent that cable modem customers have grown accustomed to choosing their ISPs

in the narrowband context, cable companies may perceive and choose to satisfy a market demand for such choice in
the high-speed context.
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the cable operator manages the network on a nondiscriminatory basis. Under a second open
access model, multiple ISPs purchase transmissionitigpatd customeaccess from the cable
operator on nondiscriminatory prices, terms, and conditions, but an affiliated or preferred ISP
manages the network on a nondiscriminatory basis. Under a third model, multiple unaffiliated

ISPs would obtain access to the cable modem platform according to agreements negotiated
between those ISPs and cable operators. We invite comment on whether open access should be
conceptualized according to any of these proposed models, or according to some other model.
Under the first two models, should cable operators be required to provide unaffiliated ISPs
“nondiscriminatory”access, a standard borrowed from common carrier regulation, or some other
standard? We also seek comment on how a decision to pick any of these open access models for
cable-based networks would affect other providers of high-speed services. We recognize that an
open access environment may develop using each, or a combination, of these models. In addition,
we ask whether, under the second model, the affiliated or preferred ISP will have a competitive
advantage over other ISPs. We also seek comment on the impact, if any, of adopting a particular
model of open access on other high-speed service providers, including those using wireless,
satellite, broadcast, and unlicensed spectrum technologies.

31. With respect to any of the models discussed herein, including those that allow one ISP
to manage the network, we invite comment on the extent to which affiliated and unaffiliated ISPs
would be capable of accessing network operations and managemeiiitiespain particular, we
seek comment on the extent of ISP access to or control over operations support systems used in
managing the network or the set top box or cable modem itself, including maintenance and repair,
customer care and other operations functions. Commenters should also address whether their
model includes identical operations support systems interfacesiliateaffand unaffiliated ISPs.

We also seek comment on whether the entity that controls the design and deployment of the set
top box or cable modem has an advantage in terms of access, applications, or content.
Specifically, what obstacles, if any, would the functions embedded in the set top box or cable
modem present to unaffiliated ISPs that seek to deploy innovative services? For example, would
access to the software or firmware embedded in the set top box or cable modem increase an ISP’s
cost in such as a way as to affect the ISP’s incentive to deploy new services? We particularly
invite manufacturers of set top boxes and cable modems to address these and other questions
related to the capabilities embedded in their products.

2. Is Open Access A Desirable Policy Goal?

32. We invite comment on the policy considerations that should underlie our analysis of
open access issues. Specifically, we invite comment on the digiodlopenaccess as a policy
goal. Should the Commission encourage open access to the cable modem platform? If so, what
are the appropriate underlying goals that the Commission should seek to achieve through such
openness, and what degree of openness is necessary to achieve those goals? Is open access
necessary, for example, to benefit consumers or otherwise achieve policy objectives identified by
Congress or the Commission, such as promoting competition, deregulation, innovation, and
investment in and deployment of high-speed services? What are the best means for the
Commission to facilitate the deployment of high-speed services in a manner that benefits
consumers? We also ask what costs may be associated with open access and how those costs
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compare to the benefits of open access.

33. More specifically, commenters should address the services that ISPs currently provide
and what new services will likely be offered by ISPs as the Internet enters the high-speed era.
Which of these new services, if any, will require ISPs to obtain nondiscrimiretogegs to the
cable modem platform as opposed to other levels or types of access? To the extent
nondiscriminatoryaccess is required, why is it required? What are the potential harms of failure
to achieve open access? In what specific ways is competition among ISPs important to ensure the
widespread availability of high-speed, high-quality services at competitive rates? What benefits
does a competitive ISP market bring to other areas of the Internet, such as innovation among
content and application providers? How would competition between ISPs affect consumer choice
and value, including access by persons with dises?

3. If Open Access Is A Desirable Policy Goal, What Are The Most
Appropriate Means Of Achieving That Objective?

34. If open access is a desirable policy goal, we invite comment on whether a market-
based approach will adequately achieve that objective, or whether the Commission should adopt
another approach. Commenters should discuss the implications of our determination of the
framework for cable modem services and access to the cable modem platform for providers of
similar services using other technologies, such as xDSL, satellite, broadcast, or wireless
technologies.

a. Should The Commission Continue A Market-Based Approach?

35. We invite comment on whether market-based approaches are sufficient to achieve the
level of access by ISPs to the cable modem platform that tmen{Ssion determines is
appropriate. Considering the current conditions in the market for cable high-speed services, is
there a need for mandated open accessllanarket forces operate to achieve opecess?
Specifically, how will mandated opetcess impact undiited ISPs and OSPs, unaffiliated
content providers, and end users? The decision to provide open access voluntarily may depend on
the degree of competition in the provision of local facilities. Are the harms from failure to achieve
open access impacted by the presence of competing loité&rcAre any of these harms likely
to take place without government intervention? If so, why? To what extent is such regulatory
intervention necessary, and what costs would be associated with that intervention? What should
be the Commission’s role, if any, in promoting and encouraging competition among ISPs?

36. We seek to understand the economic incentives of cable operators, both outside of
and under alternative open access models. For example, do cable operators have any incentive to
cooperate with multiple ISPs that seek access to their platforms? Do cable operators have an
incentive to allow non-exclusive access in order to increase the number of end users purchasing
cable modem services? Do cable operators that are vertically integrated with an ISP or OSP have
less incentive to provide open access in order to decrease competition for the integrated ISP or
OSP? How do cable operators weigh these competing incentives, and what might induce a
vertically integrated cable operator to provide open access? We also seek to determine how, in a
market-based approach, multiple ISPs will be provaiszess, and how and by whom these ISPs
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will be chosen. Is the number of ISPs under a market-based approach likely to be sufficient to
achieve the goals of open access? Why or why not? A vertically integrated cable operator may
choose to provide access to ISPs or OSPs that do not compete with the cable operator’s ISP or
OSP, in order to increase the number of end users purchasing cable modem services. Are there
significant differences in ISPs? In OSPs? How different, if at all, are those incentives from the
incentives of non-vertically integrated cable operators to offer end users a diverse set of ISPs and
OSPs? What incentives do these operators maivt® frustrate end users’ access to ulmtd

content? What specific evidence is there that operators have denied their cable modem customers
access to unalffaited content to date? Will the incentives to provide cgsaess change as
competition increases in the provision of high-speed access services by DSL providers and
providers of other high-speed services? What role, if any, do consumer expectations regarding
the availability of multiple, unaffiliated ISPs in the traditional narrowband wireline context have

on cable operators’ incentives to provide similar availability over cable modem platforms?

37. We also seek comment on the reported development of market-based access
initiatives. Initially, cable operators signed exclusive agreements with one ISP (most notably
Excite@Home and RoadRunner). Currently, however, there appears to be some movement
toward allowing access to additional ISPs. For example, AT&T released a letter, co-signed with
Mindspring Enterprises, Inc., promising to allow Mindspring and other ISPs access to its cable
platform once its exclusivity agreement with Excite@Home expires in 208inilarly, Time
Warner, Inc. and AOL released a Memorandum of Understanding promising ISPs open access to
Time Warner's cable platform once its exclusivity agreement with RoadRunner expires i 2001.
There are further indications that cable operators are moving toward allowing other ISPs access
to their platform. Time Warner, for example, recently announced that it had reached an
agreement with Juno Online Services, Inc., whereby Juno will become the first unaffiliated ISP to
use Time Warner cable systems for the provision of high-speed Internet sérvices.

38. We seek information on the development and importance of this trend. First, we seek
information on the extent to which cable operators are already providing accessiliatadaff
ISPs>” Are new entrants more or less likely than incumbents to provide access ii@iauaff
ISPs? Parties should discuss any ongoing trials testing the technical aspects of allowing access to
multiple ISPs. We also invite parties to assess the viability of the methods used to provide

> Letter from David N. Baker, Vice President, Mindspring Enterprise, Inc., James W. Cicconi, General Counsel

and Executive Vice President, AT&T Corp., and Kenneth S. Fellman, Chairman, FCC Local & State Government
Advisory Committee to William E. Kennard, Chairman, FCC, CS Docket No. 99-251 (filed Dec. 6, 1999).

% AOL-Time Warner MOU

*®  SeeTime Warner, Inc.Juno and Time Warner Reach Agreement to Offer Juno Express Over Time Warner

Cable System@uly 31, 2000) (press release), http://cgi.timewarner.com/cgi-
bin/corp/news/index.cgi?template=article&article_id=200294 (viewed Aug. 24, 2000).

" For instance, reports indicate that small cable operators are partnering witlsReéh lorder to share cable

plant upgrade costs in exchange for 18Beas to the cable systeilBeeComments of American Cable Asgiton
(filed April 24, 2000) on Time Warner and America Online Applications for Transfers of Contrélssodated
Public Interest Statement, CS Docket No. 00-30.
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multiple access in those trials. We are particularly interested in theilggaddibhe configuration

of these trials. We are also interested in the ability of ISPs to offer network capability, including
multicasting, caching, and different classes of services, as well as services such as streaming media
and voice, absent regulatory intervention. To what extent are these current practices and trends
sufficient to provide the degree and manner of access byliatedfISPs that isetessary to

promote deployment of high-speed services, competition, deregulation, and other goals
contemplated by the Act?

39. We are further interested in assessments of the current pledges by cable operators for
future open access. Are these pledges specific enough to guarantee open access once they are
implemented? To what extent is such eventual implementation necessary to promote deployment
of high-speed services, competition, deregulation, and other goals contemplated by the Act? If
such pledges are lacking in necessary specificity, what additional details or commitments would
increase the likelihood that they will eventually be implemented without government intervention?
Can such additional details and commitments be fleshed out without favoring certain unaffiliated
ISPs or business plans over others?

40. We recognize that a number of business models for open access may develop. For
example, in one business model, a cable operator would maintain the billing relationship with the
customer and compensate the ISP. Under another business model, an ISP would maintain the
billing relationship with the customer and compensate the cable operator. Alternatively, a cable
operator and an ISP could independently bill the customer. How do these or other potential
business models affect the incentives for achieving open access?

b. Should The Commission Act To Ensure Open Access?

41. We now turn to the question of whether the Commission should take action to
achieve open access. We stress that, beforeilixake any regulatory action on this issue, we
must first determine that open access is desirable as a policy matter and that market forces are
insufficient to achieve this objective. We begin by seeking comment on the Commission’s
authority to require open access. Does then@igsion have explicit authority to require open
access under Title Il or Title VI? If not, can then@uission exercise its ancillary authority under
Title | as it pertains to our express authority under Title Il or Title®V1?

42. Assuming the Commission has the jurisdiction to require open access, and assuming
that open access is desirable as a policy matter, we seek to determine the conditions under which
the Commission should mandate open access to the cable modem platform. Specifically, should
the Commission intervene if a cable operator is the only facilities-based provider of high-speed
services and it owns or controls the ISP providing service to end users? Should the Commission
intervene if there is an actual or potential competitor to the cable operator? Commenters should
describe any public interest harms that would otherwise result from closed access or requiring
open access to the cable modem platform. Commenters should address whether and the extent to
which such harms will be realized if ISPs seekingess to the cable modem platform offer

*® See United States v. Southwestern Cable 332 U.S. 157, 172-78 (1968).
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services that are not different from or more attractive to consumers than those provided by the
affiliated ISP. Commenters should also describe how requiringamqoess would alleviate the

harms associated with closed access, and discuss any costs that may result from requiring open
access. In addition, commenters should address how imposing regulations in this area would
comport with the Commission’s historical policy of not regulating the Internet. Commenters
should compare specifically the advantages and disadvantages associated with regulatory
intervention designed to prevent future, potential bottlenecks or impediments to competition and
intervention designed to address such impediments that have clearly manifested themselves.

4. Should A Uniform Framework Apply To All Providers Of High-Speed
Services?

43. High-speed services are provided using a variety of public and private networks that
rely on different network architectures and transmission paths including wireline, wireless,
satellite, broadcast, and unlicensed spectrum technofdgiseline incumbent and competitive
LECs currently provide high-speed services in conjunction with affiliated or unaffiiated ISPs and
operate pursuant to Title 1l of the Act. For example, pursuant to the requirements of the
Commission’sComputer Inquiriescertain common carriers must allow ISPs to purchase basic
transmission services on a nondiscriminatory asfss a result, end users are typically given a
choice of ISPs, which could be accessed over the telephone network. Cable operators have
traditionally provided service pursuant to Title VI of the Act and do not currently operate
pursuant to rules requiring end user ISP choice. Wireless and satellite providers, while subject to
the Commission’s licensing rules and authority to allocate and manage spectrum under Title 1,
are not currently required to provide network access to multiple’tSIEkewise, entities
providing Internet service pursuant to Part 15 of the Commission’s rules are under no obligation
to allow multiple ISPs to access their netwadrks.

44. We seek comment on whether uniform requirements for high-speed services provided

*®  Depending upon the network, data may travel from the sender to the recipient over various architectures and

transmission paths such as copper wire, cable, terrestrial wireless radio spectrum, satellite radio spectrum, or a
combination of these and other media. In addition, data may be transmitted using different communications
protocols that manage and direct traffic at different layers of a particular network.

% Originally, the Commission i€omputer Irequired all carriers to provide enhanced services through

structurally separate subsidiaries. damputer I} while maintaining that “the importance of the control of local
facilities cannot be overstated” in its risk of creating eceas bottleneck, the Commission conducted a cost benefit
analysis and concluded that rules such as requiring facilities-based carriers to unbundle transport from enhanced
service were sufficient to protect the enhanced service market. Thus, requiring structural separation for smaller
carriers would not be necessary. The Commission concluded that AT&T and GTE had greater incentive and
resources to discriminate in favor of their affiliated enhanced service provi@®#s)(Bnd could efficiently create
separate subsidiaries and therefore required them to operate their affitd@edHEough structally separate
subsidiaries. Computer llat 1 18, 215-31.

®l  See47 U.S.C. § 332t seq(wireless providers); 47 U.S.C. § 16tlseq (satellite providers).

2 Seed7 C.F.R. § 15.8t seq
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using different platforms would facilitate the deployment of all such services, and whether we
could implement uniform requirements consistent with our statutory mandate. If we determine
that a regulatory approach is warranted, could the legal framework we establish apply to
incumbent and competitive LECs, as well as cable operators? Could the legal framework apply to
other providers of high-speed services including those that employ wireless, satellite, broadcast,
and unlicensed spectrum technologies? If so why? If not, why not? In deciding whether the legal
framework should apply to a particular high-speed provider, should it matter whether the provider
has market power or is vertically integratédhould it matter that some providers operate

under common carrier requirements to serve the public indifferently? Should it matter that some
providers must set aside a portion of capacity for purposes other than high-speed services?
Should it matter whether the provider is subject to competition from other providers of high-
speed services in the geographic area in which it operates?

45. In determining whether to impose the same regulations on different types of providers
of high-speed services, what impact, if any, should we give to the fact that the Act itself imposes
different obligations on different service providers and technologies, despite Congress’
expectation that providers would begin to compete in new maike{c@ble companies entering
the local telephone market)? To the extent the Commission attempts to achieve goals such as
competitive neutrality, how should the Commission define these goals? For example, should the
Commission attempt to achieve competitive neutrality by imposing the same particular
requirements on competing providers of a given service, or should the Commission ensure only
that theoverall regulatory burdens imposed on such competitors are roughly equal? Should the
notion of competitive neutrality compensate for market or economic advantages that incumbent
providers may have over newer entrants, particularly entrants that are beginning to compete in
non-traditional marketse(g, cable companies carrying data processing services)? We also ask
for comment on how we should decide which framework should apply when a given service could
conceivably be regulated under more than one regulatory framework, as might be the case, for
example, for Internet telephony. What criteria should guide the Commission’s decision on this
issue? In particular, if the Commission may legitimately choose between regulatory approaches,
we ask commenters to address reasons for adopting one approach over another and how we
should consider public interest obligations arising under one approach and not another.

46. In conducting this analysis, should technological differences affect our analysis of
which regulatory regime, if any, should apply? Are there any differences or similarities in the
inputs used to provide high-speed services over wireline, wireless, satellite, broadcast, and
unlicensed spectrum platforms? If so, what are these similarities or differences?

5. What Are The Technical And Operational Issues Associated With
Open Access?

47. Various concerns have been raised before the Commission concerning the technical
and operational issues surrounding open access to the cable modem platform. We seek comment

® By “vertically integrated” we mean a provider that owns both underlying transmission facilities and owns or

controls an affiliated ISP that provides Internet services to end users over these underlying transmission facilities.
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on similar problems concerning other high-speed platforms, including those using wireless,
satellite, broadcast, and unlicensed spectrum technologies. At this point, itasesegited that

some form of open access to the cable modem platform is possible. It is apparent, however, that
there are remaining technical and operational issues concerning open access to the cable modem
platform. We seek comment on these issues.

48. To highlight some of the technical and operational issues, we ask what is the meaning
of “interconnection” in this context? At what points in the cable network can ISPs interconnect?
Are there technically superior locations for ISP interconnection, either from the ISP’s perspective
or the cable operator’s perspective? Does interconnection at other locations yield competitively
significant disadvantages for unaffiliated ISPs? If so, what are these disadvantages? Are there
multiple methods for implementing open access to cable networks, and to what extent is each
method scalable to allow access by the number of ISPs necessary to achieve the goals underlying
open access? WINndividual subscribers havaccess to multiple ISPs simultaneously, dirav
subscriber have to unsubscribe from one ISP before gaining access to a second? Does use of the
same cable plant by multiple ISPs create problems of congestion and network management?
What type of bandwidth and quality of service arrangements will cable operators make available?
Who will be responsible for network management and customer service? Under anegssn
regime, what control will the cable operator have over the Internet content available to
subscribers? Who will contrakcess to the customer?illM5Ps have the option of marketing
and billing their service over the cable platform directly to the consumer or, alternatively, the
option of contracting with the cable company or third parties for this service? What standard(s)
should the Commission apply in determining whether access is sufficiently open
(nondiscrimination, reasonable opportunity to contract in good faith, etc.)? What steps can be
taken to assure that unaffiliated ISBstess to cable networks satisfies such standards in terms of
pricing, service, interconnection, and other relevant factors?

49. We recognize that cable systems support both Internet service as well as analog and
digital television channels. We seek comment on the potential services that may develop that
make use of a combination Internet and television broadcast channel platform. For example, will
problems arise by allowing the affiliated or preferred ISP the ability to combine Internet services
to the television broadcast channel?

C. The Commission’s Options

50. Depending on the classification of cable modem service and the cable modem
platform, as well as the desired policy goals, the Commission has various options available to it.
In this section, we invite parties to comment on particular courses of action, and to propose other
possible outcomes. If market incentives continue to work to foster a competitive environment,
the Commission may find regulatory intervention to be unnecessary. Alternatively, the
Commission may choose to initiate a rulemaking proceeding or forbear from enforcing statutory
and regulatory requirements.

1. Should The Commission Continue Its Current Approach?

51. If the Commission finds that the classification of cable modem services and/or the
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cable modem platform does not introduce additional obligations upon cable operators and that
market incentives will continue to foster a competitive environment for high-speed services, the
Commission may find further action unnecessary. We invite comment on the suitability of this
course of action, and whether this course of action ensures adequate deployment and consumer
access to high-speed services.

2. Should The Commission Initiate A Rulemaking Proceeding?

52. In light of the regulatory classification and desired policy goals, we ask whether there
is a need for the Commission to initiate a rulemaking to consider adopting rules, policies, and
regulations governing cable modem service or access to the cable modem platform. We invite
suggestions for changes in our existing rules or policies for additional regulations pertaining to
cable modem services and other high-speed services, and whether the proposed changes in our
rules and policies ensure adequate deployment of and consumer access to high-speed services.

3. Should The Commission Exercise Its Forbearance Authority?

53. If the Commission finds that the marketplace is working and classifies cable modem
service and/or the cable modem platform as a telecommunications service, it may choose to
forbear from enforcing applicable regulatory requirements. Section 10(a) of the Act grants the
Commission authority to forbear from applying any regulation or provision of the Act to “a
telecommunications carrier or telecommunications service, or class of telecommunications carriers
or telecommunications services, in any or some of its or their geographic markets,” if it
determines that: (1) enforcement of that regulation or provision is not necessary to ensure just,
reasonable and nondiscriminatory charges, practices, classifications or regulations; (2)
enforcement of that regulation or provision is not necessary to protect consumers; and (3)
forbearance is consistent with the public intetesto the extent the Commission determines that
cable modem service and/or the cable modem platform is a telecommunications service, we invite
comment on whether the Commission should exercise its forbearance authority, and from what
statutory provisions or rules it should forbear. Are there provisions and rules from which
forbearance is not appropriateParties should address how forbearance from any particular
provision or rule would satisfy the necessary statutory criteria. Parties should also discuss for
which class of telecommunications carriers or telecommunications services and in which
geographic markets the statutory showing would be met.

54. Should the Commission forbear from enforcing section 251(a)’s interconnection
requirement in this context? In the event that cable operators are found to be common carriers
providing an information service, and therefore subject to the requirements stemming from the
Computer Inquiriesshould the Commission forbear from enforcing the requirement to unbundle
basic service from enhanced? What role in its analysis, if any, should the Commission give to the

® 47 U.S.C. § 160(a). Section 10(e) precludes a state from applying or enforcing provisions of federal law where

the Commission has decided to forbear. 47 U.S.C. § 160(e).

5 Seee.g, 47 U.S.C. § 254(d) (universal service contribution); 47 U.S.C. § 201 (service and charges); 47
U.S.C. § 202 (discrimination and preferences).
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possibility that forbearance will provoke competitors to enter the market? If cable modem service
or the cable modem platform is a local exchange service and defined as telephone exchange or
exchange access service, are providers of cable modem service or the cable modem platform local
exchange carriers subject to section 251(b) of the Act? Commenters should address whether
forbearance would be appropriate if cable modem service and/or the cable modem platform is
classified as a local exchange service.

55. We seek to determine the conditions under which the Commission should forbear
from imposing or enforcing open access obligations. Specifically, should theni€sion forbear
if there are potential or actual competing facilities-based providers of high-speed services? Parties
should describe how competition in the provision of high-speed services could act to alleviate any
harms that may warrant the imposition of open access obligations. Parties should describe the
specific conditions that may demonstrate to the Commission that competition is sufficient to
forbear from enforcing open access obligations.

56. To the extent that the Commission finds that forbearance from statutory provisions or
our rules is appropriate with respect to cable modem service and/or the cable modem platform,
should the Commission also forbear from enforcing these provisions or rules as applied to other
providers of high-speed services? Should the Commission use its forbearance authority to achieve
competitive neutrality with respect to all providers of high-speed services? If so, why? If not,
why not? Other than competitive neutrality, are there other goals the Commission should attempt
to achieve if it decides to regulate in this area? If so, what are these other goals? Should the
Commission emphasize some of these goals more than competitive neutrality or other goals?
Commenters should provide a detailed explanation of how the Commission’s section 10 analysis
should be applied to various providers of high-speed services.

V. PROCEDURAL MATTERS

57. Pursuant to sections 1.415, 1.419, and 1.430 of then@xsion’s rules, 47 C.F.R.
88 1.415, 1.419, 1.430, interested parties may file comments within 45 days after publication in
the Federal Register, and reply comments within 75 days after publication in the Federal Register.
All filings should refer to GEN Docket No. (IB5. Comments may be filed using the
Commission's Electronic Comment Filing System (ECFS) or by filing paper ¢bp@smments
filed through the ECFS can be sent as an electronic file via the Internet to <http://www.fcc.gov/e-
file/ecfs.html>. Generally, only one copy of an electronic submission must be filed. In completing
the transmittal screen, commenters should include their full name, Postal Service mailing address,
and the applicable docket number, which in this instance is GEN Docket No. 00-185. Parties may
also submit an electronic comment by Internet e-mail. To get filing instructions for e-mail
comments, commenters should send an e-mail to ecfs@fcc.gov, and should include the following
words in the body of the message, “get form <your e-mail address.” A sample form and
directions will be sent in reply.

58. Parties who choose to file by paper must file an original and four copies ofliegch f

®  See Electronic Filing of Documents in Rulemaking ProceedB®)§ed. Reg. 24,121 (1998).

22



Federal Communications Commission FCC 00-355

All filings must be sent to the Commission's Secretary, Magalie Roman Salas, Office of the
Secretary, Federal Communications Commission, Room TW-B204, 445 12th St. S.W.,
Washington, D.C. 20554. Regardless of whether parties choose to file electronically or by paper,
parties should also serve: (1) Johanna Mikes, Common Carrier Bureau,/@6ee, S.W.,

Room 5-C163, Washington, D.C. 20554; (2) Christopher Lilie@@®mmon Carrier Bureau, 445

12" Street, S.W., Room 5-C264, Washington, D.C. 20554; (3) Carl Kandutsch, Cable Services
Bureau, 445 12 Street, S.W., Room 3-A832, Washington, D.C. 20554; (4) Douglas Sicker,

Office of Engineering and Technology, 445" Street, S.W., Room 7-A325, Washington D.C.
20554; (5) Robert Cannon, Office of Plans & Policy, 445 Steet, S.W., Room 7-B410,
Washington, D.C. 20554; and (6) ther@mission’s copy contractor, International Transcription
Service, Inc. (ITS), 445 {ostreet, S.W., CY-B402, Washington, D.C. 20554, (202) 857-3800,
with copies of any documents filed in this proceeding. Comments and reply comnfidygs w
available for public inspection during regular business hours in the FCC Reference Center, Room
CY-A257, 445 12th Street, S.W., Washington, D.C. 20554.

59. Parties who choose to file by paper should also submit their comments on diskette.
These diskettes should be submitted to Janice Myles, Common Carrier Bureau, 445 12th Street,
S.W., Room 5-C327, Washington, D.C. 20554. Such a submission should be on a 3.5 inch
diskette formatted in an IBM compatible format using WordPerfect 5.1 for Windows or
compatible software. The diskette should be accompanied by a cover letter and should be
submitted in "read only" mode. The diskette should be clearly labeled with the commenter's
name, proceeding (including the docket number, in this case, GEN Docket No. 00-185), type of
pleading (comment or reply comment), date of submission, and the name of the electronic file on
the diskette. The label should also include the following phrase "Disk Copy - Not an Original.”
Each diskette should contain only one party's pleadings, preferably in a single electronic file. In
addition, commenters must send diskette copies to the Commission's copy contractor,
International Transcription Service, Inc., 1231 20th Street, N.W., Washington, D.C. 20036.

60. Comments and reply comments must include a short and concise summary of the
substantive arguments raised in the pleading. Comments and reply comments must also comply
with section 1.49 and all other applicable sections of the Commission’$’ rilés also direct all
interested parties to include the name of the filing party and the date of the fiteglopage of
their comments and reply comments. All parties are encouraged to utilize a table of contents,
regardless of the length of their submission. We also strongly encourage that parties track the
organization set forth in thNotice of Inquiryto facilitate our internal review process.

61. Pursuant to 47 C.F.R. § 1.200(a), which permits thar@ission to adopt modified
or more stringengx parteprocedures in particular proceedings if the public interest so requires,
we announce that this proceedinij tne governed by “permit-but-disclose% parteprocedures
that are applicable to non-restricted proceedings under 47 C.F.R. 8 1.1206. Designating this
proceeding as “permit-but-discloseflirovide an opportunity for all interested parties to
receive notice of the various technical, legal, and policy issues raisggartepresentations

7 See47 C.F.R. § 1.49.
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made to the Commission in the course of this proceeding. Thalow interested parties to file
responses or rebuttals to proposals made on the record in this proceeding. Accordingly, we find
that it is in the public interest to designate this proceeding as “permit-but-disclose.”

62. Parties making orax partepresentations are reminded that memoranda summarizing
the presentation must contain a summary of the substance of the presentation and not merely a
listing of the subjects discussed. More than a one or two sentence description of the views and
arguments presented is generally requirBde47 C.F.R. § 1.1206(b)(2), as revised. Other rules
pertaining to oral and written presentations are set forth in Section 1.206(b) as well. Interested
parties are to file any writteax partepresentations in this proceeding with then®@assion
Secretary, Magalie Roman Salas, 448 Spreet, S.W., TW-B204, Washington, D.C. 20554, and
serve with copies: (1) Johanna Mikes, Common Carrier Bureau, A1Staeet, S.W., Room 5-
C163, Washington, D.C. 20554; (2) Christopher Lidiert@ommon Carrier Bureaul45 12"
Street, S.W., Room 5-C264, Washington, D.C. 20554, (3) Carl Kandutsch, Cable Services
Bureau, 445 12 Street, S.W., Room 3-A832, Washington, D.C. 20554; (4) Douglas Sicker,
Office of Engineering and Technology, 445"reet, S.W., Room 7-A325, Washington D.C.
20554; (5) Robert Cannon, Office of Plans & Policy, 44% 3teet, S.W., Room 7-B410,
Washington, D.C. 20554; and (6) International Transcription Service, Inc. (ITS), A Sreet,
S.W., CY-B402, Washington, D.C. 20554, (202) 857-3800.

63. Because many of the matters on which we request comment in this Notice may call on
parties to disclose proprietary information such as market research and business or technical
plans, we suggest that parties consult 47 C.F.R. 8§ 0.459 about the submission of confidential
information.

64. Alternate formats (computer diskette, large print, audio recording, and Braille) are
available to persons with disabilities by contacting Brian Millin282) 418-7426 voice, (202)
418-7365 TTY, or atiilin@fcc.gov. This Notice of Inquiry can also be downloaded in MS
Word and ASCII formats at www.fcc.gov/cib/dro.

V. ORDERING CLAUSE

65. Accordingly, IT IS ORDERED, that pursuant to authority contained in sections 4,
201-202, 303, 403, and 601 of the Communications Act of 1934, as amended, 47 U.S.C. Sections
154, 201-202, 303, 403, 521 and section 706 of the Telecommunications Act of 1996, this Notice
of Inquiry IS ADOPTED.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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