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I. INTRODUCTION

1. By this action, we propose to reallocate the 698-746 MHz spectrum band, currently comprising
television (“TV”) Channels 52-59. We are reclaiming this spectrum for new commercial services as part of
our transition of TV broadcasting from analog to digital transmission systems. Digital television (“DTV”)
technology is more spectrally efficient thus allowing the same amount of television service to operate in a
reduced allocation,e., TV Channels 2-51, after the transition. We propose a co-primary allocation for the
fixed, mobile, and broadcasting services for this 48 megahertz band. This flexible allocation will enable
service providers to select the technology they wish to use to provide new broadband services in order to make
the best use of this spectrum. We also examine possible licensing, operating, and competitive bidding rules for
wireless and other services in this spectrum band. We anticipate that licenses will be assigned by competitive
bidding consistent with statutory requirement§Ve also consider measures to protect the incumbent analog
and digital broadcast television services from interference until the transition to digital television is complete.
We believe these measures will enable an orderly transition for broadcasters while permitting the introduction
of new services into the band.

Il. BACKGROUND

2. Section 309(j)(14) of the Communications Act of 1934, as amended (“Communications Act”)
requires the Commission to assign spectrum recaptured from broadcast television as a result of the transition
from analog to digital transmission systems by competitive biddiSgction 309(j)(14)(C)(ii) states that the
Commission shall assign licenses and report to the Congress the total revenues from such competitive bidding
by September 30, 2002The statute requires that analog broadcasters cease operation on the recaptured
spectrum in 2006 unless certain service penetration criteria are Spetifically, the statute requires the

! SeeBalanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 § 3003 (1997) (adding new Section
309(j)(14) to the Communications Act of 1934, as amended) (“BBA 97"); § 3007 (uncodified, reproduced at 47
U.S.C. § 309(j) note 3).

? Seed7 U.S.C. § 309(j)(14)(C)(ii).
®1a.

*See id§ 309())(14)(A)-(B). The DTV transition will enddaember 312006, but may be extended in
some markets pursuant to Section 309(j)(14)(B) as follows:

The Commission shall extend the date [of the DTV transition period] for any station that requests such
extension in any television market if the Commission finds that —

() one or more of the stations in such market that are licensed to or affiliated with one of the four
largest national television networks are not broadcasting a digital television service signal, and the
Commission finds that each such station has exercised due diligence and satisfies the conditions for an
extension of the Commission’s applicable construction deadlines for digital television service in that market;

(i) digital-to-analog converter technology is not generally available in such market; or

(i) in any market in which an extension is not available under clause (i) or (ii), 15 percent or more
of the television households in such market — (I) do not subscribe to a multichannel video programming
distributor (as defined in section 602) that carries one of the digital television service programming channels

(continued....)
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Commission to extend the end of the transition on a market-by-market basis if one or more of the four largest
network stations or affiliates are not broadcasting in digital, digital-to-analog converter technology is not
generally available, or 15% or more television households are not receiving a digital signad, while the

end of the transition is targeted for 2006, and may exteyohbethat date, the Commission must reallocate
spectrum and assign commercial licenses in the encumbered television spectrum by September®30, 2002.
Therefore, auction of this spectrum for new services will occur a number of years in advance of the end of the
digital transition, during which period, the incumbent broadcasters may continue to operate in the band. New
licensees may operate in the band prior to the end of the transition to the extent they do not cause interference
to existing analog and digital broadcasters.

3. Under Section 309(j)(3) of the Communications Act, in developing a competitive bidding
methodology and specifying the characteristics of licenses to be assigned by auction, we are required to
promote a number of objectives, including the development and rapid deployment of new technologies,
products, and services for the benefit of the public, the promotion of economic opportunity and competition, the
recovery of a portion of the value of the spectrum made available for commercial use, and the efficient and
intensive use of the spectrum, in a manner that provides adequate time for interested parties to develop their
business plans.Our regulations shall prescribe area designations and bandwidth assignments that promote (a)
equitable distribution of licenses and services among geographic areas, (b) economic opportunity for a wide
variety of applicants, including small businesses, rural telephone companies, and businesses owned by
membergs of minority groups and women, and (c) investment in and rapid deployment of new technologies and
services.

4. Section 303(y)(2) of the Communications Act authorizes the Commission to allocate spectrum to
provide flexibility of use if certain conditions are m&tSpecifically, the Commission must make affirmative
findings that such flexibility: (1) is consistent with international agreements; (2) would bepuolileinterest;

(3) would not deter investment in communications services and systems, or technology development; and (4)

(Continued from previous page)
of each of the television stations broadcasting such a channel in such market; and (ll) do not have either —
(a) at least one television receiver capable of receiving tlitaldigievision service of the television stations
licensed in such market; or (b) at least one television receiver of analog television service signals equipped
with digital-to-analog converter technology capablesokiving the digal television service signals of the
television stations licensed in such market.

> See id § 309(j)(14)(B)
® SeeBBA 97, supranote 1, §§ 3003, 3007.

’ SeeAdvanced Television Systems and Their Impact upon the Existing Television Broadcast Service, MM
Docket No. 87-268Sixth Report and Orded2 FCC Rcd 14588, 14626-27, 1 80 (19®r)V Sixth Report and
Order).

® See47 U.S.C. § 309(j)(3)(A)-(E).

°1d. § 309(j)(4). We must also consider other factors, including payment schedules, performance
requirements, the use of bidding preferences, and the use of a reserve price or minimum bid.

¥see id§ 303(y)(2).
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would not result in harmful interference among users.

5. Pursuant to legislative mandates, the Commission is requiring that the broadcast television service
convert from the existing analog television transmission system to a new digital television system that will
allow broadcasters the flexibility to provide a variety of new services, including high definition television
service, multicasting of multiple programs, data services and other enhancémBnisdcasters have been
provided a second channel to operate their DTV service during the transition from analog to digital*service.
At the end of this transition, analog service will cease and one of each broadcaster’'s two channels will be
recovered! Because the DTV transmission system is more spectrally efficient than the analog system, less
spectrum will be needed for broadcast television service after the trahsittoportion of the TV spectrum,

i.e., Channels 52-69, is therefore being recovered for new uses. Spectrum currently allocated to Channels 2-51
will remain “core” television broadcast spectrum. Analog services on all TV Channels will cease operations at
the end of the transition. Digital services on out-of-core stations will be relocated into the core spectrum
(Channels 2-51).

6. We are addressing the spectrum reclamation in two parts — Channels 60-69 (“Upper 700 MHz
Band” or “746-806 MHz band”) and Channels 52-59 (“Lower 700 MHz Band” or “698-746 MHz band”)
primarily as a result of unique statutory requirements and varying degrees of incumbency. When we adopted
the DTV Table of Allotments in thBTV Sixth Report and Ordewe differentiated between these two bands,
remarking that: “[tlheTable will also provide for early recovery of 60 MHz of spectrum (Channels 60-69)

M.

2see generalhAdvanced Television Systems and Their Impact upon the Existing Television Broadcast
Service, MM Docket No. 87-26&econd Memorandum Opinion and Order on Reconsideration of the Fifth and Sixth
Report and Ordersl4 FCC Rcd 1348 (1998DPTV Second MO&O of the Fifth and Sixth Report and Oj¢lers
Advanced Television Systems and Their Impact upon the Existing Television Broadcast Service, MM Docket No. 87-
268,Memorandum Opinion and Order on Reconsideration of the Sixth Report and O8de€C Rcd 7418 (1998)
(DTV MO&O of the Sixth Report and OrdleAdvanced Television Systems and Their Impact upon the Existing
Television Broadcast Service, MM Docket No. 87-28@morandum Opinion and Order on Reconsideration of the
Fifth Report and Orderl3 FCC Rcd 6860 (1998pTV MO&O of the Fifth Report and OrderDTV Sixth Report
and Order 12 FCC Rcd 14588; Advanced Television Systems and Their Impact upon the Existing Television
Broadcast Service, MM Docket No. 87-2&®8th Report and Orderl2 FCC Rcd 12809 (1997 (V Fifth Report
and Orde) (collectivelyDTV Proceediny

Bsee, e.g., DTV Fifth Report and Ordé2 FCC Rcd at 12812-13, | 8.
“ See generally icat 12848-51, 11 94-10DTV Sixth Report and Ordet2 FCC Red at 14590-93, 7 1-7.

*The DTV transmission system is more spectrally efficient because it allows DTV stations to provide the
same geographic coverage as an analog station, but with significantly less power, and because it precludes the use of
the same and other channels at nearby locations to a lesser extent than for analog television transmissions. DTV-to-
DTV protection requirements are limited to co-channel and first adjacent channel protection while analog-to-analog
involves protection to stations operating on a number of other related channels as well. As a result, the DTV
transmission system allows stations to be allotted with reduced related channel protection fecdiltdFst The
UHF related channel protection requirements for analog service are set forth in Section 73.698 of the Commission’s
rules. See47 C.F.R. § 73.698.
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and recovery of [] additional ... spectrum at the end of the [DTV] transition pefickhé Commission’s

early recovery palicies for Channels 60-69 were predicated on the urgent need for additional spectrum by other
services, particularly to meet the needs of public safety and other land mobile $ér@iesn the relatively

light use for full service broadcasting and the proximity of existing land mobile communications systems to
Channels 60-69, the Commission concluded that equipment economies and enhanced interoperability between
future public safety services and current systems operating in the 800 MHz band supported early'tecovery.
The DTV Table alsanter alia, facilitates the early recovery of Channels 60-69 by minimizing the use of these
channels for DTV purposeés.Subsequently, the BBA 97 was enacted which mandated that the Commission
reallocate Channels 60-69 to new public safety and commercial services by Januaf\iri @I8Docket 97-

157, the Commission reallocated the 746-806 MHz (TV Channels 60-69) band for new services. As required
by statute, it reallocated 24 megahertz for public safety and 36 megahertz for new commercialservices.
Assignment by competitive bidding for six megahertz of this spectrum has been cdfhpledeaiuction of the
remaining 30 megahertz is currently planned for later this¥ear.

7. Recovery of additional spectrum beyond tHh6-806 MHz band (TV Channels 60-69) was
planned for the end of the digital transitfSnThus, early recovery of the 698-746 MHz band (TV Channels
52-59) was not contemplated in the DTV transition plan. This band is significantly more encumbered with TV
operations” Further, both the Congress and the Commission initially expected to license the7DowdHz

® DTV Sixth Report and Ordet2 FCC Rcd at 14590, § Bee also idat 14624-25, 1 76 (“[\W believe
that the public interest is best served by developing a Table of DTV Allotments that meets the DTV spectrum needs
of broadcasters during the transition; facilitates the early recovery of spectrum from channels 60 to 69; and also
facilitates the eventual recovery of 138 MHz of spectrum currently being used for analog broadcasting.”).

7 Seeid. at 14626,  79.

18 seeReallocation of Television Channels 60-69, the 746-806 MHz Band, ET Docket No. 9Net&e, of
Proposed Rulemakind2 FCC Rcd 14141, 14142, 1 3 (1999pHer 700 MHz Reallocation Notige

ld.
2 SeeBBA 97 supranote 1.
2 SeegenerallyUpper700 MHz Reallocation Noticd2 FCC Rcd 14141.

?2 See700 MHz Guard Bands Auction Closes: Winning Bidders Annourfedlic Notice DA 00-2154
(rel. Sep. 25, 2000); 700 MHz Guard Bands Auction Closes: Winning Bidders Annotmibdid, Notice DA 01-
178 (rel. Feb. 22, 2001).

23 auction of Licenses for the 747-762 and 777-792 MHz Bands Postponed Until September 12, 2001,
Public Notice Report No. AUC-01-31-A, DA 01-266 (rel. Jan. 31, 2001).

4 SeeDTV Sixth Report and Ordet2 FCC Rcd at 14590, 1 1.

?® Seeid. at 14609,  37. The NTSC incumbents and pending applications on Channels 52-59 include 89
licenses, 12 construction permits, and applications and allotment petitions for 57 new stations. The DTV incumbents
and allotment petitions on Channels 52-59 include 17 licenses, 95 construction permits, and 53 applications. The
(continued....)
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subsequent to the auction of the Upper 700 MHz Bar@ongress did not specify in the statute the amount of
spectrum the Commission must reclaim beyond Channels 60-69. The Commission determined that
broadcasters could operate with digital transmission systems in Channels 2-51 and therefore Channels 52-59
could be reclaimed for new servicés.

lll. DISCUSSION

8. Our framework for consideration of both allocation and service rules for the Lower 700 MHz
Band is modeled on our approach in the Upper 700 MHz proce&dinghis Notice, we address a number of
issues similar to those we addressed in the Upper 700 MHz proceeding. We seek comment generally on
whether the considerations that we found to be appropriate for the 746-806 MHz bands are equally applicable
to the Lower 700 MHz spectrum once it has been reallocated, or whether, given the differences in the two
bands, we should apply other approaches.

A. Allocation Proceeding
1. Reallocation

9. In recent years, there has been tremendous growth in new wireless services and demand for

(Continued from previous page)
LPTV incumbents and pending applications on Channels 52-59 include 835 licensees, 244 construction permits, and
607 applications.

® The BBA 97 directed the Commission to reallocate certain portions of the Upper 700 MHz spectrum from
broadcast use to commercial use lecE€mber 311997,see47 U.S.C. § 337(a) (as added by § 3004 of the BBA 97),
but not to commence competitive bidding for the commercial licenses on the reallocated spectrum before January 1,
2001, éee47 U.S.C. § 337(b)(2). That deadline was subsequertdglerated.SeeConsolidated Appropriations
Act, 2000, Pub. L. No. 106-113, 113 Stat. 2502, app. E, § 213; 145 Cong. Rec. H12493-94 (Nov. 17, 1999)
(“Consolidated Appropriations Act”). By contrast, the statutory deadline of September 30, 2002 has remained
unchanged since it was first enacted in the BBAS&e47 U.S.C. § 309(j)(14)(C)(iisee alsBBA 97 § 3007
(reproduced at 47 U.S.C. 8§ 309(j) note 3).

" SeeDTV MO&O of the Sixth Report and Orddi3 FCC Red at 7435-36, 1 42.

?® SeeService Rules for the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the
Commission’s Rules, WT Docket No. 99-188iird Report and Orde=CC 01-25 (rel. Jan. 23, 2001pper 700
MHz Third Report and OrdgrService Rules for the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of
the Commission’s Rules, WT Docket No. 99-168cond Memorandum Opinion and Orde€C 01-2 (rel. Jan. 12,
2001) Upper 700 MHz Second MO&(Service Rules for the 746-764 and 776-794 MHz Bands, and Revisions to
Part 27 of the Commission’s Rules, WT Docket No. 99-M@norandum Opinion and Order and Further Notice of
Proposed Rulemaking-CC 00-224 (rel. June 30, 200Q)pper 700 MHz MO&O and FNPRMService Rules for
the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the Commission’s Rules, WT Docket No. 99-168,
Second Report and Ordet5 FCC Rcd 5299 (20000pper 700 MHz Second Report and Oigd&ervice Rules for
the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the Commission’s Rules, WT Docket No. 99-168,
First Report and Orderl5 FCC Rcd 476 (200QUpper 700 MHz First Report and OrdeService Rules for the
746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the Commission’s Rules, WT Docket No. 99-168,
Notice of Proposed Rulemakintd FCC Rcd 11006 (1999) (collectively “Upper 700 MHzceexling”).
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spectrunf. Notwithstanding the introduction of more efficient digital technologies that increase the potential
capacity of spectrum to provide communications services, continuing expectations regarding increased demand
raise the concern that spectrum may be a limiting factor for new technology and services. In the United States,
virtually all spectrum, particularly in the most sought after bands below 3 GHz, has been assigned to various
services. Consequently, with the exception of several small bandwidth segments of only a few megahertz each
that are not sufficient to support high volume operations, there is very little unencumbered spectrum available
for new uses or users. In order to provide spectrum for new services, we now have to find ways for such
services to share spectrum with existing services or to reallocate spectrum from existing services to new
services and technologies. In the latter case, we have sometimes implemented plans that relocate incumbent
operations to other, generally higher frequency bands, and other times simply reduced the amount of bandwidth
available for a servic®.

10. The transition to digital television and resulting spectrum reclamation is a prime example of the
types of activities the Commission has undertaken to make new spectrum available. As a result of more
spectrally efficient digital technology, the Commission is able to reduce the amount of spectrum currently
allocated to broadcasting by 108 megahertz. This transition is a significant undertaking. In ordé@ate fac
the transition, we must balance the desire for new services with the significant investment and planning
required by the broadcasters to build new digital facilities and relocate operations.

11. As previously noted, the Commission has anticipated, given the degree of incumbency, that this
band likely would remain principally a television band until the end of the digital transition. However, given
the statutory requirement to auction this spectrum several years in advance of the end of the transition, we seek
comment generally on our reallocation plans and service rules necessary to license the spectrum consistent with
the Congressional mandate. We also seek comment on whether we should consider ways to facilitate the DTV
transition and the availability of this band to auction bidders sooner. In making proposals, commenters should
address consistency with the statutory requirements of Section 309(j)(14) and other relevant provisions of the
Communications Act.

a. Current Allocation

12. Domestically, the 698-746 MHz band is currently allocated on a primary bagis-ggovernment
broadcastingi.e., TV Channels 52-59, each having a bandwidth of six megahertz. TV broadcast services are

»see generallyPrinciples for Reallocation of Spectrum to Encourage the Development of
Telecommunications Technologies for the New Millenni®wljcy Statementl4 FCC Rcd 19868 (19993 fectrum
Reallocation Policy Statem@nPrinciples for Promoting the Efficient Use of Spectrum by Encouraging the
Development of Secondary MarkeBglicy Statement=CC 00-401 (rel. Dec. 1, 200@€condary Markets Policy
Statement

¥ see, e.g.Redevelopment of Spectrum to Encourage Innovation in the Use of New Telecommunications
Technologies, ET Docket No. 92-Birst Report and Order and Third Notice of Proposed RulemakirgCC Rcd
6886 (1992) (relocation of 2 GHz fixed microwave services to available frequencies in higher bands or alternative
media); Amendment of Section 2.106 of the Commission’s Rules to Allocate Spectrum at 2 GHz for Use by the
Mobile-Satellite Service, ET Docket No. 95-Fkcond Report and Order and Second Memorandum Opinion and
Order, 15 FCC Rcd 12315 (2000) (reducing spectrum allocation for Broadcast Auxiliary Service from 120 megahertz
to a total of 85 megahertz at 2025-2110 MHz).
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also permitted to use TV subcarrier frequencies, and more generally the TV channel, on a secondary basis for
other broadcast-related.(., datacasting) and non-broadcast purpdseBurther, the band is allocated to the

fixed service for subscription television operations in accordance with Part 73 of ouf rinéscnationally,

the band is allocated worldwide on a primary basis to the broadcasting service. The band is also allocated to
the fixed and mobile services in Region 2 (which includes the United States) on a secondary basis and in
Region 3 on a co-primary basfs.A footnote to the International Table of Frequency Allocations elevates the
allocation to the fixed and mobile services to primary status in the United States, Mexico, and several other
Region 2 countries, but has not been implemented domestically.

13. In its 1999 Spectrum Reallocation Policy Statemetite Commission noted that it planned to
consider reallocating the 698-746 MHz band for Fixed, Mobile and new Broadcast services for commercial
uses following the same approach it adopted for reallocating the 36 megahertz at 746-764 MHz and 776-794
MHz.** In the Commission’s recently adopt®G Noticeon Advanced Fixed and Mobile Services, the 698-

746 MHz band was identified as a possible candidate for third-generation (“3G”) mobile sérviceker, a
resolution adopted at World Radiocommunication Conference (“WRC”)-2000gnieed that some
administrations may use the 698-746 MHz band for 3G ser/icAs WRC-2000, the United States proposed

that the 698-746 MHz band be identified as one of several candidate bands for the terrestrial component of
International Mobile Telecommunications (“IMT”)-2000 (3G) and other advanced communication
applications®

b. Fixed, Mobile, and Broadcast Allocation

14. Consistent with ouSpectrum Reallocation Policy Statemeahe allocation for the 746-806 MHz
band, and U.S. positions taken at WRC, we propose to reallocate the entire 48 megahertz of spectrum in the
698-746 MHz band to the fixed and mobile services, and retain the existing broadcast allocation. Consistent
with this proposal, we also make editorial modifications to Footnote NG 159 to the Table of Alloations.

%' See47 C.F.R. § 2.106 note NG128.

% Seeid. § 2.106 note NG149.

#1d.

*1d. § 2.106 note S5.293.

% SeeSpectrum Reallocation Policy Statemelst,FCC Rcd at 19879-80, 1 25.

% SeeAmendment of Part 2 of the Commission’s Rules to Allocate Spectrum below 3 GHz for Mobile and
Fixed Services to Support the Introduction of New Advanced Wireless Services, Including Third Generation Wireless
Systems, ET Docket No. 00-238¢tice of Proposed RulemakingCC 00-455 (rel. Jan. 5, 2001) app.3B(
Noticé.

31d. at 7 38.

3 See International Telecommunications Union Final Acts of the World Radiocommunication Conference
(WRC-200D, Istanbul, 2000.

%9 Proposed rule changes to the Table of Frequency Allocations are set forth in Appendix A to this Notice.
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This allocation will sipport a family of services, including next generation broadband operations, and permit
the maximum diversity in service offerings and the broadest licensee discretion, consistent with international
allocations. This spectrum is located near spectrum now used for cellular radio telephone and other land
mobile services, and it could be used to expand the capacities of these services. Other possible applications for
this spectrum include wireless local loop telephone service, video and multimedia applications, and industrial
communications services. Additionally, under our proposal, parties would be able to obtain licenses in this
spectrum to offer broadcasting services. We request comment on whether this broad allocation is appropriate,
or whether some other allocation would better serve the public interest. We also seek comment with respect to
each4(3f the findings required under Section 303(y) with respect to our proposed allocation of the 698-746 MHz
band.

c. Special Considerations for Broadcast Allocation

15. The DTV transition plan anticipates that broadcasters will vacate this spectrum by the end of the
DTV transition period. For this reason, we would distinguish between broadcasters authorized pursuant to the
current allocation and service rules from new licensees who may provide broadcasting service. New licensees
will be subject to the rules we will adopt for the regulation of the reallocated spectrum. Broadcasters
authorized under the current rules are entitled to protection or accommodation from new licensees and will have
to vacate this spectrum by the end of the transition period. We envision that new broadcast services that may
find this band attractive could include two-way interactive, cellular, and mobile television broadcasting
services. For example, a number of existing broadcasters and others have expressed interest in operating DTV
services with a coded orthogonal frequency division multiplex (COFDM) modulation system that they believe
would support mobile television services. This allocation could provide opportunities for these parties to
operate such services.

16. At the end of the transition, television broadcasting will remain adjacent 6@8@46 MHz band
on channel 5* While we will consider issues such as field strength limitations in our service rules, we seek
comment on whether restrictions to the allocation are necessary to protect adjacent channel broadcast television
operations. For example, should we consider a guard band or a separate allocation at the lower end of the banc
limited to low power services? Alternatively, would the 698-746 MHz band be more useful for fixed services
than mobile services in light of the high number of incumbent broadcasters that operate on the spectrum? In
this regard, the comments should address whether fixed services may be more successful than mobile services
in structuring their systems to avoid interference with incumbent broadcasters, and thus be able to use the
spectrum more efficiently. We are also concerned about the effects of adjacent channel television broadcasting
on low power mobile operations in the 698-746 MHz band, for example mobile receive affteliviaseek
comment on whether we should adjust our allocation to perhaps minimize the presence of systems with low
immunity to high-powered signals.

“See, e.gsuprapara. 4.

*L This will include both full power and Class A low power television stations. Class A is a subset of low
power television defined by the Community Broadcast Protection Act of 1999.

* See, e.g.Broadcast Corporation of Georgia (WVEU-TV) Atlanta, Georgia, for Authority to Resume Full
Power Operationgylemorandum Opinion and Ordes5 Rad. Reg. 2d (P&F) 854 (Mar. 8, 1984).
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d. Low Power Television Service

17. The low power television (“LPTV") service currently operates on a secondary basi&PBtid6
MHz band. Thus, LPTV stations are allowed to operate to the extent they do not interfere with full power
stations. In ouDTV Proceedingwe determined that there is insufficient spectrum to preserve all existing
LPTV and TV translator stations, and decided that LPTV and TV translator stations will retain their secondary
allocation statu$’ In the 746-806 MHz proceeding, we permitted continuing operations ordaeg basis
for existing low power services in that band. At the end of the transition, low power television will be required
to cease operations on these frequencies. IDThéProceedingwe amended our rules to permit all LPTV
stations on Channels 60 to 69 to file displacement relief applications at any time requesting a channel below
Channel 60, even where there is no predicted or actual interference ¢onflict.

18. We subsequently extended the presumption of displacement to LPTV stations and TV translators
authorized on Channels 52-59Because we did not anticipate recovery of the 698-746 MHz band prior to the
end of the transition, we did not specifically address the status of LPTV vis-a-vis new service providers prior to
the end of the transition. Nor did we address whether LPTV stations should be permitted to operate in this
band after the end of the transition. Section 337(e)(2) of the Communications Act states that after allocating
the 746-806 MHz band “the Commission shall seek to assure, consistent with the Commission’s plan for
allotments for digital television service, that each qualifying low-power television station is assigned a
frequency below 746 MHz to permit the continued operation of such statiohs’ a result, we believe that
low power television should be permitted to continue to operate on the 698-746 MHz band ondargec
basis. Accordingly, we propose that LPTV and TV translator stations not be permitted to cause harmful
interference to stations of primary services, including new licensees in Channels 52-59, and cannot claim protection
from harmful interference from stations of primary services, including new licensees in Channels 52-59. However, as
set forth in theDTV Sixth Report and Ordewe propose that LPTV and TV translator operations will not be
required to alter or cease their operations until they actually cause interference to a DTV station or new service
provider’s operations in the 698-746 MHz bah&urther, as we did in the 746-806 MHz band, we propose that
LPTV stations be permitted to negotiate interference agreements with new service pfovidersote that it may
be possible for many low power stations operating on Channels 52-59 to co-exist with new service operations
on a non-interfering basis. For example, in certain regions of the country, such as rural areas and the western
mountainous states, LPTV stations and TV translators may not be affected by new service operations, at least
not in the near future. Although we recognize that LPTV and TV translator stations retain this secondary status, we

* See, e.gDTV Sixth Report and Ordet2 FCC Rcd at 14595, 14627, 14652-53, 11 11, 81, 141-42.
* See DTV MO&O of the Sixth Report and Orded FCC Rcd at 7465-66, 1 116.

> SeeEstablishment of a Class A Television Service, MM Docket No. O®Ré&port and Orderl5 FCC
Rcd 6355, 6395-96, 1 100 (2000).

%47 U.S.C. § 337(e)(2).

*" SeeDTV Sixth Report and Ordet2 FCC Rcd at 14652-53, 1 142.

8 SeeReallocation of Television Channels 60-69, The 746-806 MHz Band, ET Docket No. Relort
and Order 12 FCC Rcd 22953, 22966, 1 27 (1993pifer 700 MHz Reallocation Order
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seek comment on these proposals and any additional considerations that might mitigate the impact on low power
operations on Channels 52-59 during the transition period.

e. Satellite Services

19. While we are not making a specific proposal at this time concerning an allocation in this band for
satellite services, we also seek comment on this issue698&46 MHz band could possibly be used for
satellite uplink transmissiori8. While there may be significant constraints on such uses because of the
existing high-powered transmitters in this band, several satellite systems utilize technologies that may make
satellite operations possible. We seek comment on whether satellite operations, including satellite feeder link
operations, which typically involve a limited number of earth station locations, are technically feasible in this
band. In addition, while the BBA 97 requires that we assign spectrum reclaimed from broadcasters as a result
of the digital transition by competitive biddiiy,subsequently-enacted legislation restricts the use of
competitive bidding to license spectrum used for the provision of certain international satellite SerVites.
seek comment on whether these statutory provisions would affect our ability to allocate spectrum for flexible
uses that would include the ability to deploy satellite servitdgect to appropriate interference and other
technical limitations?

2. Transition Issues
a. Incumbent Broadcasters

20. As noted above, incumbent broadcasters may remain on the 698-746 MHz band until the end of
the digital transition targeted for 2006. The target date of 2006 may be extended for several years depending

**The International Telecommunication Union (“ITU") is currently studying whether additional spectrum
can be made available for use by systems in the mobile satellite service, and this matter is on the agenda for the WRC
in 2003. SeelTU Resolution 214 (Rev. WRC-2000), “Sharing studies relating to consideration of the allocation of
bands below 1 GHz to the non-geostationary mobile—satellite service” (urging studies on sharing between non-
geostationary mobile satellite and other services in frequencies below 1 GHz); ITU Resolution 800 (WRC-2000),
“Agenda for the 2003 World Radiocommunication Conferenesdlvesl.20;cf. ITU Resolution 728 (Rev. WRC-
2000), “Studies relating to consideration of allocations in the band 470-862 MHz to non-geostationary mobile-
satellite services.'See alsdTU Radio Regulations S5.311.

047 U.S.C. § 309()(14)(C).

>t SeeOpen-Market Reorganization for the Betterment of International TelecommunicatigriRuBct..
No. 106-180, 114 Stat. 48 (2000) (“ORBIT Act”). Specifically, Section 647 of the ORBIT Act provides:

Notwithstanding any other provision of law, the Commission shall not have the authority to assign by
competitive bidding orbital locations or spectrum used for the provision of international or global satellite
communications services. The President shall oppose in the International Telecommunication Union and in
other bilateral and multilateral fora any assignment by competitive bidding of orbital locations and or
spectrum used for provision of such services.

°2 Cf. Amendment of the Commission’s Rules with Regard to the 3650-3700 MHz Government Transfer
Band, ET Docket No. 98-23Fjrst Report and Order and Second Notice of Proposed Rulemaki 00-363 (rel.
Oct. 24, 2000)3650-3700 MHz First Report and Order
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on DTV consumer penetration levéls.Upon completion of the transition, analog service will cease and the
digital incumbents will be relocated into the “core” spectrum (Channels 2-51). The significant degree of
incumbency will pose considerable challenges to the provision of viable new commercial services prior to the
end of the transitiod. We seek comment generally on how we can further the viability of auction of this
spectrum consistent with our statutory obligations and sound principles of spectrum management.

() Analog Stations

21. Currently, there are 89 licensed full service NTSC analog stations and 12 approved analog
construction permits on the 698-746 MHz band. For the 746-806 MHz band, we concluded that stations for
which a construction permit has been granted are sufficiently far enough along the licensing process that they
should be treated the same as operating TV stations and receive protection from new service providers during
the DTV transition period, The Commission has established a three-year construction requirement to ensure
that holders of construction permits, both for new facilities and modification of existing facilities, progress in
constructiori’ We propose to treat construction permits in the 698-746 MHz band in the same manner we
adopted in the 746-806 MHz band and seek comment on this proposal.

22.1In the DTV Sixth Further Noticein order to accommodate parties who were in the process of
preparing applications, we established a final opportunity for the filing of new applications for analog stations
for vacant allotmenty. This filing period closed on September 20, 1996. Subsequently, the Commission
established a second filing period to allow persons with certain pending requests for new analog stations to
modify their requests, if possible, to eliminate technical conflicts with DTV stations and to move from
Channels 60-6% This second filing period opened on November 2299 and closed on July 17, 2080.

> See supraara. 2.

>4 Maps showing the Grade B contours of all co-channel and adjacent channel TV stations on Channels 52-
59 in the United States are set forth in Appendix B to this Notice.

% SeeUpper 700 MHz Reallocation Ordet2 FCC Rcd at 22969, | 35.
*47 CF.R. §73.3598.

>" SeeAdvanced Television Systems and Their Impact upon the Existing Television Broadcast Service, MM
Docket No. 87-268Sixth Further Notice of Proposed Rule Makidd FCC Rcd 10968 (199@)TV Sixth Further
Notice) The adoption date of this Notice (July 25, 1996) was the last opportunity to file petitions to add analog
channels to the TV Table of Allotments. The application filing deadline (September 20, 1996) was established as 30
days after publication of the Notice in the Federal Register. Regarding these applications, we decided to continue our
“cut-off” process for accepting competing apptions. We also decided to continue the policy of considering
requests for waiver of the 1987 freeze Order on a case-by-case®esi@rderRM 5811, Mimeo No. 4074 (rel.
July 17, 1987).

*® SeeMass Media Bureau Announces Window Filing Opportunity for Certain Pending Applications and
Allotment Petitions for New Analog TV StatiorRBublic Notice 14 FCC Rcd 19559 (1999Galog TV Filing PN.

> SeeWindow Filing Opportunity for Certain Pending Applications and Allotment Petitions for New
Analog TV Stations Extended to July 15, 20PQblic Notice 15 FCC Rcd 4974 (2000).
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Applications could be submitted during this filing window for (1) amendments (other than channel changes) to
pending applications for new full-service NTSC television stations on Channel 2-59, (2) petitions for rule
making seeking a new channel below Channel 60 for those applicants with pending applications for new full-
service NTSC television stations on Channels 60-69, (3) petitions for rule making seeking a new channel below
channel 60 for those applicants with pending applications for new full-service NTSC television stations on
Channels 2-59 at locations inside of the “TV Freeze Areas” and (4) amendments to pending rule making
petitions to amend the TV Table of Allotments to add NTSC television allotffients.

23. There are pending requests for approximately 57 new NTSC stations in this band, either with
applications or allotment petitions originally filed during the filing windows established by the Commission.
Some of the requests have been pending on these channels since they were filed, while others were amended t
specify a channel in this band under procedures announced in Public Notice ZB&R9-Previously, those
new station proposals had been for stations on Channels 2 through 59 at locations where they would have
conflicted with one or more DTV allotments or for use of TV Channels 60 through 69. The Commission
recognized that those persons with pending applications and/or petitions for new full-service NTSC television
stations on those channels had already invested time, money and effort into their applications andpetitions.
Therefore, the Commission stated that it would not summarily terminate the pending applications and petitions,
and it would, at a later date, provide applicants and petitioners an opportunity to amend their applications and
petitions, if possible, to a channel below Channéf60.

24. We recognize that continuing to process these applications could result in greater incumbency on
the 698-746 MHz band, which may make new service operations more difficult. This band was originally
intended to remain principally a television band until the end of the transition and we recognize that it may be
inequitable not to process these applications, or a subset of'tHaraddition, given the significant number of
analog and DTV incumbents that already exist on this band, the impact on the provision of new services may
be marginal. Therefore, while we do not direct the Mass Media Bureau to suspend processing of applications
(with the exception of stations on Channel 59) for new analog stations, we seek comment on our ultimate
treatment of the remaining pending applications. For example, we seek comment on whether there are stronger
equities for continuing to process any particular subcategory of these pending appfitatiorsidition, if

% See Analog TV Filing PNL4 FCC Recd 19559.

®L1d.; DTV Second MO&O of the Fifth and Sixth Report and Grde4 FCC Red at 1367-68, 1369, 1 40-
42, 45;Upper 700 MHz Reallocation Ordet2 FCC Rcd at 22971-72, 1 40.

%2 See Analog TV Filing PNL4 FCC Rcd 19559 TV Second MO&O of the Fifth and Sixth Report and
Orders, 14 FCC Rcd at 1367-68, 1369, 1 40-42 Uiper 700 MHz Reallocation Ordet2 FCC Rcd at 22971-72,
1 40.

® DTV Sixth Report and Ordet2 FCC Red at 14590, 1 1.

4\t granted, a new station would be grandfathered under the existing broadcast allocation and service rules
and would be afforded the same protection as existing NTSC stattonsew services would have to protect the TV
broadcast station until the end of the transition. Any of the pending applications granted would have no paired
allotment for a DTV channel and would be required to cease analog operations at the end of the DTV transition
period. These NTSC stations could also initially operate as digital stations or convert to DTV service during the
transition. In either case, the Commission would need to identify in-core relocation channels for their continued
(continued....)
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such applications are granted, we seek comment on whether we could require these stations to transition to
available frequencies below 698 MHz by a date certiagn, 2006, to ensure that these stations do not
encumber the provision of new services. We particularly seek comment on whether such a requirement would
be consistent with our statutory requirements in Section 309(j)(14) of the CommunicatiGhd\etlso seek
comment on whether these applicants (or a particular subset thereof) should be allowed to amend their pending
applications through a channel allotment rule making petition to specify a new digital channel in the core that
may become available later. With regard to applications pending for stations on Channel 59, we believe that
granting more analog station licenses could impact the licensing of new services in the Upper 700 MHz Band
due to adjacent channel interference probf&niBherefore, for the pendency of this rulemaking proceeding, we
direct the Mass Media Bureau to suspend processing of applications and channel allotment petitions for new
analog stations on Channel 59, but to allow limited amendments to specify another channel, if available.

(i) Digital Stations

25. Because the Commission was unable to accommodate a second digital channel for all broadcasters
within the “core” broadcast spectrum, there are a substantial number of digital channels on Channels 52-59 as
well. While the planning for the DTV Table of Allotments sought to minimize use of out-of-core channels, it
was necessary to make allotments outside this range, particularly in the most congested areas of the country.
Thus, there are 165 DTV assignments on Channels 52-59 (includes licenses, construction permits, and pending
applications). Also pending, are four DTV allotment petitions filed by entities that originally proposed NTSC
operations.

26. While there are roughly the same number of analog stations on Channels 52-59 as there are on
Channels 60-69, there are significantly more digital television incumbents. In particular, there are only 20
digital assignmentéon Channels 60-69 compared to the 165 assignments on Channels 52-59 and this number
may increase. As a result, it will be far more difficult for new services to operate on this band, particularly in
major metropolitan markets, prior to the end of the transition. In the recently adopéeBeriodic Review
Order in the first DTV periodic review, the Commission took steps to try and facilitate the transition so that
these incumbents can be relocdfe@pecifically, the Commission adopted a requirement for broadcasters with
both their analog and digital assignments within the “core” to declare the channels they plan to ultimately use

(Continued from previous page)

operation with DTV service after the transitioBeeDTV MO&O of the Fifth Report and Ordet3 FCC Rcd at
6864-66, 11 10-16. Any grant made during the pendency of thisqating Wl, however, be conditioned on the
outcome of this proceeding.

%47 U.S.C. § 309()(14).

®® See Upper 700 MHz First Report and Ordes FCC Rcd at 532-33, 1 1&ke also Upper 700 MHz
MO&O and FNPRMat 1 57 n.111.

® Fourteen stations are located in the continental United States and six stations are located in Puerto Rico.
% SeeReview of the Commission’s Rules and Policies Affecting the Conversion to Digital Television, MM
Docket No. 00-39Report and Order and Further Notice of Proposed Rulemali@g 01-24 (rel. Jan. 19, 2001)

(establishing election date of December 104 for commercial stations an@&&mber 312005 for non-
commercial stationsXTV Periodic Review Ordgr
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after the transitiofi, This will more readily enable the Commission to identify in-core channels for the out-of-
core digital assignments currently in Channels 52-69 so that the Commission can clear this spectrum.

(i) Low Power Stations

27. There are currently 835 licenses and 244 construction permits for low power television operations
on Channels 52-59. In addition, there are 607 applications pending for new low power stations. Many of these
pending applications involve requests for replacement channels by low power stations displaced by DTV
stations or seeking to vacate the use of TV Channels 60-69 (746-806 MHz). Section 3004 of the BBA 97
states that anyone holding a television broadcast license iM@806 MHz band “may not operate at that
frequency after the date on which the digital television transition period terminates, as determined by the
Commission.” The Conference Report confirms the plain language of the statute: “The conferees recognize
that in clearing this band, the Commission will displace not only full-power licensees but also secondary
broadcast services, including low-power licensees and television translator licéhséestir reallocation
proceeding for Channels 60-69, we found that this provision leaves us no latitude in clearing LPTV and TV
translator stations from the band at the end of the DTV transition périGection 3004 of the BBA 97
requires the Commission to “seek to assure” that qualifying LPTV stations are assigned a frequency below 746
MHz (TV Channel 60) to permit their continued operafion.

28. Throughout the DTV and related proceedings have recognized that the DTV transition and the
reallocation of spectrum to other services will have a significant impact on LPTV and TV translators. Further,
we have recognized that LPTV operators offer important services to specialized and minority audiences,
foreign language communities, and rural areas. In this regard, we adopted a number of rule changes in the
DTV Proceedingto mitigate the impact on these statibhhese rule changes included allowing LPTV
stations displaced by new DTV stations to apply for suitable replacement channels; considering such
applications on a first-come, first-served basis without subjecting them to competing applications; and
technical rule changes to provide additional operating flexibility for low power stationge also stated that
any industry negotiation and coordination efforts must be open to all parties, including LPTV Statdnise
we are committed in this proceeding to take reasonable additional steps to reduce the impact on such
operations, we are obligated to facilitate the DTV transition and to reallocate this spectrum as directed under
the BBA 97. We seek comment on whether there are additional measures we should consider for LPTV in the

*1d.
" SeeBBA 97 § 3004 (adding new § 337(e)(1) of the Communications Act).

"t SeeH.R. Conf. Rep. No. 105-217, 10€ong., ' Sess. at 580; 143 Cong. Rec. H6029 (daily ed. July 29,
1997).

?see Upper 700 MHz Reallocation Ord&R FCC Rcd at 22967, T 29.

"® SeeBBA 97 § 3004 (adding new § 337(€)(2) to the Communications Act).
" See DTV Sixth Report and Ordé@ FCC Red at 14652-57, 11 141-47.
1d.

®1d. at 14671, 1 182.
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698-746 MHz band.

Summary of Channels 52-59 Incumbents
: Construction Applications & 7
Licenses Permits Allotment Petitions Total New
NTSC 89 12 57 158 Not Permitted
DTV 17 95 53 165 Not Permitted
LPTV 835 244 607 1,686 Permitted

b. Interference Protection for Television Services

29. In theDTV Proceedingwe stated that all existing analog TV and new DTV stations in the 698-746
MHz band would be fully protected during the DTV transition pefiofihus, it will be necessary for licensees in the
reallocated spectrum to protect both analog TV and DTV stations in the 698-746 MHz band from interference. If
any additional NTSC licenses or construction permits or DTV full service allotments are made as a result of
pending petitions, they would be afforded full protection during the DTV transition period.

(i) Protection of Analog Stations

30. For the 746-806 MHz (Channels 60-69) band, we adoptedteodubdgy that specifies minimum
separation distances based on the various heights and powers of land mobile stations to prevent harmful
interference to incumbent analog television operations from new service providers. This methodology has been
successfully used in existing land mobile-broadcasting sharing arrangements in the 470-512 MHz band. We
used a 40 dB desired-to-undesired (D/U) signal ratio for calculating the co-channel geographic separation
requirements’ We found this to be a reasonable value that will provide sufficient protection for TV stations,
as prescribed by the BBA 97.Co-channel land mobile base station transmitters will be limited to a maximum
signal strength at the assumed TV Grade B contour that is 40 dB below the 64 dBu Grade B contour signal

" The Commission ended filing opportunities for new NTSC stations effective September 20S2896.
suprapara. 22. Amendments to certain of these applications and allotment petitions to change channels, filed prior
to the freeze were accepteditduly 15, 2000. All requests for new DTV allotments must be filed for in-core
channels. However, initially eligible DTV broadcasters are permitted to seek modified allotments, including
Channels 52-59See47 C.F.R. § 73.622(a). Not included in the coubts/a are four pgdions for NTSC
assignments, which have requested to convert their station proposals.

" See DTV Sixth Report and OrdéP FCC Rcd at 14626-27, 1 80.

0 SeeDevelopment of Operational, Technical and Spectrum Requirements for Meeting Federal, State, and
Local Public Safety Agency Communications Requirements through the Year 2010, WT Docket Nd-ig€-86,
Report and Order and Third Notice of Proposed Rulemakidg-CC Rcd 152, 221, { 152 (199Bublic Safety
Service Rule Ordgr

8.
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strength value, or 24 dBU. We adopted a 0 dB D/U signal ratio for adjacent channel oper&tiohdjacent

channel land mobile transmitters are thus limited to a maximum signal which can equal the TV Grade B signal
of 64 dBu at the TV station assumed Grade B contour of 88.5 km (55 miles). A typical TV receiver’s adjacent
channel rejection is at least 10-20 dB, which will further safeguard TV from land mobile interference. The
analog TV protections adopted in the 746-806 MHz reallocation proceeding were based on the need to balance
protection for existing broadcasting services, while making this spectrum viable for new services, including
public safety. We seek comment on whether we should employ the same method for protecting analog TV
stations in the 698-746 MHz band.

(i) Protection of Digital Stations

31. In our public safety proceeding, we determined that the same signal strength limits for land mobile
operation criteria used for protection of analog statipes,24 dB. co-channel and 64 ¢gBadjacent channel,
should also apply for digital statiofis. These field strength values correspond to co-channel and adjacent
channel protection ratios for a DTV station at its 41 diBld strength service contour of 17 dB and - 23 dB,
respectively’* We note that these determinations are consistent witDThe Sixth Report and Ordét
There, the Commission specified a minimum geographic separation of 250 km (155 miles) for co-channel
operations between DTV stations and the city-center in the areas where there are existing land mobile
operation$® Section 90.305(a) of our rules provides that full power land mobile base stations can be located
up to 80.5 km (50 miles) from the city-center of one of the specified Yitie€onsequently, under the
geographic separation standards adopted iDTé Sixth Report and Ordea land mobile base station could
choose to locate its station as closel&9.5 km (250 km - 80.5 km), or 105 miles to a neighboring DTV
station. At this distance, a typical land mobile base station would produce an interfering signal at the DTV
station’s 88.5 km (55 miles) equivalent Grade B contour corresponding to the 17 dB D/U protection ratio
specified in thdPublic Safety Service Rule Ordera DTV receiver. Thus, our decision to require land mobile
systems to provide signal ratios for DTV stations which will afford approximately the same separation distance
as we did for analog TV stations, was considered to represent a reasonable balance between the needs of botl
DTV stations and new services.

8 n terms of miles, if everything else is the same, a 40 dB D/U ratio rather than a 50 dB D/U ratio allows
base stations to be located approximately 48.3 km (30 miles) closer to a co-channel TV SeddhC.F.R. §
90.309 thls. A & B.

82 SeeDevelopment of Operational, Technical and Spectrum Requirements For Meeting Federal, State, and
Local Public Safety Agency Communications Requirements through the Year 2010, WT Docket NadS86686@,
Notice of Proposed Rulemakint FCC Rcd 17706, 17801-805, 11 230-40.

 See Public Safety Service Rule Ordet FCC Rcd 152.

# See idat 222-23, 1 155.

% See DTV Sixth Report and Ordée FCC Rcd at 14663-65, 1 163-65.

% See id; see alsat7 C.F.R. § 90.303(a) (for the areas where TV/land mobile sharing is currently
permitted).

8 See47 C.F.R. § 90.305(a).
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32. With regard to this new allocation of the 698-746 MHz band, we seek comment on whether we
should adopt the same criteria for protection of DTV stations as we use for protection of analog stations. We
are particularly interested in comments addressing the provisions for transmissions that may have the
characteristics of a wide band-noise like emission. As demonstrated by the table in Section 73.623(c)(3)(ii),
DTV receivers treat co-channel DTV signals as an increase in the noise floor of the desired signal. This
increase in noise floor is proportional to the power received from the undesired station. Therefore, in order to
maintain the minimum necessary signal-to-noise (S/N) ratio of 15.19 dB, the desired signal level must be
increased. Section 73.623(c)(2) of the rules sets forth a value of 15 dB for co-channel interference for DTV
into DTV which are only valid at receiving locations where the S/N ratio for the desired DTV signal is 28 dB
or greatef® At the edge of the DTV noise-limited service area, where the S/N ratio is 16 dB, the value of D/U
is 23 dB for interference protection from another DTV station. New land mobile systems operating in this
band employing wide band noise like signals may need to provide DTV stations the same increases in
protection as indicated in Section 73.623(c)(3)(ii) of the riiles.

33. Since we do not know the characteristics (bandwidth and power spectrum shape) of the co-channel
threat to DTV in the re-allocated Channels 52-59, we seek comment on whether digital, wide-band emissions
from these services in this band could cause interference to possible co-channel DTV operations, and may
require the imposition of more restrictive criteria than those provided for under Section 90.545 of the
Commission’s rules. In particular, we seek comment on the adequacy of 17 dB for co-channel protection of
DTV from wide band transmissions or whether we should consider more conservative protection levels.

c. Coordination with Canada and Mexico

34. The United States has bilateral agreements with both Canada and Mexico setting forth allotment
and assignment plans for TV broadcast stations covering the 698-746 MHz band (Channels 52-59). While the
U.S. has identified this band for reallocation to new services, neither Canada nor Mexico has done %0 to date.
Pursuant to these agreements, the U.S. must protect the signals of Canadian and Mexican TV broadcast
stations located in the border areas, and such operations will therefore affect U.S. non-broadcast use and
services in this band. Accordingly, we tentatively conclude that licenses issued for this band will be subject to
whatever future agreements the United States develops with these two countries. We further tentatively
conclude that, until such time as existing agreements are replaced or modified to reflect the new uses, licenses
in this band will be subject to existing agreements and the condition that harmful interference not be caused to,
and must be accepted from, TV operations originating in Canada and Mexico. We seek comment on our
tentative conclusions.

¥ See id § 73.623(c)(2).
¥ See id § 73.623(c)(3)(iii).

'y recently-signed Letter of Understanding (“LOU") with Canada recognizes U.S. plans to use this band
for other than broadcasting services, and notes that Canada is independently considering a reduction of the spectrum
in this band allocated to television. This LOU also specifically provides for non-broadcast allocations and services in
the 746-806 MHz bands (Channels 60-69) by establishing criteria to protect DTV stations and analog TV stations
established in accordance with the existing TV Agreement (Nov. 3, 1993 — Jan. 5, 1994).
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B. Service Rules

35. One of our primary goals in this proceeding is to establish service rules that will promote
innovative services and encourage the flexible and efficient use of this sp&ctrimrecent years the
Commission has implemented our statutory directives under Section 309(j) of the Communications Act by
addressing the growing complexities of spectrum management using approaches consistent with general
market-based principles. For example, in the Upper 700 MHz proceeding, we were guided by our conclusion
in our Spectrum Reallocation Policy Statemdrat a flexible, market-based approach is the most appropriate
method for establishing service rules for this bandSimilarly, in our recenSecondary Markets Policy
Statementwe stated that for competition to bring consumers the highest valued services in the most efficient
manner, competing users of spectrum need flexibility to respond to market forces and ‘dei@andistent
with the principles underlying th&pectrum Reallocation Policy Statemant theSecondary Markets Policy
Statementwe tentatively conclude that our service rules for this band should implement flexible use for the full
range of proposed allocated services, consistent with necessary interference requirements.

36. In seeking to achieve the above objectives, we recognize that our service rules must also take into
account the presence of incumbent broadcasters on the Lower 700 MHz Band and the processes we have
established in oubTV proceedingor relocating incumbent broadcasters into the DTV core spectrum. The
698-746 MHz band is currently used as Channels 52-59 by a significant number of existing full service analog
stations, LPTV stations, TV translator and booster stations, and by new DTV stations. These incumbent
broadcasters, both analog and digital, may continue to operate on channel allotments in this band until at least
December 31, 2008, or the relevant statutory conditions are met that allow incumbents to be relocated to
channels in the DTV core spectrum of Channels 2*5Therefore, the service rules for any new services on
the Lower 700 MHz Band must provide for the protection of incumbent television stations during the DTV
transition period®

37. We also seek to establish rules that will facilitate, rather than hinder, the clearing of incumbent
broadcasters from this spectrum in a manner consistent with our policy goal of locating all television channels
in the DTV core spectrum, thus making the band available for a wide range of advanced services. In the Upper
700 MHz proceeding, we considered the use of several voluntary “band clearing” mechanisms, such as the use
of secondary auctions to determine the price that would be paid by UppeiMHz licensees to TV

See e.g, 47 U.S.C. § 309(j)(3)(D) (Commission to promote efficient and intensive use of the
electromagnetic spectrum).

92 SeeUpper 700 MHz Third Report and Ordat § 3 (citingSpectrum Reallocation Policy Statemeit
FCC Rcd 19868).

9 SeeSecondary MarketBolicy Statemenrdt | 8.
% See47 U.S.C. § 309()(14)(A).

9 SeeSpectrum Reallocation Policy Statemelt FCC Rcd at 19879-80, T Z&e alsdTV MO&O of the
Fifth Report and Orderl3 FCC Rcd at 6887-88, TV MO&O of the Sixth Report and Ordd3 FCC Rcd at
7435-37, 11 42-45.

*®see Spectrum Reallocation Policy Statembat-CC Rcd at 19879-80, 1 25.
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incumbents who agreed to clear their channels in that Hhawhile we recognize that different circumstances

apply to the Lower 700 MHz Band, we are seeking comment in this Notice on potential mechanisms, with the
focus on voluntary mechanisms, to encourage the smooth transition from incumbent broadcast services to new
services due to the particular circumstances relating to the Lower 700 MHZ°Band.

38. In this section, we request comment on a number of issues, such as the appropriate relationship
between potential uses of the spectrum, the optimal size of the spectrum blocks available for auction, the
appropriate size of geographic service areas, any channelization plan, and other characteristics that we should
use to define licenses in the Lower 700 MHz Band. Comments should address whether particular
characteristics would encourage a variety of technologies and entrants, foster overall licensee flexibility,
provide licensees with the maximum number of options to provide service, and promote the other objectives of
the Communications AG. In addition, if we were to adopt allocations other than those proposed in this
Notice, we seek comment on whether our service rules should provide for all allocated services including, for
example, satellite servic&

39. While we seek comment from the public in general concerning the matters set forth in this Notice,
we specifically seek comment from Indian Tribal governments on the matters contained herein. As detailed in
the Tribal Government Policy Statemeadopted in June 2000, the Commission is committed to (1) working
with Indian tribes on a government-to-government basis to ensure that Indian tribes have adequate access to
communications services, and (2) consulting with Tribal governments prior to implementing any regulatory
action or policy that will significantly affect Tribal governments, their land, and resoltckge believe the
matters set forth in this Notice have the potential to foster the development and, ultimately, the deployment of
new technologies and services to many communities, including tribal communities. In keeping with the
principles of theTribal Government Policy Statemente welcome the opportunity to consult with Tribal
governments on the issues raised by this Notice and we seek comment both from Tribal governments and other
interested parties on the potential for the spectrum considerations set forth herein to serve the communications
needs of tribal communities.

1. Scope of Licenses
a. Permissible Licensed Services

40. In November 1999, this Commission issuedSpectrum Reallocation Policy Statemérdt sets
forth principles to guide our spectrum management activifieswe noted that demand has increased

o SeeUpper 700 MHz Third Report and Ordat  37.
% See infraPart 111.B.6.

* See, e.947 U.S.C. §§ 157, 309())(3)-(4).

100 Although we do not make a specific proposal in this Notice concerning an allocation in this band for

satellite services, we do seek comment on the isSae.suprdart 111.A.1.e.
101 seestatement of Policy on Establishing a Government-to-Government Relationship with Indian Tribes,
Policy Statement=CC 00-207 (rel. June 23, 2000)ipal Government Policy Statemégnt

102 SeegenerallySpectrum Reallocation Policy Statemei#t,FCC Rcd 19868.
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dramatically as a result of explosive growth in wireless communications, and that the Commission must focus
on allowing markets to become more efficient in increasing the amount of spectrum available'forwiee.
observed that flexibility could be permitted through the use of relaxed service rules, which would allow
licensees greater freedom in determining the specific services to be Sifeld@. further stated that the 698-

746 MHz spectrum could be used to make a variety diht#ogies and services available to the American
public®® We also note that the BBA 97 grants the Commission the authority to allocate spectrum for flexible
use, provided that the Commission makes certain findfigén providing for competitive bidding, we shalll

seek to promote the development and rapid deployment of new technologies without delay, encourage the
efficient and effective use of the spectrum, promote competition, and ensure that new and innovative
technologies are readily accessiSlen this Notice, we seek comment on the scope of services that should be
licensed under the service rules that we adopt for the Lower 700 MHz Band. Comments that are submitted in
response to this Notice should address whether our service rules would encourage the active and efficient use of
the Lower 700 MHz Band and enable nevhteriogies and services.

41. In this Notice, we emphasize our continued interest in the development of a variety of mechanisms
to make spectrum markets more flexible and efficient in the choice of service to be offered by licensees and in
the applicable service rules. We seek comment on whether to reallocate this spectrum in the 698-746 MHz
band to permit fixed, mobile, and broadcast services on the 698-746 MHz band. We seek to develop service
rules that are not based on a Commission prediction of how these bands will ultimately be used, but instead
enables us to establish maximum practicable flexibility. Accordingly, we request comment on how innovative
service rules and assignment mechanisms can maximize the use of this spectrum. We also seek comment or
how new technologies may affect the extent to which service rules effectively provide for flexible, efficient, and
intensive use of the spectruffi.

42. In theUpper 700 MHz First Report and Ordawre decided not to adopt service rules that would
permit both full power television and wireless services to operate on the Upper 700 MHZ B&adound
that the contrasting technical characteristics of full power television broadcasting, using power levels
authorized by Part 73° and wireless services effectively preclude the development of interference rules that
would enable the practicable provision of both sets of services on the spectrum under consideration in that
proceedind’’ We determined that if there is a disparity between the two services’ characteristic power levels

19314, at 19868, 1 2.

19414, at 19870, 1 9.

1914, at 19879-80, § 25.

1% 5ee47 U.S.C. 8303(y). This Notice seeks comment on the flexible use considerations in Section 303(y).

197 5ee47 U.S.C. § 309())(3)(A)-(B), (D).

% See47 U.S.C. § 309())(3)(D).

193566 Upper 700 MHz First Report and Ordes FCC Rcd at 483-87, 1 15-25.

1956047 C.F.R. Part 73 (Broadcast Radio Services).

1 SeeUpper 700 MHz First Report and Ordet5 FCC Rcd at 484-85, 17.
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and between their transmitter heights, these factors would have an impact on the ability of either of the services
to provide adequate servité. We further found that any substantial disproportion between the power levels of
services sharing a spectrum band creates much greater interference difficulties for the lower-power service than
when sharing or adjacent-band services operate at comparable power J&els.result, we adopted service

rules primarily directed toward fulfilling the need for a variety of new wireless services. The service rules we
adopted provided flexibility to licensees to make determinations respecting the services provided and
technologies to be used, including the provision of new broadcast-type service on the band, provided those
services comply with the applicable technical rules.

43. We solicit comment in this Notice on the extent to which our service rules can permit both new full
power broadcasting, in particular DTV and other digital broadcast operations, and wireless services to operate
on the Lower 700 MHz Band. Commenters should consider the interference concerns that we addressed in the
Upper 700 MHz proceeding, as well as any other relevant factors. We seek comment on whether the possible
technology or technologies used to provide digital broadcast services, such as those using a cellular
architecture, would be compatible with wireless services operating on the spectrum. In that regard, we seek
comment on whether a 50 kW limit for full power broadcasting would permit both broadcasting operations and
wireless services to use this spectrum, yet still allow flexible use of the spectrum consistent with technical and
interference requirements. We also request comment on whether service rules that allow licensing of full power
broadcasting on the band would affect the efficient use of the spectrum. To what extent would efforts to
manage interference between such dissimilar transmissions as full power television and wireless services
increase the possibility of substantial spectrum inefficiencies in the band? We also seek comment on whether
the licensing of full power broadcasters on this band would impose disproportionate, offsetting burdens on
wireless services, both fixed and mobile, and whether full power broadcasting would have a substantial impact
on the technical effectiveness and economic practicability of wireless service providers operating on this band.
In addition, we seek comment on whether any differences between the Part 27 and Part 73 rules that may affect
our determination as to whether the service rules for the 698-746 MHz band should permit both full power
television and wireless providers to operate on this band. We note that Sections 309(j)(14)(C) and (D) of the
Act, which apply to all spectrum reclaimed as part of the DTV transition, prevents the Commission from
declaring any party ineligible, for “any license that may be used for any digital television service” in certain
cities, on the basis of our duopoly rule and newspaper cross-ownership' rile seek comment on the
impact of these provisions on our determination of whether and how our service rules can and should permit
broadcast and wireless providers to operate on the Lower 700 MHz Band.

44. In theUpper 700 MHz First Report and Ordawre adopted service rules that addressed the need
for a range of wireless applications and recast the Part 27 rules to reflect their revised scope. The Commission
decided to allow any new broadcast-type services consistent with the Table of Allocations, provided that such
services satisfied our technical and service riffeSuch services, to the extent they may be offered, would not

112
Id.
113
Id.

14 35ee47 U.S.C. § 309(j)(14)(C)-(D); 47 C.F.R. § 73.3555(h), (d). Because we did not permit the use of the

spectrum by full power broadcasting in the Upper 700 MHzg®ding, we had no occasion to consider imposing any
eligibility restrictions based on our broadcasting rules.

1 SeeUpper 700 MHz First Report and Ordet5 FCC Rcd at 485-86,  19.
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necessarily resemble current radio and television broadcast services subject to Part 73 and 74 of our rules, but
could still meet the statutory definition of “broadcastifi)."Because such new broadcast-type services would
necessarily use lower power levels than even existing low-power television service, and may differ significantly

in both technical and public policy respects from full power broadcasting, we did not seek to anticipate or
develop a regulatory framework beyond the technical and operational rules that were adopted in the Upper 700
MHz proceeding or that already applied to broadcast services in general. However, we did remind potential
applicants for such new broadcast-type services that compliance with Part 27 technical standards did not alter
the underlying nature of such services, or the licensees’ related regulatory and statutory obfigatéms.

seek comment on whether to license new broadcast-type service on the Lower 700 MHz Band.

45. In this Notice, we do not make a specific proposal concerning an allocation in the Lower 700 MHz
Band for satellite service, but request comment on the matter. In the event that an allocation is made in this
band for satellite service, we seek comment on whether auction winners should be afforded the flexibility to
deploy satellite services, either themselves or by agreement with a satellite operator, within their licenses’
geographic area, provided that such operations do not cause unacceptable interference to services operating ir
adjacent geographic areas. Further, if an allocation is made in this band for satellite service, we seek
comment on the service rules that would apply to such service.

b. Size of Spectrum Blocks for Each License

46. We seek comment on the appropriate amount of spectrum for each license in the 698-746 MHz
band. Should we license, for example, the spectrum as a single 48 megahertz block or should it be licensed as
two or more smaller blocks?

47. We seek comment first on whether the utility, and therefore value, of the spectrum would be
enhanced by providing for the auction of a single block. A spectrum block of such size would seem to
minimize the potential for third-party interference and thereby minimize the needed scope of our interference
rules. In this regard, given the difficult incumbency issues associated with this band, we seek comment on
whether economics associated with being a licensee of a large block of spectrum would make it easier for the
licensee to develop services around existing incumbents, clear the band of incumbents, and generally deal with
interference issues in the band. We also request comment on whether a single licensee, as opposed to numerot
licensees, would be more likely to successfully negotiate the clearing of incumbent broadcasters from the
spectrum. Would it be in the public interest to leave the determination of the internal framework of the 698-
746 MHz band to one licensee? Comments should address both the possible and expected scope of use by
single 48 megahertz licensee. Commenters should identify the range of services that could be offered if we
employ a license of this size. In addition, we seek comment on what spectrum block size would best facilitate

18 5e6id. at 483 n.37. We noted that under the Act, the term “broadcasting” means the dissemination of

radio communications intended to lee@ived by the public, directly or by the intermediary of refaiians. See47
U.S.C. § 153(6).

" see Upper 700 MHz First Report and Ord&s FCC Rcd at 494, 1 43 n.95, 509, 1 81 n.188.

18 cf, 3650-3700 MHz First Report and Ordsupranote 52.
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the “reasonable and timely® deployment of broadband applications which may be spectrum-intensive.

48. We seek comment, alternatively, on whether we should establish two or more blocks to license this
spectrum, and what should be their size. We seek comment, for instance, on whether the spectrum should be
licensed in two blocks of 24 megahertz each. Commenters also should address whether a block of 12
megahertz or more is required to provide access to a wide range of advanced telecommunications services. In
addition, they should explain whether a block of six megahertz is necessary to enable wireless
telecommunications services, or a viable digital television service. Licensing based on smaller spectrum blocks
may be preferable for rural and small carriers. Parties who prefer smaller spectrum block sizes to larger
blocks should identify the advantages that licensing based on smaller spectrum blocks would have on potential
auction participants. If commenters support licensing based on spectrum blocks other than those we discuss
herein, they should state why other size spectrum blocks are more appropriate. The comments also should
address the impact that the size of the spectrum blocks will have on the services that may be provided on this
band, especially given the difficult incumbency issues.

49. Comments are invited on whether we should adopt a licensing plan for this band that provides for
different sized blocks. The comments should address whether this approach could improve spectrum
efficiency, offer greater flexibility in the use of spectrum, increase the diversity of services offered to
consumers, and facilitate the development of advanced telecommunications services.

50. We also seek comment generally on the minimum size of spectrum blocks needed to enable
competitive commercial services. In this regard, we note that our simultaneous multiple round and
combinatorial (or “package”) auction design generally offers bidders substantial flexibility to aggregate blocks
of spectrum for their particular useS. We seek comment on whether in light of the auction designs that may
be available, we should define spectrum block sizes that would require bidders to aggregate spectrum at
auction to achieve the most efficient result. Such an approach may provide bidders with greater flexibility to
implement their plans, as compared with the Commission’s traditional approach toward defining spectrum
blocks, which attempts to define optimal block size and allows adjustments through secondary market
mechanisms, such as disaggregation, if such fine-tuning is necessary.

51. Commenters should consider the relationship between the amount of spectrum per license and the
ability to protect existing broadcast operations in this band during the transition to DTV. The comments should
address how the size of the spectrum blocks will affect the licensees’ ability to deploy new, innovative services

119 5eeSection 706 of the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 153 § 706 (set

forth at 47 U.S.C. § 157 nt.)

120 Package bidding may take many forms. Under the design that the Wireless Telecommunications Bureau

has developed for the upcoming 700 MHz band auction (Auction No. 31), bidders are not restricted to placing bids on
individual licenses, but may also place all-or-nothing bids on packages of liceasAsiction of Licenses in the

747-762 and 777-792 MHz Bands Scheduled for September 6, 2000; Procedures Implementing Package Bidding For
Auction No 31,Public Notice 15 FCC Rcd 11526 (2000) (describing package bidding procedures for 700 MHz band
auction). Under this approach, for example, a bidder desiring to inaugurate a nationwide service could bid on a
package of licenses that covers the entire nation and not face the risk of winning only some of the desired licenses
and paying more than the bidder values those licenses by themselves (without the other licenses needed to provide
nationwide coverage).
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and the impact that the size of the spectrum blocks may have on the ability of licensees to compete with
existing fixed and mobile service providers. The comments also should consider the need to preserve licensee
flexibility in technical and service application choices.

52. In light of the presence of incumbent broadcasters on this band, we seek comment on whether
spectrum blocks of six megahertz could be aligned in the 698-746 MHz band plan toocwlresih
individual six megahertz television channels. We request comment on whether our adoption of six megahertz
blocks as an appropriately-sized spectrum block would facilitate clearing of the band by incumbent
broadcasters or otherwise enhance the value of the spectrum. In addition, in this Notice, we seek comment on
the possibility of a guard band or some other form of protection for services provided belo98tfi46 MHz
band, on television Channel 51. We request comments on the impact of the adoption of service rules in this
proceeding on the incumbent use of Channel 51.

c. Size of Service Areas for Geographic-Area Licensing

53. We tentatively conclude that we should adopt a geographic area licensing approach to assign
licenses in the 698-746 MHz band. In contrast to station-defined licemgngsite-by-site licensing), our
experience has been that geographic area licensing affords licensees substantial flexibility to respond to market
demand and may result in significant improvements in spectrum utilization. Geographic licensing provides
licensees with flexibility to dynamically adjust spectrum usage depending upon market conditions, and thus
maximize the use of spectrum in areas of highest demand. These same adjustments may be significantly more
difficult under a site-by-site licensing regime where prior Commission approval is needed before a licensee can
modify its service and coverage. Geographic area licensing schemes have been employed in a number of
services with which licensees in the 698-746 MHz band may potentially colfipdte.addition, consistent
with Part 27, we adopted a geographic licensing approach for the 746-764 and 776-794 MHz bands in the
Upper 700 MHz proceeding.

54. Assuming that we utilize a geographic area approach for688&746 MHz band, we seek
comment on the appropriate size of service areas on which licenses should be based. Should we license, for
example, all or part of the 48 megahertz of reallocated spectrum on a nationwide basis, or would smaller
geographic license sizes be more appropriate for this spectrum?

55. We seek comment, first, on a possible nationwide license. Nationwide licenses have the advantage
of providing carriers with more flexibility in the buildout of their services, as well as in coordinating with
incumbents. In this regard, we seek comment on whether any problems associated with the operation of the
many incumbent TV stations in this band may be better addressed by licensing this spectrum in larger areas
where there may be less of a need for complicated protection agreements. Does the presence of a large humbe
of broadcasters in the 698-746 MHz band make nationwide licenses more desirable than regional or other
license sizes? We also seek comment on the extent to which nationwide licenses maximize the opportunity to
provide the widest array of services and business plans. Do nationwide geographic licensing areas, especially
in light of our proposal to permit partitionitigand our seeking comment about spectrum led&imyovide

12 gee, e.g., infrparas. 55-57 (describing geographic license areas for various broadband Commercial

Mobile Radio Services (“CMRS")).

1221 light of the variety of potential services that we envision will use this reallocated band, including

emerging technologies or next-generation applications, the most desirable or efficient scale of service area may vary
(continued....)
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the necessary incentives for fostering the growth of existing technologies while encouraging the development of
new applications? Would the adoption of nationwide geographic licensing areas provide potential savings to
the time and cost of developing applications and manufacturing equipment to operate in the 698-746 MHz
band?

56. In the Upper 700 MHz proceeding, the Commission chose six large, regicmadniic Area
Groupings (“EAGs”) for the 747-762 MHz and 777-792 MHz bahtisThe use of regional licenses may
permit licensees to take advantage of the opportunities afforded by licensing spectrum on a wide regional basis.
Accordingly, we request comments that address the possibility of issuing large, regional licensé€98a the
746 MHz band. Are the six EAGs the appropriate license size for this reallocated bak@?EAGs (or
other regional licenses) preferable to nationwide licenses because they may more easily allow partitioning to
serve the needs of smaller users and regional communities? If we adopt six regional EAGs, we seek comment
on what would be the optimal spectrum block size. Commenters should address whether blocks of 48
megahertz, 24 megahertz, or smaller sizes would be appropriate for regional EAGs. We note that our
simultaneous multiple round and combinatorial or package bidding auction designs generally offer bidders
flexibility to aggregate multiple licenses to cover larger geographic areas for their particular uses. Would the
opportunity to aggregate a small number of regional licenses be sufficient for those seeking to build a
nationwide footprint? We invite comment on how to define an appropriate geographic service area in light of
the various types of bidding procedures that the Wireless Telecommunications Bureau now has at its disposal.

57. Commenters should also address whether smaller geographic license sizes are appropriate for all
or a subset of this spectrum. For example, the Commission has licensed spectrum using smaller territories
defined by the 306 Metropolitan Statistical Areas (“MSAs”) and 428 Rural Statistical Areas (“RSAs”), and
the 172 EAs and three EA-like areas. When combined, the MSA and RSA service areas create the 734
geographic areas that were originally used to license cellular s€fviBairal and smaller carriers may prefer
licensing based on small geographic aréasf so, which license sizes are preferable to the larger, regional

(Continued from previous page)

according to the business plan of the potential licensee. Therefore, some licensees may need smaller service areas.
We tentatively conclude below to allow post-auction partitioning of licenses for bidders whose business plans require
different size geographic areas than are adopted Is&e.infraPart 111.B.3.g.

15 see infraPart 111.B.3.a.

12 5ee Upper 700 MHz First Report and OrdEs, FCC Rcd at 500, 1 56. The six EAGs are based on

Economic Areas (“EAS").

12511y addition to the six KGs, the Camission has used regional approaches to license spectrum in the 12

Regional Economic Areas (“REAs”) and the 52 Major Economic Areas (“MEASEeAmendment of the

Commission’s Rules to Establish Part 27, the Wireless Communications Services (“WCS"), GN Docket No. 96-228,
Report and Orderl2 FCC Rcd 10785, 10814-16, 1 54-60 (1997). REAs and MEAs are based on the 172 EAs, as
modified by the Commission.

1% The 172 EAs are defined by the U.S. Department of Commerce, while the three additional EA-like areas

are defined by the Commission. The Commission has issued certain Specialized Mobile Radio (“SMR") licenses
based on EAs.

127 5eg, e.g., Upper 700 MHz First Report and OrdérFCC Rcd at 499, 55.
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license sizes? Should we license part of the 48 megahertz of spectrum on a large regional (or national) basis
and the remaining part of the band in geographic areas of a medium or smaller scale? If commenters support
licensing based on service territories other than those discussed above, they should discuss why other types of
service areas are more appropriate. In addition, we seek comment on the impact that the size of the service ares
will have on the participation in the auction by parties that may be eligible for the Commission’s designated
entities provisions®®

58. We also seek comment on whether we should license the Gulf of Mexico as part of larger service
areas, as we did for the Upper 700 MHz Band, or whether we should separately license a service area or
service areas to cover the Gulf of Mexico. Commenters who advocate a separate service area or areas to cove
the Gulf of Mexico should discuss what boundaries should be used and whether special interference protection
criteria or performance requirements are necessary due to the unique radio propagation characteristics and
antenna siting challenges that exist for Gulf licensees.

59. We seek comment on the possible impact that broadcast use of this spectrum would have on the
determination of the appropriate geographic service area. We seek comment elsewhere in this Notice on
service rules that may permit the 698-746 MHz band to be used by both full power broadcasting and wireless
services?® Parties who believe that such combined use should be permitted should first comment on the
various choices we are considering in this proceeding for Part 27 geographic license areas and spectrum blocks
and the impact that this scheme would have on the concept of a station’s serving the needs and interests of its
community of license pursuant to Part*73.Those parties should also comment on any relation between our
geographic service area and spectrum block decisions and the combined use of these bands by CMRS and full
power broadcast services, which operate using significantly different power levels. We seek comment on how
any decisions regarding spectrum channelization and power levels, if combined use were to be permitted, would
affect the appropriate size of geographic licenses, in contrast to limiting or precluding broadcast use of the
spectrum. We also seek comment on alternatives that would rely on licensing by geographic area, by
community of license, or by some combination of these approaches.

d. Paired or Unpaired Spectrum Bands

60. In the Upper 700 MHz proceeding, we determined that spectrum blocks be established and licenses
be assigned on the basis of paired bafidsVe configured the 30 megahertz of spectrum in two paired bands:
a 10 megahertz band, designated Block C, and a 20 megahertz band, designated Block D. Each paired banc
constituted a spectrum block on which auction bids would be based in an EAG. Our decision to adopt this
paired band architecture reflected an assessment that the most commonly-used transmission procedure for
Personal Communications Services (“PCS”), cellular, and other established mobile and fixed wireless

128 see infraPart 111.B.5.b.

12 35ee supréPart I11.B.1.a.

10 5ee also supr®art I11.B.1.b.

131 5ee Upper 700 MHz First Report and Ordes FCC Red at 493-94, 11 40-A%per 700 MHz MO&O
and FNPRMat 1 12.
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applications, Frequency Division Duplex (“FDD"), requires paired spectfumAs discussed below, on
reconsideration in the Upper 700 MHz proceeding, we revised our rules to enable Time Division Duplex
(“TDD") based technologies to use unpaired bands, or both B&nds.

61. If we decide that the spectrum in the 698-746 MHz band should be licensed in two or more blocks,
should the spectrum be offered as contiguous or paired blocks and, if paired blocks, should the blocks be
symmetric or asymmetric in size? We seek comment on the extent to which the spectrum should be paired or
unpaired to enable viable commercial wireless services. Given bidders’ opportunities to aggregate licenses
under our simultaneous multiple round, combinatorial, and package auction designs, how would the adoption
of either a paired or unpaired band structure impact the Commission’s ability to achieve its spectrum
management goals, including flexible and efficient spectrunt*is&#Ve request comment on the degree to
which paired or unpaired bands are suited to new technologies, particularly such technologies that would
enhance the offering of advanced wireless telecommunications services. Comments should address the
particular requirements of the various services and their technologies, including transmission procedures such
as FDD or TDD, that would use this spectrum, and the impact on such services and technologies of our
adopting either a paired or unpaired band architecture.

62. We seek comment on the extent to which the power limits that are to be established in this
rulemaking should affect our adoption of a paired or unpaired band structure. In the Upper 700 MHz
proceeding, we allowed 1000 watt effective radiated power (“ERP”) base and fixed stations in both the lower
and upper bands, and 30 watt ERP mobile and control station, as well as 3 Watts ERP portables, in both the
upper and lower band® We found that such power limits would enable both base and mobile transmitters on
both the upper and lower bands, and thus permitted TDD-basewlegies to use either thepper or lower
bands, or both, as circumstances warrant. If we decide to adopt a paired band architecture for the 698-746
MHz band, should we enable the use of both base and mobile transmitters on both bands? Furthermore, should
we use the same power limits as we adopted in the Upper 700 MHz proceeding, or should some other power
limits be authorized instead? To what extent should we adopt power limits or out-of-band emission limits for
the 698-746 MHz spectrum that are aimed at enabling TDD operations, or operations that are based on some
other form of technology? Comments should address both the methodology to leegysetiether the power
limits should be the same or different for the two bands, and the specific power levels to be adopted.

63. We request comment on the impact that our decisions on the size of spectrum blocks and of the
service area should have on our decision on whether to adopt paired or unpaired spectrum bands. For example
would the adoption of smaller spectrum blocks be more or less appropriate in a paired band structure than in
an unpaired band structure? Would a decision to license blocks that are large enough for full power broadcast
service and to permit sharing of the spectrum by wireless and full power broadcast providers have an impact on
our decision to license spectrum on a paired or unpaired basis?

2 Upper 700 MHz First Report and Ordet5 FCC Rcd at 494, { 42.

133 Upper 700 MHz MO&O and FNPRHt T 10.

1% See47 U.S.C. § 309()(3)(D).

135 Upper 700 MHz MO&O and FNPRHt T 10.
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64. We also solicit comment on whether and to what extent the use of paired or unpaired spectrum
bands would accommodate entities seeking to negotiate voluntary transition agreements with incumbent
television licensees that could enable the clearing of such incumbent licensees from the 698-746 MHz band.
Comments should address whether such efforts to facilitate transition agreements are consistent with our
objectives of seeking to promote the rapid development of new technologies and the efficient and effective use
of the spectrum®

2. Technical Rules
a. General Technical Rules

65. We seek comment on whether the general provisions of Part 27 of the rules should be applied to
the 698-746 MHz band, and specifically on any rules that would be affected by our proposal to apply elements
of the Part 27 framework, whether separately or in conjunction with Part 73 requirements, to full power
broadcast services, or to any other parts of our rules. We solicit comment concerning the appropriate rules to
adopt for co-channel interference control, out-of-B¥rahd spurious emissitfi limits, and power limits and
radiofrequency (RF) safety requirements. The comments also should address whether all of these technical
rules would apply to all licensees in the 698-746 MHz band, including licensees who acquire their licenses
through partitioning or disaggregation.

b. Co-Channel Interference Control

66. Historically, the Commission has issued rules governing the technical and operating parameters of
radio transmitters in order to reduce to a pre-determined level the interference between licensees using the same
spectrum assignment in adjacent geographical locatidriBhis methodology of interference control generally
is most successful where the type of service provided and technology used by geographically adjacent licensees
are established by rule and reasonable assumptions can be made about the technical characteristics of receiver
that will be used.

67. Recently, the Commission has established new broadband wireless $8rvibesein licensees

1 5ee47 U.S.C. § 309()(3)(A), (D).

137 An “out-of-band emission” is an “[e]mission on a frequency or frequencies immediately outside the
necessary bandwidth which results from the modulation process, but excluding spurious emissions.” 47 C.F.R. §
2.1(c).

18 A “spurious emission” is an “[e]mission on a frequency or frequencies which are outside the necessary
bandwidth and the level of which may be reduced without affecting the corresponding transmission of information.
Spurious emissions include harmonic emissions, parasitic emissions, intermodulation products and frequency
conversion products, but exclude out-of-band emissiolts.8 2.1(c).

9 The objective of most of the Commission’s traditional interference control rules is to maintain, within a

high probability, the ratios of the strength of the desired signal to the strength of the undesired or interfering signals
(i.e., D/U ratio) at any location on the outer boundary of a service hoya are-determined minimums.

05ee, e.g47 C.F.R. Part 24 (Personal Communications Services); 47 C.F.R. Part 27 (Miscellaneous
Wireless Communications Service).
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are authorized to utilize any technology satisfying basic technicalfutegrovide any type of fixed or mobile

service. For these flexible use services, substantially different services and technologies could be utilized in
close proximity by geographically adjacent licensees. The multiplicity of existing and future technologies and
services that could be deployed side-by-side in a flexible use service may increase the possibility for
interference, thus raising the question of whether it is practical to devise rules intended to limit interference in
the traditional sense €. to a pre-determined level) for all potential interfereficeThis Notice seeks comment

on a wide range of uses in the Allocation Table. Accordingly, we are potentially allowing a broad range of
technologies and services for possible co-existence within this spectrum, and the nature of the services and
technologies can affect the potential for interference between licensees using the same spectrum in adjacent
service areas. We are particularly interested in receiving comments on potential interference issues that could
arise in the event that we decide to reallocate the 698-746 MHz band for use by fixed, mobile, and broadcast
services or any combination of these services.

68. The Commission has adopted rules employing one or the other of two methods for broadband fixed
and mobile services in regard to addressing the issue of co-channel interference between adjacent systems. Ir
the Cellular Radiotelephone Service, the Commission has mandated that adjacent users coordinate spectrurm
usage by facilities withiri21 kilometers (75 miles) of each other and to resolve technical problems that may
inhibit effective and efficient use of the spectrlith. This method is a coordination requireméft.In the
Personal Communications Service and the Wireless Communications Service, the Commission has instead
adopted rules requiring that the licensees limit the strength of their signals (“field strength”) to some prescribed
value at the boundary of their geographical license ‘ateRrovided that the specified field strength limit is
met, licensees may unilaterally deploy facilities in the boundary area without coordinating with adjacent
licensees? This latter method is the field strength limit.

69. In the Upper 700 MHz proceeding, the Commission adopted a field strength limit rather than a
coordination requirement to control co-channel interference in the 'Harihe Commission found that a

14l Generally, these are rules that address out-of-band emissions, which are intended to limit the potential for

interference with services operating in other parts of the spectrum.

142 Minimum D/U ratios, which are the basis for traditional FCC interference rules, are mathematically

determined for each service by considering factors representing the required quality of service, the specific type of
modulation and demodulation employed, the emission bandwidth, and anticipated propagation path eagiables (
fading). However, these necessary factors are not specified in a flexible use service.

14335ee47 C.F.R. § 22.907.

1 Service may be provided without harmful interference in intersystem border areas if licensees, each with

detailed knowledge of the particular service and technology that they have decided to use, coordinate their spectrum
usage near the border areas, especially where technologies and services differ.

1%°See47 C.F.R. 8§ 24.236, § 27.55.

1 The use of a field strength limit does netassarily prevent interference from occurring, but does allow

licensees to have some idea of the worst-case undesired field strengths that could be encountered at the border of their
systems.

1 see Upper 700 MHz First Report and Ordes FCC Rcd at 515, § 96.
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coordination method could impose unnecessary coordination costs in the case of facilities that were unlikely to
cause interference, and possibly could lead to anti-competitive actiViti@he Commission also determined

that the field strength limit will apply to base and fixed stati8hthe maximum field strength permitted along

the geographic area border will be 40p&‘5§n,15° and that issues of compliance will be determined by
calculations using the TV broadcast field strength cu’e$he use of this procedure was found to potentially
enable licensees to deploy their facilities effectively, while minimizing interference to co-channel licensees in
adjacent areas’ We seek comment on whether this universal field strength limit rule will imfagmize
interference between all adjacent systems using the same or overlapping spectrum regardless of what types of
service, technologies, emission types or power levels are used.

70. We seek comment on whether we should adopt rules establishing a boundary field strength limit to
control co-channel interference in the 698-746 MHz band. If we wergottse this method, what should be
the field strength limit? Should it be 40 @&m or some other valu&? We request comment on whether a
field strength limit would reduce the need for coordination by giving licensees the ability unilaterally to deploy
facilities in boundary areas as long as the limit is met. We also seek comment on whether a field strength limit
by itself may provide insufficient assurance against interference among co-channel licensees. Even with a
boundary limit, would some degree of coordination and joint planning between bordering licensees be needed to
ensure efficient use across the boundary? To the extent such coordination between adjacent licensees is likely
to be needed, to what extent can we rely on purely voluntary procedures to reach efficient results? Would any
rules or guidelines be beneficial in facilitating such coordination? We also seek comment on whether we
should adopt criteria to protect Lower 700 MHz stations employing video broadcasting similar to the
protection criteria that we establish herein to protect incumbent DTV stations.

71. We seek comment on whether we should adopt a coordination requirement instead of a field
strength limit to control co-channel interference in this band. In the event we decide to use a coordination
requirement, how far from the boundary should the coordination zone be located? Would a general
coordination requirement minimize the potential for interference or impose unnecessary coordination for

148
Id.

91d. The field strength limit adopted therein does not apply to mobile stations.

%014, at 515, 1 97. The choice of 40, @m was based on the Commission’s previous use of that value for

800 MHz EA-based and 900 MHz MTA-based SMR licensing. The Commission found that services likely to be
provided in the 747-762 MHz and 777-792 MHz bands are similar to SMR and noted the proximity of those bands.

11d. at 515, 1 97 n.225. The Commission determined that the predicted¥0muBeld strength shall be

calculated using Figure 10 of Section 73.699 of the Commission’s rules, 47 C.F.R. § 73.699, with a correction factor
of minus 9 dB, for antenna height differential.

152Upper 700 MHz First Report and Ordet5 FCC Rcd at 515, § 97. Minimizing interference means

reducing it to the lowest possible level.

%3 The field strength value could be scaled to account for the difference in effective area of a half-

wavelength antenna for the frequency range involved. Using, for example, a scaling factor of 20 log F would suggest
that a field strength of 39 @i¥/m for the 698-746 MHz band is comparable to 4Q.dBn for the 747-762 MHz and
777-792 MHz bands.
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facilities with a low potential for interference under either approach?

72. Commenters should provide an analysis of the advantages and disadvantages of both approaches,
or approaches that combine a boundary limit and coordination procedure. We seek comment, for example, on
whether anti-competitive behavior could result from our adoption of either approach. Moreover, how do the
two methodologies compare in terms of their effect on licensee costs? The comments should address these
guestions in the context of whether one method or the other would enable licensees to deploy their facilities
effectively, while minimizing interference to co-channel licensees in adjacent geographic areas. We also seek
comment on whether there are methods to control interference in the T@vitHz Band that would be more
effective than coordination or boundary field strength limits.

73. In the event that we adopt a field strength methodology, we seek comment on whether licensees in
adjoining areas should be permitted to agree to alternative field strengths at their common border. If we were
to agree to such a procedure, what would be the impact in terms of increased flexibility and harmful
interference? We invite comment on this approach to control interference in the context of the 698-746 MHz
band, both generally and if used in conjunction with field strength standards. Should we adopt a general
coordination approach is adopted, comments are requested on whether specific aspects of procedures, such a
those contained in Section 22.150 of the Commission’s Hilekould apply or, alternatively, whether a
general requirement such as the cellulartughould apply.

74. Section 27.64 of the Commission’s riféstates generally that Part 27 stations operating in full
accordance with applicable Commission rules and the terms and conditions of their authorizations are normally
considered to be non-interfering, and provides for Commission action, after notice and hearing, to require
modifications to eliminate significant interference. In view of the variety of services that might be provided by
Part 27 licensees on this band, including broadcasting, we solicit comment on whether we should apply this
rule for this spectrum. We also seek comment regarding whether interference protection can be achieved and
whether Section 27.64 of our rules should be modified to direct adjacent service area licensees to cooperate to
eliminate or ameliorate interference. This alternative would require each licensee ultimately to assume
responsibility for protecting its own receiving system from interference from transmitters in adjoining areas
that meet our standards.

75. We seek comment on what interference criteria should be established in the event we adopt service
rules that permit full power broadcastiffigand wireless services to sharing the 698-746 MHz band. We also
seek comment on whether we should adopt any protection of television service provisions addressed elsewhere
in the Notice into the co-channel interference rule.

15447 C.F.R. § 22.150.

1% Seeid. § 22.907.

1%%1d. § 27.64.

157 By full power television broadcasting, we mean a television broadcast station transmitting with more than

1000 Watts ERPSee Upper 700 MHz First Report and Ordes FCC Rcd at 484-85, 1 17 n.43.
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c. Out-of-Band and Spurious Emission Limits

76. In many of our radio services, the Commission often requires that out-of-band emissions be limited
to no more than 50 microWatts (pV) of transmitter output power over a typical instrument measurement
bandwidth:>® The rules that implement this requirement generally do so in the form of an attenuation
requirement of 43 + 10 log P dB. In the Upper 700 MHz proceeding, the Commission adopted this general
out-of-band emission limit to apply to equipment transmitting in the 747-762 and 777-792 MHz bands that
were the subject of the service rules under consideratibfowever, we also adopted more strict limits for
out-of-band emissions that fall within the Global Positioning Service (“GPS")Bamti within the 764-776
MHz and 794-806 MHz public safety barids.We invite comment on what out-of-band emission standards
should be established in our service rules for the Lower 700 MHz Band. We seek comment on whether we
should adopt a rule applying our general out-of-band emission attenuation requirement of 43 + 10 log P dB to
equipment used in the 698-746 MHz band. What are the potential costs and benefits of requiring greater or
lesser attenuation of out-of-band emissions? We also request comment on any other emission limits that
commenters believe to be appropriate. For example, should the limit specify a single out-of-band attenuation
level or should it specify a power roll-off that increases attenuation as frequency separation from the channel
boundary increases?

77. In the Upper 700 MHz proceeding we found that stricter attenuation requirements were required to
adequately protect the public safety bands from interferéhdale adopted an attenuation requirement of 65 +
10 log P dB per 6.25 kHz for mobile and portable transmitters, and an attenuation requirement of 76 + 10 log
P dB per 6.25 kHz for base and fixed transmitters for out-of-band emissions that fall within the 764-776 MHz
and 794-806 MHz public safety bard3. In this Notice, we request comment on whether it is necessary to
adopt a rule, applicable to equipment transmitting in the 698-746 MHz band, that provides more stringent
attenuation requirements for out-of-band emissions that fall within the 764-776 MHz and 794-806 MHz public
safety bands. We seek comment on whether equipment transmitting in the upper portion of the 698-746 MHz
commercial band poses a risk of interference to public safety operations that justifies adoption of these more

158 . . . . . . .
This requirement is expressed in our rules as an attenuation formula, which is:

A=43+10log P

where A is the required minimum attenuation of the emission below the total in-channel transmitter power output
power, expressed in deciBels (dB), and P is the total transmitter output power, in Watts. For very high powered
transmitters, there may also be an alternative maximum attenuation requirement, for example 80 dB.

%9 Upper 700 MHz First Report and Ordet5 FCC Rcd at 518, 7 103.

%9 The second harmonic frequency range of the Lower 700 MHz Band does not include the GPS band, as
does the Upper 700 MHz Band. Thus, there does not appear to be a question of any impact on GPS in this
proceeding.

181 Upper 700 MHz First Report and Ordet5 FCC Rcd at 519-20, 1 105-07.

12566 idat 519-20, T 106ee also Upper 700 MHz MO&O and FNPRIMTY 21-27.

18 35ee Upper 700 MHz First Report and Ordes FCC Rcd at 519-20, 1 1G&e also Upper 700 MHz
MO&O and FNPRMat 11 21-27.
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stringent attenuation requirements. We also seek comment on what resolution bandwidth should be used for
measurements to determine compliance with the out-of-band emission limits.

d. Power Limits and RF Safety

78. In the Upper 700 MHz proceeding, the Commission concluded that with regard to communications
power requirements, equipment transmitting in the 747-762 MHz and 777-792 MHz béindswve
characteristics similar to equipment used in other services in the sub-microwave UHF frequency bands.
Accordingly, rules were adopted that provided a maximum power limit of 1000 Watts ERP for base and fixed
stations, 30 Watts ERP for vehicular mobile transmitters and 3 Watts ERP for hand held portable
transmitters®* We request comment on whether these limits are also appropriate for base, fixed, mobile and
portable transmitters operating in the 698-746 MHz band, or whether some other limits should be adopted. As
indicated above, we also seek comment on the use of up to 50 kW ERP for video broadcasting in'this band.

79. The Commission considers RF safety procedures to be essential in protecting human beings from
excessive exposure to RF energy. Accordingly, we propose to require that facilities and devices operating in
the Lower 700 MHz Band be subject to the existing RF safety criteria and procedures applicaliidem fac
and devices having similar technical parameters and operating charact&fisti¢e. seek comment on this
proposal.

3. Licensing Rules

80. We seek comment below on the licensing rules for a full range of possible licensees, in accordance
with our stated intention to permit as much flexibility in the use of this spectrum as is consistent with the
requirements of Section 303(y) of the Communications'&ctWe seek comment generally on whether
licensees in the reallocated 698-746 MHz band shoufgbberned by Part 27 of the Commission’s rules. Part
27 was established to satisfy the requirement in Section 3001 of the Omnibus Consolidated Appropriations Act
of 1997 to reallocate and assign the use of the frequencies at 2305-2320 MHz and 2345-2360 MHz. Part 27
was initially adopted to govern services offered on those bands, and accorded licensees the flexibility to provide
any fixed, mobile or radiolocation service contained in the Table of Allocations in Part 2 of the Commission’s
rules. The regulatory framework of Part 27 includletgr alia: (i) the limitation of eligibility requirements to
foreign ownership restrictions set forth in Section 310 of the Communications Act; (ii) exclusion of Part 27
spectrum holdings from application of the CMRS spectrum cap; (iii) flexibility to partition geographic service
areas and disaggregate spectrum blocks; (iv) determination of regulatory status by licensee’s designation in
their long-form applications; and (v) incorporation, with some exceptions, of the competitive bidding rules set
forth in Part 1 of the Commission’s rules. We adapted and applied the Part 27 licensing procedures to the 746-
764 MHz and 776-794 MHz bands in our Upper 700 MHz proceeding.

164Upper 700 MHz First Report and Ordet5 FCC Rcd at 521-22, § 111.

1% s5ee suprgara. 43.

1% These existing requirements are found in 47 CFR 88 1.1307(b), 1.1310, 2.1091, 2.1093.

17 see suprgaras. 4, 14.
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a. Regulatory Status

81. We tentatively conclude that a licensee in the 698-746 MHz band may include any or a
combination of services with more than one regulatory status in a single license. In adopting a flexible
licensing framework for Part 27, the Commission permitted applicants to request more than one regulatory
status for authorization in a single license, rather than require the applicant to choose a single status for its
proposed services. Thus, a Part 27 license may authorize a combination of common carrier, hon-common
carrier and broadcast services in a single license, and the Part 27 licensee may render any kind of
communications service consistent with that regulatory status. As we tentatively conclude to authorize
licensees in the 698-746 MHz band to provide a variety of sendagsfixed, mobile,etc) under more than
one regulatory status€., common carrier, non-common carrier, and/or broadcast), any one licensee would be
permitted to provide any combination of services, anywhere within its licensed area at any time, consistent with
its regulatory status and interference protection requirements. Given our decision to apply this Part 27
licensing framework in the Upper 700 MHz proceeding, we seek comment on our tentative conclusion to adopt
this same framework for licensing services in the 698-746 MHz band. Does applying the same approach used
for the Upper 700 MHz Band to this reallocated 698-746 MHz spectrum achieve efficiencies in the licensing
and administrative processes?

82. Assuming that a 698-746 MHz licensee regulated under Part 27 may provide any communications
service consistent with its authorized regulatory status, we seek comment on whether that licensee should be
subject to other Commission rules specifically applicable to the nature of the service provided. Alternatively,
we seek comment on whether we should amend Part 27 to include any other obligations for certain services
authorized on this band. For example, the Communications Act applies specific requirements to broadcasters
and common carriers that are not applied to other Part 27 licensees. Uppaur700 MHz First Report and
Order, we determined that the provision of “new broadcast-type” services does not alter the underlying
broadcast nature of such services on the Upper 700 MHz Band, and as a result, such services are subject to th
regulatory and statutory provisions governing broadcast séftiddéowever, in outUpper 700 MHz MO&O
and FNPRM we declined to go so far as to apply an “equivalent regulatory regime” from Part 73 of our rules
to Part 27 broadcast licensees in the Upper 700 MHz band, stating that we would determine the applicable
regulatory framework in the context of the offering of specific, actual new broadcast-type S&tvivés.
tentatively conclude that we will adopt the same approach for Part 27 broadcast license&9@17 fiteMHz
band as we did for the Upper 700 MHz Band. We seek comment generally on any provisions in existing,
service-specific rules that may require specific recognition or adjustment to comport with the potential
supervening application of Part 27, as well as any provisions that would be necessary in Part 27 to fully
describe the scope of covered service and technologies.

83. The possible inclusion of full power broadcasting within the reallocated 698-746 MHz band is

168Upper 700 MHz First Report and Ordel5 FCC Rcd at 494, 1 43 n.95 (“The provision of new

broadcast-type services compliant with Part 27 technical standards does not alter the underlying nature of such
servicesor the licensee’s related regulatory and statutory obligatiyriemphasis added). Thépper 700 MHz
First Report and Ordedid not address the regulatory status of new broadcast-type services.

169Upper 700 MHz MO&O and FNPRIst 68 (stating that new 700 MHz broadcast licensees will be

subject to the statutory provisions of the Communications Act governing broadcasting, but will be only be subject to
the application of additional Commission regulations and policies in the context of specific service offerings).
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more problematic with respect to the licensing and administrative process. We ask commenters to address
whether a decision to permit full power broadcasting within this band affects our tentative conclusion that there
should be no additional requirements for new broadcast-type licensees operating undet’Pafw27decide

to permit full power broadcasting in this reallocated spectfshould Part 73 apply to licensees to the extent

they provide any broadcast services (including full power broadcasting as well as new broadcast-type services)
and should Part 27 apply to the extent licensees provide other wireless services?

84. Consistent with the Part 27 framework adopted for the Upper 700 MHz Band, we seek comment
on whether applicants and licensees in the 698-746 MHz band should also be required to indicate to the
Commission the regulatory status of any services that they choose to provide. To ensure compliance with the
statutory requirements of Titles Il and Ill of the Communications Act, the Commission has often required
applicants to designate the regulatory status of the services they intend to provide. For example, the
Commission’s current Form 601 Application for Wireless Telecommunications Bureau — Radio Service
Authorization requires an applicant to indicate whether the service it intends to offer will be common carrier,
non-common carrier, private, broadcast, and/or band manager. If we decide to 68§uifé6 MHz
applicants and licensees to designate their regulatory status, does the Form 601 need to be revised in any way’
To the extent that full power broadcast service is included in this reallocated spectrum, is there a need to
modify the Form 601 or any other appropriate form(s) that an applicant may use to seek these services, either
solely or in conjunction with other services under a single license?

85. We seek comment on whether applicants and licensees in the 698-746 MHz band should be
required to describe their proposed services. In adopting Part 27, the Commission stated that, apart from this
designation of regulatory status, the Commission would not require applicants to describe the services they
seek to provide. Likewise, in the Upper 700 MHz proceeding, the Commission stated that it is sufficient that
an applicant indicate its choice of regulatory status in a streamlined application process. Should we apply a
similar approach to services provided in the Lower 700 MHz Band, including full power broadcast as well as
new broadcast-type services? If potential applicants are unsure of the nature of their services and their
classification, we seek comment on whether we should require applicants to submit a petition with their
applications requesting clarification and including service descriptions for that purpose.

86. We also seek comment on whether we should permit licensees to change their service in such a
way that it alters their regulatory status. If we permit licensees to alter their regulatory status, what procedures
should the Commission adopt to provide for this change? We seek comment on whether we should require
such licensees to notify the Commission that they have altered their status, even if such change would not
require prior Commission authorization. Similar to Upper 700 MHz Band licensees, should licensees in the
Lower 700 MHz Band be required to notify the Commission within 30 days of the change, unless the change
results in the discontinuance, reduction, or impairment of the existing service, in which case a different time
period may apply? In these situations, how can we best maximize a carriers’ flexibility in service offerings

" This discussion is limited to the guestion of whether different Commission-imposed regulations should

apply to broadcasters depending on whether they are providing new broadcast-type services or full power
broadcasting on the 698-746 MHz band. To the extent that a Lower 700 MHz licensee’s services (either new
broadcast-type services or full power broadcasting) fall within the statutory definition of broadcasting, they will be
subject to the statutory provisions of the Communications Act governing broadcasting.

" see suprdPart I11.B.1.a.
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while also implementing, for example, the requirement in Section 214(a) of the Communications Act that the
Commission certify that the public convenience and necessity will not be adversely affected by such actions
initiated by carriers? Does the potential inclusion of broadcasting, including full power broadcast services,
require us to modify this approach? Because full power broadcast licensees are subject to different ownership
rules and attribution standards than wireless licensees, we request comment on what procedures should apply
when a licensee changes its offerings between these regulatory classifications.

87. Finally, we seek comment on whether we should permit licensees to lease their licensed spectrum
usage rights in accordance with the proposals we may adopt $eoandary Markets NPRptroceeding”
In the alternative, we ask commenters to address any unique attributes of the Lower 700 MézgBack(
of incumbency) that would justify a level of flexibility different from what we adopt generally in that
proceeding. In considering leasing arrangements inSeewondary Markets NPRMve stated the primary
issue may be whether all licensees in certain services should have the option to use some or all of their licensed
spectrum in the same manner as a band maragetp make spectrum available to third party users without
the need for prior Commission approval, while retaining primary responsibility for compliance with the
Commission’s ruled” We also seek comment on the potential for band manager licensing to provide
flexibility for the Lower 700 MHz Band given the distinctive technical and/or policy issues associated with its
reallocation. Because we have not issued a decision in the Secondary Markets proceeding, we seek commen
on the extent to which leasing arrangements and/or band manager licensing would help achieve the maximum
flexibility possible for the use of this spectrum, consistent with technical and regulatory constraints.

88. We also seek comment on whether our service and auction rules should have any special
provisions for private radio and/or public safety services on the 698-746 MHz band. For example, should
parties who would function as band managers with the ability to lease their spectrum rights to various types of
users, including private radio and/or public safety users, be eligible to bid for this spectrum? To enable the full
and flexible use of this reallocated spectrum, we ask commenters to address any specific measures that shoulc
be taken to accommodate the provision of private and public safety regulatory classes of services.

b. Eligibility

89. In theUpper 700 MHz First Report and Ordexe decided to impose no restrictions on eligibility
for a license in the 747-762 MHz and 777-792 MHz bafidsther than the foreign ownership restrictions set
forth in Section 310 of the Communications A€t.Consistent with this approach, we propose that there be no

1256047 U.S.C. § 214(a).

173 SeePromoting Efficient Use of Spectrum Through Elimination of Barriers to the Development of

Secondary Markets, WT Docket No. 00-28@tice of Proposed RulemakingCC 00-402 (rel. Nov. 27, 2000)
(Secondary Markets NPRM

4. at 7 22.

175

27.302.

SeeUpper 700 MHz First Report and Orde's FCC Rcd at 494] 47;see alsat7 C.F.R. 8§ 27.12,

1 See47 U.S.C. § 310. We discuss foreign ownership restrictions b&ew.infraPart 111.B.3.d.
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restrictions on eligibility for a license in tr&98-746 MHz band?” We seek comment on our view that
opening this spectrum to as wide a range of applicants as possible will encourage entrepreneurial efforts to
develop new technologies and services, while helping to ensure efficient use of this spectrum. Commenters also
should address how our proposed policy to not impose restrictions on eligibility should apply to possible use of
this spectrum for broadcasting.

90. We also seek comment on the character qualification standard that should be applied to licensees
in the 698-746 MHz band. While the character qualification standards applied to broadcasters have provided
guidance in common carrier proceedings, the Commission has said that these standards are not “directly
applicable” to common carriet5. We seek comment on whether there is any reason that full power
broadcasters who share spectrum with Part 27 wireless services, including wireless common carrier offerings,
should not be governed by the existing standards applied to Part 73 licensees. We also seek comment on
whether there is any reason we cannot apply our current rules to decide whether an entity that has been
disqualified from holding a full power Part 73 broadcasting license pursuant to our character qualification
rules should be eligible to provide non-broadcasting services pursuant to a Part 27 license.

c. Spectrum Aggregation Limits

91. To the extent that we allocate spectrum within the 698-746 MHz band for the provision of CMRS,
we seek comment on whether spectrum in this band, if used to provide CMRS, should be subject to the
Commission’s 45/55 MHz CMRS spectrum cap. Currently, 180 MHz of broadband PCS, cellular, and
SMR spectrum regulated as CMRS is subject to the Commission’s 45 MHz (55 MHz in rural areas) spectrum
cap. Part 27 of the Commission’s rules does not limit the amount of spectrum that an entity may aggregate in
any given geographic area. In the Upper 700 MHz proceeding, we refrained from extending the CMRS
spectrum cap to the newly reallocated 746-764 and 776-794 MHz Bfandee determined that the presence
of a CMRS spectrum cap for the existing 180 MHz of spectrum subject to the cap provides a sufficient
safeguard against consolidation of spectrum. In addition, we determined that factors such as the level of
encumbrance, the extended transition period, and the degree to which spectrum would be used for CMRS all
weighed against including the Upper 700 MHz Band in the spectruffi’cap.

" SeeUpper 700 MHz First Report and Ordet5 FCC Red at 497,  49.

"®see, e.947 C.F.R. § 73.3555.

5 issuing a Notice of Apparent Liability to MCI for premature and/or unauthorized construction, the

Commission stated: “Although not directly applicable to common carriers, the character qualifications standards
adopted in the broadcast context can provide guidance in the common carrier area as well.” MCI
Telecommunications Corporation, Petition for Revocation of Operating AuthOrigr and Notice of Apparent
Liability, 3 FCC Rcd 509, 515, 1 31 n.14 (1988).

18056047 C.F.R. § 20.6.

8l 5eee.g.,Upper 700 MHz First Report and Ordet5 FCC Red at 497-98, 11 49-53.

182 \ve purposely declined to adopt the alternative approach of applying a raised spectreig, G&pdr 60

MHz) because “[t]hat course would permit reconsolidation within the present [broadband PCS, cellular, and SMR]
bands.” Id. at 498, 1 53.
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92. In light of our findings in the Uppe&f00 MHz proceeding, we seek comment on whether we should
abstain from counting the 698-746 MHz band against the CMRS spectrum cap? Alternatively, if we decide to
apply the spectrum cap to this spectrum, we seek comment on whether and if so, how much, we should increase
the amount of spectrum a single entity can hold beyond the 45/55 MHz threshold. In this regard, it has been
our expectation that newly available CMRS-suitable spectrum either should be excluded from the cap, or if it
is included, that the cap should be adjusted accordifiglynder the former alternative, if the spectrum does
not count towards the cap and licensees use it for provision of CMRS, what impact will that have on
competition in the CMRS marketplace? Under the latter alternative, what impact would an increase of the cap
have on the reduction or concentration of competition and on changes in the prices or to the quality of services.
Commenters should address the relevance of the factors that we considered in our decision not to apply the
spectrum cap to the 746-764 and 776-794 MHz bands, including 1) whether applying the spectrum cap would
be consistent with our goals of seeking flexible use of this spectrum; 2) whether permitting licensees to acquire
all of the available lower 700 MHz spectrum in a given geographic area would resoldamées of scale that
could promote a variety of services, including advanced wireless services; and 3) whether it makes sense to
count this spectrum against the cap if the extent to which the 698-746 MHz ilabd used for CMRS
services is not clear.

93. We also seek comment on whether spectrum in the 698-746 MHz band should be subject to any
other aggregation limits. We decided not to adopt any in-band spectrum aggregation limits for the 747-762
MHz and 777-792 MHz bands. Similarly, should we not restrict the amount of commercial spectrum that any
one licensee may obtain in the 698-746 MHz band in the same licensed geographic service area? If so, we then
seek comment on whether there should be any cross-band aggregation limits between the 747-762 MHz and
777-792 MHz bands, and the 698-746 MHz band. Should we preclude or otherwise limit an entity from
obtaining all 78 MHz of spectrum in the combined Upper and Lower 700 MHz Bands in the same geographic
area?

d. Foreign Ownership Restrictions
94. Sections 310(a), (b) of the Communications'Agirovide:

(&) The station license required under this Act shall not be granted to or held by any
foreign government or the representative thereof.

(b) No broadcast or common carrier or aeronautical en route or aeronautical fixed radio
station license shall be granted to or held by--

(1) any alien or the representative of any alien;
(2) any corporation organized under the laws of any foreign
government;

1831d. at 497, 1 51. In our 2000 biennial review of spectrum aggregation limits, we are considering an

analytical framework to determine what, if any, constraints ought to apply to concentration of ownership in newly
available spectrum band&ee2000 Biennial Regulatory Review — Spectrum Aggregation Limits for Commercial
Mobile Radio Services, WT Docket No. 01-Nitice of Proposed RulemakingCC 01-28 (rel. Jan. 23, 2001).

18447 U.S.C. § 310(a)-(b).
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(3) any corporation of which more than one-fifth of the capital stock
is owned of record or voted by aliens or their representatives or
by a foreign government or representative thereof or by any
corporation organized under the laws of a foreign country;

(4) any corporation directly or indirectly controlled by any other
corporation of which more than one-fourth of the capital stock is
owned of record or voted by aliens, their representatives, or by a
foreign government or representative thereof, or by any
corporation organized under the laws of a foreign country, if the
Commission finds that the public interest will be served by the
refusal or revocation of such license.

95. In the Upper 700 MHz First Report and Ordewe concluded that Section 27.12 of the
Commission’s rules, which implements Section 310 of the Act, should apply to applicants for licenses in the
747-762 MHz and 777-792 MHz band3. We also decided that common carriers and non-common carriers
will not be subject to varied reporting obligations. To enable the Commission to monitor effectively
compliance with the alien ownership restrictions, we determined that both common carriers and non-common
carriers authorized in the 747-762 MHz and 777-792 MHz baiitgevrequired to file changes in foreign
ownership information pursuant to the reporting requirements in Part 27 of ouftules.

96. We tentatively conclude that Section 27.12 of the Commission’s Rules should apply to applicants
for 698-746 MHz band licenses. With respect to our alien ownership reporting requirements, we tentatively
conclude that we will require all licensees in 6@8-746 MHz band spectrum to file changes in foreign
ownership information to the extent required by Part 27 of our rules. We request comment on this approach.

e. License Term; Renewal Expectancy

97. The Communications Act imposes no term limit on licenses issued by the Commission, other than
those for broadcast services, which are limited to an eight-year licens&€ teffhe statute also specifies
renewal criteria for broadcast statiofis. Part 27 of the Commission’s rules provides for license term limits
and renewal expectancy for other than new broadcast-type services. Section 27.13(a) limits license terms for
certain licensees to 10 years from the date of original issuance or réfiewsal Section 27.14(b) establishes a

185 SeeUpper 700 MHz First Report and Ordek5 FCC Rcd at 502, 1 68ce alsat7 C.F.R. § 27.12.

186 SeeUpper 700 MHz First Report and Ordel5 FCC Rcd at 503, 1 64. We noted, however, that, by

establishing parity in reporting obligations, we do not establish a single substantive standard for compliance. Thus,
we do not and would not disqualify an applicant requesting authorization exclusively to provide non-common carrier
services from a license simply because its citizenship information would disqualify it from a common carrier license.

%7 See47 U.S.C. § 307(c)(1kee alsat7 C.F.R. § 73.1020(a).

18 56047 U.S.C. § 309(K).

%947 C.FR. § 27.13(a).
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right to a renewal expectanty.

98. In theUpper 700 MHz First Report and Orderve modified the license term as it relates to the
747-762 MHz and 777-792 MHz bands, to accommodate licensees’ need for additional time to develop and use
this spectrum, in light of its continued use by broadcasters until'2006/e decided that initial licenses for
the 746-764 MHz and 776-794 MHz bahdsvould extend eight years beyond the y2@06, the date as of
which incumbent broadcasters are required to have relocated to other portions of the spectrienugry 1,
2015)*° subject to certain condition’d. However, a licensee that commences new broadcast-type operations
on or before January 1, 2006illvee required to seek renewal of its license at the end of the eight-year term
following commencement of such broadcast operatitns.

99. We seek comment on the appropriate license term to apply with respect to licensees in the 698-746

MHz band. We seek comment on whether to adopt the license term and renewal provisions in Part 27 of the
Commission’s Rules, for other than new broadcast-type sefVicasle therefore seek specific comment on
whether the initial license term for licenses, other than new broadcast-type services, should expire on January
1, 2015. In addition, we seek comment on other alternatives, such as a 10-year license term. Commenters
should also address whether it would be possible to have different license terms, depending on the type of
service offered by the licensee. We also seek comment on how we would administer such an approach,
particularly if licensees provide more than one service in their service area, or decide to change the type of
service they plan to offer.

100. Furthermore, in théJpper 700 MHz First Report and Ordewe adopted the right to a

0 5edid. § 27.14(b). Section 27.14(b) states: “A renewal applicant involved in a comparative renewal

proceeding shil receive a preference, commonly referred to as a renewal expectancy, which is the most important
comparative factor to be considered in thecpealing, if its past record for the relevant license period demonstrates
that: (1) The renewal applicant has provided “substantial” service during its past license term; and (2) The renewal
applicant has substantially complied with applicable FCC rules, policies and the Communications Act of 1934, as
amended.”

191 SeeUpper 700 MHz First Report and Orders, FCC Rced at 504, 1 67.

19214, We also adopted the same license term and renewal expectancy for the Guard Bands that we adopted

for the 747-762 MHz and 777-792 MHz band&ee Upper 700 MHz Second Report and Qriiei-CC Rcd at 5331,
173.

193 seeService Rules for the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the

Commission’s Rules, WT Docket No. 99-1&Brata, DA 00-450 (rel. March 1, 2000Jpper 700 MHz Errata
% This date may be extended under particular circumstances set forth in 47 U.S.C. § 309())8<8(B).
supranote 4.
195
Seed47 C.F.R. § 27.13(b).
1% This includes the license term extension until January 1, 2015 for nonbroadcast licensees, as set forth in
47 C.F.R. § 27.13(b).
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renewal expectancy established in Section 27.14{b)Ve found that in order for a licensee involved in a
comparative renewal proceedifigto claim a renewal expectancy that licensee must include, at a minimum, the
showing required by Section 27.14(c) of the Commission’s filesVe seek comment on whether we should
likewise adopt the right to a renewal expectancy established in Section 27.14 for licensees in the 698-746 MHz
band.

101. We also seek comment on whether a new broadcast licensee operating in the Lower 700 MHz
Band would be able to claim the renewal expectancy established by Section 309(k) of te et seek
comment on whether there should be a distinction between the renewal expectancy that we will provide to new
broadcasters in the Lower 700 MHz Band and licensees offering other serécedatacasting and other
wireless services) on this band.

102. Consistent with Part 27, in thépper 700 MHz First Report and Ordewe found that in the
event that a license is partitioned or disaggregated, any partitionee or disaggregatee shall be authorized to hold
its license for the remainder of the original licensee’s term, and the partitionee or disaggregatee may obtain a
renewal expectancy on the same basis as other licensees in th& baadher, we decided that all licensees
meeting the substantial service requirement will be deemed to have met this part of the renewal expectancy
requirement regardless of which of the construction options the licensees have chosen. We concluded that this
approach is appropriate because a licensee, through partitioning, should not be able to confer greater rights
than it has been awarded under the terms of its license’drale seek comment on taking this approach with

Y747 CFR. § 27.14(b). To claim a renewal expectancy, a renewal applicant involved in a comparative

renewal proceeding must demonstrate that it has provided “stiabsmnvice” and has substantially complied with
applicable provisions of the Commission’s rules, policies, and the CommunicationSe%ad. § 27.14(b)(1)-(2);
see also Upper 700 MHz First Report and Ordéy,FCC Rcd at 504,  68.

198 A comparative renewal pceeding is one in which an existing licensee sllehged by another

applicant. The existing licensee must demonstrate sufficient reason for the Commission to renew its license for an
additional license term rather than issue the license to another appbesdZ C.F.R. § 27.14(bkee also

Amendment of the Commission’s Rules to Establish Part 27, the Wireless Communications Service, GN Docket No.
96-228,Report and Orderl2 FCC Rcd 10785, 10840, 10843-44, 11 106, 113 (192r) 27 Report and Ordgr

199 SeeUpper 700 MHz First Report and Ordelr'5 FCC Rcd at 504, 1 6&ee alsal7 C.F.R. § 27.14(c),
which requires an applicant’s showing to include: (1) a description of current service in terms of geographic coverage
and population served or links installed; (2) an explanation of the licensee’s record of expansion, including a
timetable for the construction of new base sites or links to meet changes in demand for service; (3) a description of
the licensee’s investments in its system; and, (4) copies of any Commission orders finding the licensee to have
violated the Communications Act or any Commission rule or policy, and a list of any pendiagdings that tate
to any matter described by the requirements for the renewal expectancy.

2056047 U.S.C. § 309(K).

21lsee Upper 700 MHz First Report and OrdEs, FCC Rcd at 504, 1 68ee alsal7 C.F.R. 88 27.15(d),
27.324(b)(4).

223566 Upper 700 MHz First Report and OrdEs, FCC Rcd at 504,  68ee alsdPart 27 Report and
Order, 12 FCC Rcd at 10840, 1 106.
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respect to 698-746 MHz licensees.
f. Performance Requirements

103. Section 27.14(a) of the Commission’s rules requires licensees to provide “substantial service”
in their service areas within their prescribed license term. Failure to meet this requirement will result in
forfeiture of the licens&> In the Upper 700 MHz First Report and Ordewe amended the performance
requirement in Section 27.14(a) as it relates to the 747-762 MHz and 777-792 MHz bands. We required in the
747-762 MHz and 777-792 MHz bands to provide substantial service to their service areas no later than
January 1, 2015" eight years after December 31, 2006, the date as of which incumbent broadcasters are
required to have relocated to other portions of the speéfurihis section defines substantial service “as
service which is sound, favorable, and substantially above a level of mediocre service which just might
minimally warrant renewal™®® In thePart 27 Report and Ordethe LMDS Second Report and Ordemnd
the Upper 700 MHz First Report and Ordathe Commission adopted safe harbors that would demonstrate
substantial servic® In implementing its auction procedures, Section 309(j)(4)(B) of the Communications Act
requires the Commission to include safeguards to protect the public interest in the use of the spectrum and
performance requirements “to ensure prompt delivery of service to rural areas, to prevent stockpiling or
warehousing of spectrum by licensees or permittees, and to promote investment in and rapid deployment of new
technologies and serviceS™ In addition, we seek to promote the efficient and effective use of the spé&trum.

We invite comment on the development of service rules to meet these objectives.

104. We seek comment on whether we should require licensees in the 698-746 MHz band to
provide substantial service on January 1, 2015, the date that we require licensees in the 747-762 and 777-792
MHz band to provide substantial service. We also seek comment on whether we should adopt any safe harbors
for licensees in the 698-746 MHz band. Inlthgper 700 MHz First Report and Ordaewxe adopted two safe
harbors for fixed services: (1) for a licensee who chooses to offer fixed, point-to-point services, the
construction of four permanent links per one million people in its licensed service area during its license term or
at the license-renewal mark would constitute substantial service; and (2) for a licensee who chooses to offer

2% 5ee47 C.F.R. § 27.14(a).

2" see Upper 700 MHz Errataupranote 193.

2% s5ee Upper 700 MHz First Report and OrdEs, FCC Rcd at 505, { 70.

2% 14.; see also Part 27 Report and Ordé@ FCC Rcd at 10843-45, 7 111-115.

27 SeePart 27 Report and Ordefl2 FCC Rcd at 10844, § 11se alsdrulemaking to Amend Parts 1, 2,

21, 25 of the Commission’s Rules to Redesignate the 27.5-29.5 GHz Frequency Band, To Reallocate the 27.5-29.5
GHz Frequency Band, To Reallocate the 29.5-30.0 GHz Frequency Band, To Establish Rules and Policies for Local
Multipoint Distribution Service and for Fixed Satellite Services, CC Docket No. 92s226nd Report and Order,

Order on Reconsideration, and Fifth Notice of Proposed Rulemakih§CC Rcd 12545, 12660, 1 270 (1997)

(LMDS Second Report and Ordledpper 700 MHz First Report and Ordet5 FCC Rcd at 505,  70.

298 47 U.S.C. § 309(j)(4)(B)seeid. § 309(j)(3).

295647 U.S.C. § 309()(3)(D).
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fixed, point-to-multipoint services, a demonstration of coverage for 20 percent of the population of its licensed
service area during its licensed term or at the license-renewal mark would constitute substanti&’seveice.

also there encouraged licensees to build out not only in urban areas and areas of high density population but in
rural areas as well, or to partition their license to allow others to &0 do.addition, we seek comment on
whether we should adopt safe harbors for mobile services (assuming we adopt the substantial service
requirement for mobile services) and, if so, what safe harbors would be appropriate. If commenters support
safe harbors other than those listed above, they should discuss what other safe harbors should be adopted.

105. We also seek comment on distinct issues raised by applying this proposal to new potential
broadcast use of the spectrum. Broadcast permittees operating pursuant to Part 73 are required to construc
their facilities within three years? We request comment on whether there are any reasons not to apply these
rules to new broadcasters on these bands. Further, we seek comment on whether to adopt a substantial servic
test for broadcasters operating on this band and, if so, what safe harbors would be appropriate.

g. Disaggregation and Partitioning of Spectrum.

106. In theUpper 700 MHz First Report and Ordewne provided licensees in the 746-764 MHz
and 776-794 MHz bands flexiiy by permitting geographic partitioning of any service area defined by the
partitioner and partitionee and spectrum disaggregation without restriction on the amount of spectrum to be
disaggregatef®> We tentatively conclude that we also should permit licensees in the 698-746 MHz band to
partition and disaggregate their licenses. We tentatively conclude that geographic partitioning and spectrum
disaggregation can result in efficient spectrum use and economic opportunity for a wide variety of applicants,
including small business, rural telephone, minority-owned, and women-owned appficante also
tentatively conclude that this approach will provide a means to overcome entry barriers through the creation of
smaller licenses that require less capital, thereby facilitating greater participation by rural telephone companies
and other smaller entities, many of which are owned by minorities and 0mafe seek comment on each of
these matters.

107.  Section 27.15 of the Commission’s rifépermits licensees seeking approval for partitioning

“0s5ee Upper 700 MHz First Report and OrdEs, FCC Rcd at 505, { 70.

211
Id.

?1250e47 C.F.R. § 73.3598¢e alsdl998 Biennial Regulatory Review -- Streamlining of Mass Media

Applications, Rules, and Processes, MM Docket No. 984port and Orderl3 FCC Rcd 23056, 23087-93, 1 77-
90 (1998).

2138 SeeUpper 700 MHz First Report and Ordels FCC Rced at 506, 1 74.

14 See47 U.S.C. § 309(j)(4)(C).

“°see Upper 700 MHz First Report and OrdEs, FCC Rcd at 506,  7dee alsdGeographic Partitioning

and Spectrum Disaggregation by Commercial Mobile Radio Services LiceRspest and Order and Further
Notice of Proposed Rulemakintil FCC Rcd 21831, 21843-44, 11 13-17 (1996).

#°56047 C.F.R. § 27.15.
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and disaggregation arrangements to request authorization from the Commission for partial assignment of a
license, and provides that licensees may apply to partition their licensed geographic service areas or
disaggregate their licensed spectrum at any time following the grant of their licenses.Ujppéne’00 MHz

First Report and Orderwe decided to permit geographic partitioning of any service area defined by the
partitioner and partitionee, to permit spectrum disaggregation without restriction on the amount of spectrum to
be disaggregated, and to permit combined partitioning and disaggrédatiarsuant to Section 27.15, the
partitioning licensee must include with its request a description of the partitioned service area and calculations
of the population of the partitioned service area and the licensed geographic servitt aieenses that

partition and disaggregate also are subject to the provisions against unjust enrichment set forth in Section
27.15(c)™® We concluded that allowing parties to decide without restriction the exact amount of spectrum to
be disaggregated or geographic area to be partitioned will encourage more efficient use of the spectrum and
permit the deployment of a broader mix of service offerings, both of which will lead to a more competitive
wireless marketplacd’ We request comment on whether licensees in the 698-746 MHz band should be
eligible to partition service areas and disaggregate spectrum to the same extent that licensees in the 746-764
MHz and 776-794 MHz bands are permitted to do so. We also request comment on what limits, if any, should
be placed on the ability of licensees to partition service areas and disaggregate spectrum.

108. We also propose to adopt the methods that the Commission adoptedJppre700 MHz
First Report and Ordefor parties to partitioning, disaggregation, or combined partitioning and disaggregation
agreements to meet construction requirenféhts Specifically, we propose that parties to partitioning
agreements be permitted to choose between two options for satisfying the construction reqéffetdarits.
the first option, the partitioner and partitionee would each certify that it will independently satisfy the
substantial service requirement for its respective partitioned area. If a licensee fails to meet its substantial
service requirement during the relevant license term, the non-performing licensee’s authorization would be
subject to cancellation at the end of the license term. Under the second option, the partitioner certifies that the
requirement has been or will be met for the entire market. If the partitioner fails to meet the substantial service
standard during the relevant license term, only its license would be subject to cancellation at the end of the
license term. The partitionee’s license would not be affected by such failure.

109. Finally, we propose to allow parties to disaggregation agreements to choose between two
options for satisfying the construction requireméfits. Under the first option, the disaggregator and

“see Upper 700 MHz First Report and OrdEs, FCC Rcd at 506-07,  75.

?185ee47 C.F.R. § 27.15(b)(1).

4. § 27.15(c).

566 Upper 700 MHz First Report and OrdEs, FCC Rcd at 506-07,  75.

221
Id.

?22|d. at 507,y 76:see alsat7 C.F.R. § 27.15(e)(1).

“3ee Upper 700 MHz First Report and OrdEs, FCC Rcd at 507-08], 78;see alsat7 C.F.R. §
27.15(e)(2).
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disaggregatee would certify that they will share responsibility for meeting the substantial service requirement
for the geographic service area. If parties choose this option, both parties’ performance will be evaluated at the
end of the relevant license term and both licenses could be subject to cancellation. The second option would
allow the parties to agree that either the disaggregator or the disaggregatee would be responsible for meeting
the substantial service requirement for the geographic service area. If parties choose this option, and the party
responsible for meeting the construction requirement fails to do so, only the license of the non-performing party
would be subject to cancellation.

4. Operating Rules

110. IntheUpper 700 MHz First Report and Ordewre decided that licensees in the 747-762 MHz
and 777-792 MHz bands would be subject to the operational rules contained in Parig@vetrabperations,
modified to accommodate the particular circumstances of the Upper 700 MHz proé€edivg.considered
operating rules for a full range of possible licensees, consistent with our stated intention to permit as much
flexibility in the use of this spectrum as is consistent with the requirements of S2a8(y) of the Act. The
discussion in the Upper 700 MHz proceeding focused on operating rules for licensees to the extent that they
offer common carrier services. We did not determine to survey at that time the range of statutory and
regulatory provisions that may be relevant to any new service offerings on the band that qualify as new
broadcast-type services.

111. We seek comment generally on the applicability of these rules €98i&46 MHz band and
whether any operating rules contained in other Parts of the Commission’s rules should be adopted for the 698-
746 MHz band. In addition, we ask commenters to suggest any alternatives to such regaedionsg a
licensee’s operations in order to minimize the potential significant economic impact, if any, from such rules on
small entities.

a. Forbearance

112. Pursuant to Section 10(a) of the Communications*Adhe Commission is directed to
forbear from applying any regulation or provision of the Act to a telecommunications carrier or service, or
class of telecommunications carriers or services, in any or some of its geographic markets, if we determine that:
(1) enforcement of such regulation or provision is not necessary to ensure that the charges, practices,
classifications, or regulations by, for, or in connection with that telecommunications carrier or
telecommunications service are just and reasonable and are not unjustly or unreasonably discriminatory; (2)
enforcement of such regulation or provision is not necessary for the protection of consumers; and (3)
forbearance from applying such provision or regulation is consistent with the public interest. In determining
whether forbearance is consistent with the public interest, we are directed to consider whether forbearance will
promote competitive market conditions, including whether it will enhance competition among existing
telecommunications service providers, and a determination that forbearance will promote competition may be
the basis for a finding that forbearance is in the public int&fest.

224SeeUpper 700 MHz First Report and OrdelrS FCC Rcd at 509-12, 1 81-88.

#2547 U.S.C. § 160(a).

% sedd. § 160.
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113. We seek comment on whether we should consider forbearance initiatives that are targeted
specifically to new licensees that will operate in the Low# MHz Band. Commenters should address how
forbearance might apply to the various services that might be offered in the Lower 700 MHz Band, including
CMRS, fixed wireless and new broadcast-type sef¥lice.

b. Equal Employment Opportunity.

114. In the Upper 700 MHz First Report and Ordewe declined to include specific EEO
provisions in Part 27 for application to the 747-762 MHz and 777-792 MHz bands. Because the
Commission’'s EEO Rules are service-specific, we determined that an applicant's EEO requirements will
depend on the type of service it chooses to prétidén adopting rules for the Upper 700 MHz proceeding,
we allowed a licensee to self-characterize its regulatory status in its Form 601, consistent with the flexible
approach that the Commission took in BBS NPRM?® We found that an applicant’s election on its FCC
Form 601 vill determine the EEO Rules that apply to the applicant. In this Notice, we tentatively conclude
that for the Lower 700 MHz Band an applicant’'s EEO requiremeiiitbevdetermined by the type of service
an applicant chooses to provide. We seek comment on this matter.

5. Competitive Bidding Procedures

115. As is discussed above, Section 309(j)(14)(C) requires the Commission to assign licenses for
the 698-746 MHz band by means of the competitive bidding procedures adopted pursuant to Section 309(j) of
the Act®® Consistent with that directive, we request comment on a number of issues relating to the

competitive bidding procedures for the 698-746 MHz band.
a. Incorporation by Reference of the Part 1 Standardized Auction Rules

116. We propose to conduct the auction of initial licenses ir688746 MHz band in conformity
with the general competitive bidding rules set forth in Part 1, Subpart Q, of the Commission’s rules, and
substantially consistent with the bidding procedures that have been employed in previous &tctions.

227 . . “ L .
We note that our forbearance authority applies only “to a telecommunications carrier or

telecommunications service, or class of telecommunications carriers or telecommunications s8Se®ds8
160(a).

228 SeeUpper 700 MHz First Report and Ordels FCC Rced at 513, 1 92.

2 The Commission in thBBS NPRMproposed that direct broadcast satellite (“DBS”) service licensees

have the choice of providing service on a broadcast, common carrier, or non-broadcast, non-common carrier basis
with an applicant’s self-characterization determinant of the applicable EEO 8deBolicies and Rules for the

Direct Broadcast Satellite Service, IB Docket 9842dtice of Proposed Rulemakint3 FCC Rcd 6907, 6924-925

(1998) DBS NPRNL

230 Seesupraparas. 1-2see alsat7 U.S.C. § 309(j)(14)(C).

%1 See47 C.F.R. § 1.2108t. seq(Part 1, Subpart Q). The Commission has recently clarified and amended

its general competitive bidding procedures for all auctionable serv@esAmendment of Part 1 of the
Commission’s Rules -- Competitive Bidding Procedures, WT Docket No. 90182y on Reconsideration of the
Third Report and Order, Fifth Report and Order, and Fourth Further Notice of Proposed Rule MEkIRGC Rcd
(continued....)
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Specifically, we propose to employ the Part 1 rules governing competitive bidding design, designated entities,
application and payment procedures, reporting requirements, collusion issues, and unjust efifichindat.

this proposal, such rules would be subject to any modifications that the Commission may adopt in the Part 1
proceeding™ In addition, consistent with current practice, matters such as the appropriate competitive
bidding design for the auction of 698-746 MHz band licenses, as well as minimum opening bids and reserve
prices, would be determined by the Wireless Telecommunications Bureau pursuant to its delegated&uthority.
We note that the Wireless Telecommunications Bureau has established combinatorial bidding procedures for
the auction of licenses in the 747-762 MHz and 777-792 MHz bands (Auction N3. 3Me seek comment

on whether any of our Part 1 rules would be inappropriate in an auction of licenses in the 698-746 MHz band.

b. Provisions for Designated Entities

117. In authorizing the Commission to use competitive bidding, Congress mandated that the
Commission “ensure that small businesses, rural telephone companies, and businesses owned by members o
minority groups and women are given the opportunity to participate in the provision of spectrum-based
services.*® In addition, Section 309(j)(3)(B) of the Act provides that in establishing iétigibriteria and
bidding methodologies the Commission shall promote “economic opportunity and competition . . . by avoiding
excessive concentration of licenses and by disseminating licenses among a wide variety of applicants, including
small blgss7inesses, rural telephone companies, and businesses owned by members of minority groups and
women.’

118. The Commission’s designated entity preferences apply based on an entity’s qualification as a

(Continued from previous page)

15293 (2000))Rart 1 Fifth Report and Ordgr Among other things, this decision adopted a general “controlling
interest” standard for making determinations of whether the gross revenues of an affiliate will be attributed to an
applicant. See idat 15323-27, 11 58-67.

232
Id.

3 d. at 15331-34, 11 79-88. The Commission is also considering certain modifications to its rule

prohibiting collusion among auction participanee Amendment of Part 1 of the CommissiBules --
Competitive Bidding Procedure®/T Docket No. 97-82Third Further Notice of Proposed Rule Makjrigt FCC
Rcd 21558 (1999).

2% seeAmendment of Part 1 of the Commission’s Rules - Competitive Bidding Procedbies Report

and Order and Second Further Notice of Proposed Rule Maki®grCC Rcd 374, 448-49, 454-55, {1 125, 139
(directing the Bureau to seek comment on specific mechanisms relating to auction conduct pursuant to the BBA 97)
(Part 1 Third Report and Ordgr

2% seeProcedures Implementing Package Bidding For Auction No. 31, Bidder Seminar Scheduled For July
24, 2000Public Notice DA 00-1486 (rel. July 3, 2000).

2% 5ee47 U.S.C. § 309()(4)(D).

" Sedd. § 309(j)(3)(B).
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small busines&® We note that minority- and women-owned businesses and rural telephone companies that
qualify as small businesses may take advantage of the special provisions we have adopted for small
businesse” We tentatively conclude that our small business provisions are sufficient to promote
participation by businesses owned by minorities and women, as well as rural telephone companies. To the
extent that commenters propose additional provisions to ensure participation by minority- or women-owned
businessgfo, they should address how such provisions should be crafted to meet the relevant constitutional
standards.

119. We seek comment on the appropriate definitions of small businesses that should be used to
determine eligibility for bidding credits in th@98-746 MHz band. In th€ompetitive Bidding Second
Memorandum Opinion and Ordethe Commission stated that it would define eligibility requirements for
small businesses on a service-specific basis, taking into account the capital requirements and other
characteristics of each particular service in establishing the appropriate thf&sHdePart 1 Third Report
and Order while it standardizes many auction rules, provides that the Commission will continue a service-by-

*®See47 C.F.R. § 1.2110(a ). Although the Commission previously extended designated entity preferences

to minority- and women-owned businesses, as well as to small businesses, following the Supreme Court’s rulings in
Adarand Constructors, Inc. v. Peral5 U.S. 200 (1995), andhited States v. Virginia, et.ab18 U.S. 515 (1996),

the Commission concluded that it would not be appropriate to adopt special provisions for minority-owned and
women-owned businesses pending the development of a more complete record on the propriety of race- and gender-
based provisions for future auctionSeePart 1 Fifth Report and Ordel5 FCC Rcd at 15318-20, {1 45-50

(discussing constitutional standards and governmental interests that would justify the use of race- or gender-based
preferences).

29 3ee Part 1 Fifth Report and Order5 FCC Rced at 15319, § 4&e alsd-CC Report to Congress on

Spectrum Auctions, WT Docket No. 97-1%port FCC 97-353 at 29 (rel. Oct. 9, 1997) (finding that special
provisions for small businesses also increase opportunities for minority- and women-owned businesses).

*Ysee supranote 238. In this regard, we note that the Commissiondtastly hosted a public forum at

which a series of studies examining the extent to which small entities and women- and minority-owned firms in the
communications industry have encountered market entry barriers were preSsagithrket Entry Barrier Studies
Will Be Released At The Commission On Tuesdaggddnber 122000,Public Notice DA 00-2788 (rel. Dec. 8,
2000). Among those five studies are two that relate directly to wireless licensing and spectrum auctions policies:
Ernst & Young, LLPFCC Econometric Analysis of Potential Discrimination: Utilization Ratios for Minority- and
Women-Owned Companies in FCC Wireless Spectrum Au¢bens5, 2000) (developing utilization ratios as a
means of measuring the participation anccess of minority- and women-owned businesses in the Commission’s
spectrum auctions); and William D. Bradford, PhDiscrimination in Capital Markets, Broadcast/Wireless
Spectrum Service Providers and Auction Outcof@es. 5, 2000) (exploring whether and to what extent
discrimination in capital markets may have affected applicants for Commission licenses). All five studies may be
found in various formats on the Commission’s Web site at hitpwifcc.gov/opportunity/meb_studySee also
Staff Executive Summary (Dec. 5, 2000) (outlining purposes and findings of market barrier studies); Studies Indicate
Need to Promote Wireless & Broadcast License Ownership by Small, Women- and Minority-Owned Businesses,
Office of Chairman William E. Kennartjews Releasdrel. Dec. 12, 2000) (recommending steps to promote
diversity of license ownership and summarizing major findings of market barrier studies).

24l Seelmplementation of Section 309(j) of the Communications Act — Competitive Bidding, PP Docket No.
93-253,Second Memorandum Opinion and Ordei~CC Rcd 7245, 7269 1 145 (1994).
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service approach to defining small busine$&es.

120. We propose to apply the same small business definitions here that we adopted for the Upper
700 MHz Band. In th&pper 700 MHz First Report and Ordewre defined a “small business” as an entity
with average annual gross revenues for the preceding three years not exceediiigppi4@nd a “very small
business” as an entity with average annual gross revenues for the preceding three years not exceeding $15
million.*** We believe the services that will be deployed in this band will have similar capital requirements to
the commercial services in the Upper 700 MHz Band, and thus the same small business definitions should
apply. We believe that new licensees both in this band and the Upper 700 MHz Band may be presented with
similar issues and costs, including those involved in relocating incumbents and developing markets,
technologies, and services. We invite comment on this analysis. In furtiparsof our proposed definitions,
we note that a majority of winning bidders in the auctions for licenses in the Upper 700 MHz guard bands
claimed eligibility as small businessés. These results appear to confirm our belief, as stated ibgher
700 MHz First Report and Ordethat “these two definitions will provide businesses seeking to provide a
variety of services with opportunities to participate in the auction of licenses for this spectrum.”

121. Commenters proposing alternative standards should give careful consideration to the likely
capital requirements for developing services in this spectrum. For example, interested parties should consider
the impact of our band plan on small business size standards. In this regard, we seek comment on whether our
band plan or any other factors that might have an impact on capital requirements warrant the adoption of an
additional definition for entities with average annual gross revenues for the three preceding years of not more
than $3 million. Commenters should also consider whether the band plan and characteristics of the Lower 700
MHz Band suggest that the adoption of small business size definitions and the use of bidding credits would be
inappropriate in this instance.

122. InthePart 1 Third Report and Ordemve adopted a standard schedule of bidding credits for
certain small business definitions, the levels of which were developed based on our auction expeience.
standard schedule may be found at Section 1.2110(f)(2) of the Commission®’riés.continue to believe
that these levels of bidding credits will provide adequate opportunities for small businesses of varying sizes to
participate in spectrum auctiofi&. Assuming that we adopt our proposal to define for the services in this band

2 seePart 1 Third Report and Ordefl3 FCC Rcd at 388,  18.

*%3ee47 C.F.R. § 27.502(a)(1)-(Xee alsdJpper 700 MHz First Report and Ordet5 FCC Rcd at 529-
31, 11 131-36. These definitions are consistent with the Commission’s approach in the broadband PCSservices.
47 C.F.R. § 24.720(b).

“1n particular, five of the nine winning bidders in Auction Nos. 33 and 38 (or just over 55%) claimed

eligibility for bidding credits. Additional information on the results of these spectrum auctions may be obtained from
the Commission’s Web site at http://www.fcc.gov/wtb/auctions/.

*®see Upper 700 MHz First Report and Ordes FCC Rcd at 530, { 133.
2% seePart 1 Third Report an@®rder, 13 FCC Rcd at 403-04, 1 47.
*"See47 C.F.R. § 1.2110(f)(2).

8 SeePart 1 Third Report an®rder, 13 FCC Rcd at 404, | 47.
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a “small business” as an entity with average annual gross revenues for the preceding three years not exceeding
$40 nillion, and a “very small business” as an entity with average annual gross revenues for the preceding
three years not exceeding $15lion, we propose to provide qualifying “small businesses” with a bidding

credit of 15% and “very small businesses” a 25% bidding credit, consistent with Section 1.2130(f)(2).

seek comment on this proposal. We also seek comment on whether, if we adopt a third small business
definition for entities with average annual gross revenues of not more than $3 million for the past three years,
the 35% bidding credit set out in Section 1.2110(f)(2)(i) should be made available to such’&ntfiieally,

we invite comment on whether there may be any distinctive characteristics to this band that might suggest a
more limited use of bidding credits here.

c. Public Notice of Initial Applications/Petitions to Deny

123. Section 309(b) and Section 309(c) of the Communications Act require public notice for initial
applications, and substantial amendments thétedFhese requirements provide that no such application shall
be granted earlier than 30 days following the issuance of public notice by the Commission, and that the
Commission may not require petitions to deny such applications to be filed earlier than 30 days following the
public notice. The same provision also grants the Commission the authority to impose public notice
requirements for other licenses, even though the statute does not require public notice. However, the
administrative procedures for spectrum auctions adopted in Section 3008 of the BBané7Consolidated
Appropriations Act, 2008’° permit the Commission to shorten notice periods in the auction context to five
days for petitions to deny and seven days for public notice, notwithstanding the provisions of Section 309(b) of
the Communications Act. In tHeart 1 Third Report and Ordér’ the Commission exercised this statutory
authority by amending Section 1.2108(b) and Section 1.2108(c) of the Commission’s Rules to provide for a
five-day period for filing petitions to deny and a seven-day public notice period for all auctionable services.

124. In theUpper 700 MHz First Report and Ordexe adopted the seven-day notice requirement
for initial applications and the five-day deadline for petitions to d&nyVe also determined that an applicant
filing for both common carrier and non-common carrier authorizations in a single license and wishing to make
subsequent status changes will be subject to the seveaubiy notice requirement. We tentatively conclude
in this Notice that services in the 698-746 MHz spectrulirb® auctionable services. Therefore, we propose

2947 C.F.R. § 1.2110(f)(2)(ii)-(ii).

2%1d. § 1.2110(H)(2)(i).

147 U.S.C. § 309(b)-(ckee alsad. § 309(d) (regarding petitions to deny).

%21d. § 309(j) note 3.

?%3 Consolidated Appropriations A&upranote 26, § 213(a)(5).

2% Amendment of Part 1 of the Commission’s Rules — Competitive Bidding Procedures, WT Docket No. 97-

82, Allocation of Spectrum Below 5 GHz Transferred from Federal Government Use, 4660-4685 MHz, ET Docket
No. 94-32,Third Report and Order and Second Further Notice of Proposed RulemakitgCC Rcd 374, 431, 1 98
(1997),recon. pending

*°see Upper 700 MHz First Report and OrdEs, FCC Rcd at 508, 1 80.
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that a seven-day notice period for initial applications and a five-day deadline for petitions to deny would be
applicable. We request comments on this proposal and whether longer periods should apply for some services.
Commenters should address whether imposing the proposed seven-day notice requirement and five-day petition
to deny period would be an undue burden on parties, and whether it would be administratively useful by
enabling us to ensure that any applicant filing for both common carrier and non-common carrier authorizations
in a single license is in compliance with (1) the licensing requirements for common carriers and broadcasters
established in Title 1l of the Communications Act; and (2) any related requirements we may adopt.
Commenters also should address whether we should allow all licensees to make subsequent status change:
under reduced notification requirements.

6. Possible Measures to Facilitate Clearing 0698-746 MHz Band and Accelerate DTV
Transition

125. As we discuss in this Notice, the 698-746 MHz band at issue here has historically been used
exclusively by television stations (Channels 5289)in developing the DTV transition plan, the Commission
announced its belief that “the recovery of spectrum continue[s] to be a key component of our implementation of
DTV service. In this regard, we remain committed to the recovery of the channels temporarily assigned for the
transition and to ensuring that the spectrum is used efficiéitlyThe Commission also announced that the
DTV transition plan would “permit the eventual recovery” of additional spectrum nationwide while minimizing
disruptions to broadcasters, and identified only the Channels 60-69 portion of the spectrum for “early
recovery,” noting that under the plan “it may be possible to recover 60 MHz of spectrum almost immediately
from the band 746-806 MHkg., UHF Channels 60-69, while protecting the relatively few full-service analog
and digital broadcasters in that spectrdfil. The incumbent television broadcasters are permitted by statute to
continue operations until their markets are converted to BTWhich is not scheduled to occur until
December 31, 2006, and that date may be extended under certain circuniStafmesgyress has, however,
directed the Commission to commence competitive bidding for licenses to use the lower 700 MHz spectrum
well before the scheduled termination date of the DTV transitioriThus, in the event that we decide to
reallocate this spectrum, we will be faced with a situation that is in many respects similar to that which the
Commission has recently addressed in regard to the Upper 700 MHz Band, which is currently used by
Channels 60-6&° In the Upper 700 MHz proceeding, the Commissionoanced policies and adopted
mechanisms to facilitate the voluntary clearing of #48-806 MHz band to allow for the introduction of new

296 SeesupraPart 1.

#7DTV Sixth Further Noticell FCC Red at 10977,  18.

28 DTV Sixth Report and Ordet2 FCC Rcd at 14609, 1 37.

9 5ee47 U.S.C. § 309(j)(14)5ee alsdTV MO&O of the Fifth Report and Ordet3 FCC Rcd at 6887, 1
79.

?050e47 U.S.C. § 309()(14).

%1 Sedd. § 309(j)(14)(C).
262 SeeUpper 700 MHAMO&O and FNPRM supranote 28;Upper 700 MHZThird Report and Order
supranote 28.
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wireless services, and to promote the early transition of analog television licensees 1 D this Notice,
we solicit comment as to the band clearing mechanisms and policies that would be appropriate for the 698-746
MHz band.

126. With respect to the Upper 700 MHz Band, we adopted rules and policies that allow the private
sector to determine the band-clearing mechanisms that will best suit broadcasters’ and poterfial Melx
licensees’ needs. In thépper 700 MHz Third Report and Ordere announced our intention to rely upon
voluntary band clearing agreements among incumbent broadcasters and new00Qddétz licensees to open
that band to new uses and accelerate the transition to DTV. In so doing, we were guided by our conclusion in
our Spectrum Reallocation Policy Statemémdt a flexible, market-based approach is the most appropriate
method for establishing service rules for this bZhdHere, we propose to extend the rules and policies
adopted in the Upper 700 MHz proceeding to voluntary clearing of the 698-746 MHz spectrum, and seek
comment on this proposal.

127. As discussed above, incumbent full-power broadcast stations are entitled to interference
protection throughout the DTV transitié. We acknowledge that, as a practical matter, it may be difficult to
identify vacant allotments into which broadcasters may feasibly relocate, particularly in light of the larger
number of incumbent analog and DTV stations on the Lower 700 MHz Band than on the Upper 700 MHz
Band. In the later stages of the DTV transition, however, we expect that such opportunities will increase as
other broadcasters begin to surrender analog allotments (consistent with the policies we adoptépper the
700 MHz Third Report and Ordeand the DTV transition and band clearing processes gain momentum. We
seek comment as to whether any particular characteristics of broadcast operations on the Lower 700 MHz
Band may make it more difficult to clear this spectrum when compared with the Upper 700 MHZ°Blmnd.
addition, we pose a number of questions on issues relating to band clearing that are designed to elicit comment
on whether the policies adopted in the Upper 700 MHz proceeding should be extended to the 698-746 MHz
spectrum.

a. Voluntary Transition Agreements

128. In the Upper 700 MHz proceeding, we adopted certain policies regarding the Commission’s
review of regulatory requests submitted in connection with voluntary clearing agreements that are intended to
facilitate clearing and streamline the review process. Among these policies were a general presumption,

263 SeeUpper 700 MHAMO&O and FNPRM supranote 28;Upper 700 MHZThird Report and Order

supranote 28.

*see Spectrum Reallocation Policy Statembht-CC Rcd 19868.

265 SeesupraPart 111.A.2.

201 theUpper 700 MHz MO&O and FNPRNMve sought comment as to whether the regulations and
mechanisms the Commission adopted in the Upper 700 MHz&dimg to failitate band clearing should also be
employed in conjunction with the auction of spectrum currently used by Channels $@e59pper 700 MHz
MO&O and FNPRMat 1 105. We decided to defer that question to thisepding, where thatiigment could be
better made after having gained some experience with voluntary band clearing mech8eisrtdgper 700 MHz
Third Report and Ordeat { 61.
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standards of review, and procedural policies concerning bilateral and three-way agreements. Under bilateral
agreements, broadcasters might relinquish one of their two television allotments for use by new wireless
licensees. Three-way clearing agreements would provide for TV incumbents on television Channels 52-69 to
relocate to lower band TV channels that, in turn, would be voluntarily cleared by the lower band TV
incumbents.

129. In the Upper 700 MHz proceeding, we stated that we generally do not intend to review the
wisdom of private parties’ business decisions in reaching agreements, and that our role would be limited to
weighing the effect on the public interest of regulatory requests made in connection with such agf¥ements.
With respect to our review of such regulatory requests, we established a rebuttable presumption that, in certain
circumstances, substantial public interest benefits will arise from a voluntary agreement bet@@dv tdz
licensee and an incumbent broadcast licensee on Channels 59-69 that clears the Upper 700 MHz Band of
incumbent television licensee(s). We stated that we would presume that the public interest is substantially
furthered when an applicant demonstrates that the grant of its request will both result in certain specific
benefits and avoid specific detrimefit. In particular, to obtain this presumption, an applicant must first
demonstrate that grant of its request would result in one of the following: (1) make new or expanded wireless
service, such as “2.5G” or “3G” services, available to consumers; (2) clear commercial frequencies that enable
provision of public safety services; or (3) result in the provision of wireless service to rural or other
underserved communitiés. To obtain the presumption, the applicant must also show that grant of its request
would not result in any one of the following: (1) the loss of any of the four stations in the designated market
area with the largest audience share; (2) the loss of the sole service licensed to the local community; or (3) the
loss of a community’s sole service on a channel reserved for noncommercial educational broadcast service.
However, this presumption is not conclusive or disposifiveWhen the presumption is not established or is
rebutted, the Commission will review regulatory requests by weighing the loss of service and the advent of new
wireless service on a case-by-case Basidn addition, we adopted various procedural changes in order to
streamline the process of reviewing regulatory requests that are necessary to effectuate private band-clearing
agreements, and affirmed our commitment to process regulatory requests associated with relocation agreements
expeditiously’”

130. We propose to extend these policies to band clearing agreements involving broadcasters in the
698-740 MHz band. We seek comment on this proposal. We also request input as to whether the streamlined

287 SeeUpper 700 MHz MO&O and FNPRtY 58.

2814, at 19 60-61.

?95eeid. at  61see alsdJpper 700 MHz Third Report and Ordat § 16.

210 SeeUpper 700 MH2MO&O and FNPRMat q 61;see also Upper 700 MHEhird Report and Orderat
16.
ar SeeUpper 700 MHZMO&O and FNPRMat q 61;see also Upper 700 MHEhird Report and Orderat

16.

2 3ee Upper 700 MHz Third Report and Ordeff] 16.

2B see idat 17 19-28.
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procedural policies could be improved to facilitate such agreements. While we do not intend to entertain
collateral attacks on our Upper 700 MHz policy, we invite commenters to explain any particular differences
about Channels 52-58, such as the impact that the greater numbers of broadcast incumbents may have on th
recovery of this band, which may warrant a change from our policy with regard to the voluntary band clearing
agreements for Channels 59-69.

b. Secondary Auctions

131. A secondary band clearing auction would be a mechanism to determine the price that would be
paid by new licensees to TV incumbents who agree to clear their channels. We recognized in the Upper 700
MHz proceeding that a secondary auction mechanism may produce significant benefits. Thus, we observed in
theUpper 700 MHz Third Report and Order

A secondary auction may encourage band clearing in a more systematic and comprehensive
fashion than would be the case with individadlhocclearing arrangements among incumbent
broadcasters and winning bidders. A secondary auction may give potential wireless licensees
greater certainty that the spectrum will be cleared. The efficiency of such a secondary market
mechanism is likely to ensure that the spectrum is employed in the most highly valued
economic usé’*

We propose here to leave any such auction to private, voluntary efforts that are otherwise consistent with our
stated policies and do not interfere with the proper functioning of the Commission’s spectrum auction
processe8”” Our proposal is based on our belief that, as we stated Wpjer 700 MHz Third Report and

Order, “the private sector is better suited to determine what mechanisms interested parties might demand and
to impIZeYEnent a secondary auction in a manner that is most responsive to broadcasters’ and potential bidders’
needs.

132. We seek comment on all aspects of this approach. In this regard, we invite commenters to
identify any existing regulations or policies that may unnecessarily restrict the operation of such private,
voluntary band clearing mechanisms.

c. Additional Proposals to Facilitate Band Clearing Accelerate the Digital Television
Transition

133. In the Upper 700 MHz proceeding, we solicited ideas on additional proposals that might
accelerate the DTV transitiéh. A number of commenters used that opportunity to request relief on a number

M see Upper 700 MHz Third Report and Ordeéff 41 (citingSpectrum Reallocation Policy Statemelnt

FCC Rcd at 19870, 1 9).

275 As we explained in thepper 700 MHz Third Report and Ordave expect that participants in any

secondary auction would remain mindful of federal antitrust laws and our anti-collusion3ake&Jpper 700 MHz
Third Report and Ordeat 1 45-47.

2 see idat 142.

2" seeUpper 700 MHz MO&O and FNPRHt § 104.
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of issues related to the DTV transition, such as urging the adoption of DTV must-carry rules, in order to
encourage clearirfg® To the extent that these issues are before the Commission in separate proceedings, we
will not address them hef€ As we did in the Upper 700 MHz proceeding, we invite comment on other
related proposals to facilitate band clearing and expedite the DTV transition, such as the possible use of cost-
sharing rules, cost recovery limitations, or band sharing. We note that financial payments to cable operators or
satellite carriers for the voluntary carriage of broadcast signals might facilitate clearance of the band on a more
rapid basis.

134. Cost-Sharing Rules and Limitations on Cost RecovéMhile the Commission has at times
relied on cost-sharing rules and limitations on cost recovery to assist in clearing other bands so as to enable
faster deployment of new servic&&jn the Upper 700 MHz Third Report and Ordere concluded that it
would not be necessary or appropriate to adopt cost-sharing rules or caps on clearffiy cst®aching
those conclusions, we reasoned that we could rely on market forces to produce any desirable cost-sharing
relationships, and that private parties are best suited to assess, quantify, and reach agreement on the
appropriate sharing of ri€k> We tentatively conclude that we should similarly rely on market forces to
apportion all costs to facilitate clearing of $@8-746 MHz band, and that limitations on the recovery of such
costs would not be appropriate at this time. We seek comment on this tentative conclusion and on whether we
should consider other alternative approaches.

135. Spectrum Sharing and Other Proposals to Facilitate Early Transitionthe Upper 700
MHz MO&O and FNPRMwe sought commertn two additional proposals to accelerate the digital television
transition: sharing of the 700 MHz spectrum between broadcasters and new wireless licensees, and sharing
between broadcasters during the transftfdnwe received no comments on the possible sharing of 700 MHz
spectrum between incumbent broadcasters and new licensees, and one comment in support of sharing by a

8 see idat 7 48, 53.

P gee, e.g.Carriage of Digital Television Broadcast Signals, CS Docket No. 98Fi&4),Report and

Order and Further Notice of Proposed RulemakiRG@C 01-22, {1 52-56 (rel. Jan. 23, 2001); WHDT-DT Channel

59, Stuart, Florida, Petition for Declaratory Ruling that Digital Broadcast Stations Have Mandatory Carriage Rights,
CSR-5562-ZMemorandum Opinion and OrdefCC 01-23, 1 12-15 (rel. Jan. 23, 2001); Ancillary and
Supplementary Use of Digital Television Capacity by Noncommercial Liceddetise of Proposed Rule Making,

14 FCC Rcd 537 (1998) (considering permissible DTV operations by noncommercial broadcasters).

280 seeAmendment to the Commission’s Rules Regarding a Plan for Sharing the Costs of Microwave

Relocation, WT Docket No. 95-15First Report and Order and Further Notice of Proposed Rule MaKitadg-CC

Rcd 8825 (1996); Amendment to the Commission’s Rules Regarding A Plan for Sharing the Costs of Microwave
Relocation, WT Docket No. 95-15%¢econd Report and Ordet2 FCC Rcd 2705 (1997); Amendment of Part 90 of
the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequen&g¢Bamdi,
Report and Orderl2 FCC Rcd 19079, 19114-26, 11 96-132 (199pper 700 MHZThird Report and Ordeat 1
48-50.

281Upper 700 MHZThird Report and Ordeat 1 6-9, 48-50.

25ee idat 117 9, 50.

?83 See Upper 700 MHz MO&O and FNPRiIY 104.
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broadcaster of another television station’s digital spectrum under certain circum&tanesecognize that it
is technically feasible for two or more DTV signals to be broadcast in a single six megahertz allotment.
Sharing between broadcasters and some types of new services may be technically feasible as well.

136. In this regard, we seek comment as to whether the Commission should allow incumbent
broadcasters and new service providers to share spectrum in time and/or bits, provided such arrangements are
otherwise consistent with the objectives of this proceeding and the DTV transition. This proposal would
preserve broadcast service while also providing opportunity for new service providers to commence service. In
addition, sharing arrangements may assist broadcasters in rapidly transitioning to digital service. Similarly, we
request comment on whether we should permit broadcasters to share DTV facilities and spectrum during the
transition. This proposal may facilitate clearing of in-core channels for relocation of television operations on
out-of-core channels.

IV. PROCEDURAL MA TTERS
A. Ex ParteRules — Permit-But-Disclose

137. This is a permit-but-disclose notice and comment rulemaking proceediay. parte
presentations are permitted, except during the Sunshine Agenda period, provided they are disclosed pursuant tc
the Commissiors Rules?85

B. Initial Regulatory Flexibility Analysis

138. As required by the Regulatory Flexibility Act 8980 (RFA)**® the Commission has prepared
an Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on small entities
of the policies and rules proposed in the Noti€eThe analysis is found in Appendix C. We request written
public comment on the analysis. Comments must be filed in accordance with the same filing deadlines as
comments filed in this rulemaking proceeding, and must have a separate and distinct heading designating them
as responses to the IRFA. The Commissiddonsumer Information Bureau, Reference Information Center,
will send a copy of this Notice, including the IRFA, to the Chief Counsel for Advocacy of the Small Business
Administration.

C. Initial Paperwork Reduction Analysis

139. This Notice may contain a proposed information collection. As part of our continuing effort to
reduce paperwork burdens, we invite the general public and the Office of Management and Budget (OMB) to
take this opportunity to comment on the information collections contained in this Notice, as required by the

' see Upper 700 MHz Third Report and Ordef{ 57-58.

?% See generally7 C.F.R. §§ 1.1202, 1.1203, 1.1206.
5 U.S.C. § 603.

' see infraAppendix C.
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Paperwork Reduction Act of 1995% Public and agency comments are due at the same time as other
comments on this Notice; OMB comments are due 60 days from the date of publication of this Notice in the
Federal Register. Comments should address: (a) whether the proposed collection of information is necessary
for the proper performance of the functions of the Commission, including whether the information shall have
practical utility; (b) the accuracy of the Commissfomurden estimates; (c¢) ways to enhance the quality,
utility, and clarity of the information collected; (d) ways to minimize the burden of the collection of information

on the respondents, including the use of automated collection techniques or other forms of information
technology.

140. Written comments by the public on the proposed information collections are due May 14,
2001. Written comments must be submitted by the OMB on the proposed and/or modified information
collections on or before 60 days after the date of publication in the Federal Register. In addition to filing
comments with the Secretary, a copy of any comments on the information collections contained herein should
be submitted to Judy Boley, Federal Communications Commission, Mstidet, S.W., Room 1-C804,
Washington, D.C. 20554, or via the Internet to jboley@fwg. and to Edward C. Springer, OMB Desk
Officer, 10236 New Executive Office Building, 725™M Btreet, N.W., Washington, D.C. 20503 or via the
Internet to Edward.Springer@omb.eop.gov.

D. Comment Period and Procedures

141. Pursuant to applicable procedures set forth in Sections 1.415 and 1.419 of the Cohsmission
Rules’® interested parties may file comments on this Notice on or before May 14, 2001 and reply comments
on or before June 4, 2001. Comments and reply comments should be filed in GN Docket No. 01-74, and may
be filed using the Commission’s Electronic Comment Filing System (ECFS) or by filing paper“topiis.
relevant and timely comments will be considered by the Commission before final action is taken in this

proceeding.

142. Comments filed through the ECFS can be sent as an electronic file via the Internet to
<http://www.fcc.gov/e-file/ecfs.html>. Generally, only one copy of an electronic submission must be filed.
However, if multiple docket or rulemaking numbers appear in the caption of this proceeding, commenters must
transmit one electronic copy of the comments for each docket or rulemaking number referenced in the caption.
In completing the transmittal screen, commenters should include their full name, Postal Service mailing
address, and the applicable docket or rulemaking number. Parties may also submit an electronic comment by
e-mail via the Internet. To obtain filing instructions for e-mail comments, commenters should send an e-mail to
ecfs@fcc.goy and should include the following words in the body of the mesSage:form <your e-mail
address3. A sample form and directions will be sent in reply.

143. Parties who choose to file by paper must file an original and four copies of each filing. If
more than one docket or rulemaking number appears in the caption of this proceeding, commenters must
submit two additional copies for each additional docket or rulemaking number. If parties want each

288 pyp. L. No. 104-13.

8947 C.F.R. 8§ 1.415, 1.419.

29 Electronic Filing of Documents in Rulemaking Proceedjig@sFed. Reg. 24121 (1998).
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Commissioner to receive a personal copy of their comments, they must file an original plus nine copies. All
filings must be sent to the Commission’s Secretary, Magalie Roman Salas, Office of the Secretary, Federal
Communications Commission, 445 "2Street, S.W., Room TW-A325, Washington, D.C. 20554.
Furthermore, parties are requested to provide courtesy copies for the following Commission staff: (1) Lisa
Gaisford, Office of Engineering and Technology, Federal Communications Commigtioh?’ Street, S.W.,

Room. 7-C115, Washington, D.C. 20554; and (2) Glliamh Stafford, Commercial Wireless Division,
Wireless Telecommunications Bureau, Federal Communications Commission,"48&det, S.W., Room. 4-

B455, Washington, D.C. 20554. One copy of edlatgf(together with a diskette copy, as indicated below)
should also be sent to the Commission’s copy contractor, International Transcription Service, Inc., (ITS, Inc.),
1231 20 Street, N.W., Washington, D.C. 20036.

144. Parties who choose to file by paper should also submit their comments on diskette. These
diskettes should be attached to the original paper filing submitted to the Office of the Secretary. Such a
submission should be on a 3.5 inch diskette formatted in an IBM compatible format using Mi¢taatoitd
97 for Windows or compatible software. The diskette should be accompanied by a cover letter and should be
submitted in “read only” mode. The diskette should be clearly labeled with the commenter’s name, proceeding,
type of pleading (comment or reply comment), date of submission, and the name of the electronic file on the
diskette. The label should also include the following phrase “Disk Copy — Not an Original.” Each diskette
should contain only one party’s pleadings, preferably in a single electronic file. In addition, commenters should
send diskette copies to the Commission’s copy contractor, ITS, Inc., 19\treet, N.W., Washington, D.C.

20036.

145. The public may view the documents filed in this proceeding during regular business hours in
the FCC Reference Information Center, Federal Communications Commission, "4&8reet, S.W., Room
CY-A257, Washington, D. C. 20554, and on the Commission’s Internet Home Rgm#www.fcc.gov
Copies of comments and reply comments are also available through the Comsidigidicating contractor:

ITS, Inc., 1231 28 Street, N.W., Washington, D.C. 20036, (202) 857-3800.

E. Further Information
146. For further information concerning this rulemaking proceeding, contact the following for:

Allocation Issues: Lisa Gaisford at (202) 418-7280, Office of Engineering arithdlegy,
Federal Communications Commission, Washington, D.C. 20554; or via the Internet to
Igaisfor@fcc.gov

Service Rules Issues: G. William Stafford 20Z) 418-0563, Wireless Telecommunications
Bureau, Federal Communications Commission, Washington, D.C. 20554; or via the Internet
to wstaffor@fcc.gov.

V. ORDERING CLAUSES

147. Accordingly, IT IS ORDERED, pursuant to Sections 1, 2, 4(i), 7, 10, 201, 202, 208, 214,
301, 302, 303, 307, 308, 309, 310, 311, 316, 319, 324, 331, 332, 333, 336, 337, 614 and 615 of the
Communications Act of 1934, 47 U.S.C. 88 151, 152, 154(i), 157, 160, 201, 202, 208, 214, 301, 302a, 303,
307, 308, 309, 310, 311, 316, 319, 324, 331, 332, 333, 336, 337, 534, 535, that this Notice of Proposed
Rulemaking is hereby ADOPTED.
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148. IT IS FURTHER ORDERED that NOTICE IS HEREBY GIVEN of the proposed regulatory
changes described in this Notice, and that comment is sought on these proposals.

149. IT IS FURTHER ORDERED that the Commission’s Consumer Information Bureau,
Reference Information Center, SHALL SEND a copy of this Notice, including the Initial Regulatory Flexibility
Analysis, to the Chief Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDIX A: Proposed Rules
Part 2 of title 47 of the Code of Federal Regulations is proposed to be amended as follows:

PART 2 -- FREQUENCY ALLOCATIONS AND RADIO TREATY MA TTERS; GENERAL
RULES AND REGULATIONS

1. The authority citation for part 2 continues to read as follows:
AUTHORITY: 47 U.S.C. 154, 302a, 303 and 336, unless otherwise noted.
2. Section 2.106, the Table of Frequency Allocations, is amended as follows:
a. Revise page 37.
b. In the International Footnotes under heading I., revise footnotes $5.293, S5.296, and S5.297.
c. Inthe list of non-Government (NG) Footnotes, revise footnotesAB@nd NG159.
The revisions and additions read as follows:

§ 2.106 Table of Frequency Allocations.

* % k * %
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INTERNATIONAL FOOTNOTES

* k k k%

I. New “S” Numbering Scheme

* k k k%

S5.293 _Different category of service: in Canada, Chile, Colombia, Cuba, the United States, Guyana,
Honduras, Jamaica, Mexico, Panama and Peru, the allocation of thetBarisls?2 MHz and 614-806 MHz to
the fixed and mobile services is on a primary basis (see No. S5.33), subject to agreement obtained under No.
S9.21. In Argentina and Ecuador, the allocation of the band 470-512 MHz to the fixed and mobile services is
on a primary basis (see No. S5.33), subject to agreement obtained under No. S9.21.

* k k k%

S5.296 _Additional allocation: in Germany, Austria, Belgium, Cyprus, Denmark, Spain, Finland, France,
Ireland, Israel, Italy, Libya, Lithuania, Malta, Morocco, Monaco, Norway, the Netherlands, Portugal, Syria,
the United Kingdom, Sweden, Switzerland, Swaziland and Tunisia, thedd@AtPB0 MHz is also allocated on
a secondary basis to the land mobile service, intended for applications ancillary to broadcasting. Stations of
the land mobile service in the countries listed in this footnote shall not cause harmful interference to existing or
planned stations operating in accordance with the Table in countries other than those listed in this footnote.

S5.297 _Additional allocation: in Costa Rica, Cuba, El Salvador, the United States, Guatemala, Guyana,
Honduras, Jamaica and Mexico, the b&h#-608 MHz is also allocated to the fixed and mobile services on a
primary basis, subject to agreement obtained undesda1

NON-GOVERNMENT (NG) FOOTNOTES

* k k k%

NG149 The frequency bands 54-72 MHz, 76-88 MHz, 174-216 MHz, 470-512 MHz, 512-608 MHz, and
614-698 MHz are also allocated to the fixed service to permit subscription television operations in accordance
with Part 73 of the rules.

* k k k%

NG159 Full power analog television stations licensed and new digital television (DTV) broadcasting
operations in the band 698-806 MHz shall be entitled to protection from harmful interference until the end of
the DTV transition period. Low power television and television translators in the band 746-806 MHz must
cease operations in the band at the end of the DTV transition period. Low power television and television
translators in the band 698-746 MHz areoseary to all other operations in the b&®8-746 MHz.
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APPENDIX B: Incumbent TV Operations

The following pages contain maps showing the Grade B contours of all co-channel and adjacent
channel TV stations on Channels 52-59 in the United States.

Maps Showing the Following are Attached:

Channels 52-59: DTV and NTSC Incumbents: Grade B Contours
Channels 52-59: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones

Channel 52: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones
Channel 53: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones
Channel 54: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones
Channel 55: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones
Channel 56: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones
Channel 57: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones
Channel 58: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones
Channel 59: DTV and NTSC Incumbents: Adjacent and Co-Channel Protection Zones

Channels 52-59: LPTV Stations



Federal Communications Commission FCC 01-91

Channels 52 to 59: DTV & NTSC Incumbents
Grade B Contours

Channels 52 to 59: DTV & NTSC Incumbents
Adjacent and Co-Channel Protection Zone
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Channel 52: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones

Channel 53: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones
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Channel 54: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones

Channel 55: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones
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Channel 56: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones

Channel 57: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones
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Channel 58: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones

N
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L ) —— Adjacent Charnel

Channel 59: DTV & NTSC Incumbents
Adjacent & Co-Channel Protection Zones

Co-Channe
-—— Adjacent Channel

B-6



Federal Communications Commission FCC 01-91

LPTY Stations
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APPENDIX C: Initial Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act (‘RFA*)the Commission has prepared this Initial
Regulatory Flexibility Analysis (“IRFA”) of the possible significant economic impact on small entities by the
policies and rules proposed in this Notice of Proposed Rulemaking (“Notice”), GN Docket No. 01-74. Written
public comments are requested on this IRFA. Comments must be identified as responses to the IRFA and must
be filed by the deadlines for comments on the Notice as provided above in paragraph 141. The Commission
will send a copy of the Notice, including the IRFA, to the Chief Counsel for Advocacy of the Small Business
Administration (“SBA”)2 In addition, the Notice and IRFA (or summaries thereof) wilpbklished in the
Federal Registet.

A. Need for, and Objectives of, the Proposed Rules

2. This Notice is part of the Commission’s plan to reclaim the 698-746 MHz band (“698-746 MHz
band” or “Lower 700 MHz Band”), currently used for television (“TV”) Channels 52-59, for new commercial
services as part of our transition of TV broadcasting from analog to digital transmission systems, consistent
with the statutory directives enacted in the Balanced Budget Act of*199ifs Notice consists of two parts.

First, the Notice proposes to reallocate the 698-746 MHz band, currently used for TV Channels 52-59, from
use solely for broadcast services to Fixed, Mobile, and Broadcast services. Second, the Notice proposes to
adopt certain service, licensing, and competitive bidding rules for the 698-746 MHz band.

3. The Notice proposes to reallocate the entire 48 megahertz of spectrum in the 698-746 MHz band
to the fixed and mobile services, and retain the existing broadcast allocation. The Notice also seeks comment
on whether the band should also be allocated for satellite services.

4. In this Notice, we also propose to license the 698-746 MHz commercial band under a flexible
framework established in Part 27 of the Commission’s Rules. We expect that provisions of Part 27 will be
modified to reflect the particular characteristics and circumstances of services offered through the use of
spectrum on these bands. Depending on the extent and nature of provisions in the service rules that enable
broadcast services, these modifications may also reference or incorporate rules in other Parts of the
Commission’s Rules, such as Part 73 governing broadcast services. We believe that this flexible approach will
encourage new and innovative services and technologies in this band without significantly limiting the range of
potential uses for this spectrum.

5. The Notice proposes to apply the same small business definitions here that the Commission
adopted for the Upper 700 MHz Band. In particular, the Notice proposes to define a “small business” as an

! See5 U.S.C. § 603. The RFAge5 U.S.C. §§ 60&t. seq. has been amended by the Contract with
America Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (“CWAA"). Title Il of the CWAA is
the Small Business Regulatory Enforcement Fairness Act of 1996 (“SBREFA”).

?See5 U.S.C. § 603(a).

®Seeid

* SeeBalanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (1997).
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entity with average annual gross revenues for the preceding three years not exceeditipi$4@ncha “very

small business” as an entity with average annual gross revenues for the preceding three years not exceeding
$15 nillion. The Notice reflects the Commission’s belief that the services that will be deployed in this band
will have similar capital requirements to the commercial services in the Uj@MHz Band, and thus
proposes to apply the same small business definitions. The Notice also observes that new licensees both in this
band and the Upper 700 MHz Band may be presented with similar issues and costs, includingallieddri

relocating incumbents and developing markets, technologies, and services. The Notice also seeks alternative
standards proposals, and specifically seeks comment on whether we should adopt an additional definition for
entities with average annual gross revenues for the three preceding years of not more than $3 million.

6. Among our principal objectives in this proceeding are: (1) to license these commercial spectrum
blocks through competitive bidding, as directed by the Balanced Budget Act of 1997; (2) to accommodate the
introduction of new uses of spectrum and the enhancement of existing uses; (3) to implement the Section
303(y) requirement that flexible use allocations not create harmful interference or discourage investment; (4) to
facilitate the awarding of licenses to entities that value them the most. The Commission seeks to develop a
regulatory plan for these commercial spectrum blocks that will allow for efficient licensing and intensive use of
the band, eliminate unnecessary regulatory burdens, enhance the competitive potential of the band, and provide
a wide variety of radio services to the public.

B. Legal Basis for Proposed Rules

7. This action is authorized under Sections 1, 2, 4(i), 7, 10, 201, 202, 208, 214, 301, 302, 303, 307,
308, 309, 310, 311, 316, 319, 324, 331, 332, 333, 336, 337, 614 and 615 of the Communications Act of 1934,
47 U.S.C. 88 151, 152, 154(i), 157, 160, 201, 202, 208, 214, 301, 302a, 303, 307, 308, 309, 310, 311, 316,
319, 324, 331, 332, 333, 336, 337, 534, 535.

C. Description and Estimate of the Number of Small Entities To Which the Proposed Rules Will
Apply

8. The RFA directs agencies to provide a description of, and, where feasible, an estimate of the
number of small entities to which the rule will apply or an explanation of why no such estimate is available.
The RFA generally defines the term “small entity” as having the same meaning as the terms “small business,”
“small organization,” and “small governmental jurisdiction” under section 3 of the Small Businessimct
addition, the term “small business” has the same meaning as the term “small business concern” under the Small
Business Act. Under the Small Business Act, a “small business concern” is one which: (1) is independently

> SeesupraNPRM paras. 120-21.
®See5 U.S.C. § 604(a)(3).
" See id § 601(6).

8Seeids 601(3) (incorporating by reference the definition of “small business concern” in 15 U.S.C. § 632).
Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an agency after
consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public
comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register.
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owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria
established by the SBA. According to SBA reporting data, there were approximately 4.44 million small
business firms nationwide in 1992.A small organization is generally “any not-for-profit enterprise which is
independently owned and operated and is not dominant in its fielgtionwide, as of 1992, there were
approximately 275,801 small organizatidhs. “Small governmental jurisdiction” generally means
“governments of cities, counties, towns, townships, villages, school districts, or special districts, with a
population of less than 50,008 As of 1992, there were approximately 85,006 |agalernments in the

United State$? This number includes 38,978 counties, cities, and towns; of these, 37,566, or 96 percent, have
populations of fewer than 50,000.The Census Bureau estimates that this ratio is approximately accurate for
all governmental entities. Thus, of the @% governmental entities, we estimate that680, (96 percent) are

small entities. Below, we further describe and estimate the number of small entity licensees and regulatees that
may be affected by the proposed rules, if adopted.

9. The proposals in this Notice affect applicants who wish to provide services in the 698-746 MHz
band. The Notice proposes to apply the same small business definitions here that the Commission adopted for
the Upper 700 MHz Band. In particular, the Notice proposes to define a “small business” as an entity with
average annual gross revenues for the preceding three years not exceedintjob4Gamad a “very small
business” as an entity with average annual gross revenues for the preceding three years not exceeding $15
million.*® The Notice reflects the Commission’s belief that the services that will be deployed in this band will
have similar capital requirements to the commercial services in the Upper 700 MHz Band, and thus proposes to
apply the same small business definitions. The Notice also observes that new licensees both in this band and
the Upper 700 MHz Band may be presented with similar issues and costs, includingntiobssd iin
relocating incumbents and developing markets, technologies, and services. The Notice also seeks alternative
standards proposals, which consider the impact of our band plan on small business size standards. The Notice
specifically seeks comment on whether we should adopt an additional definition for entities with average annual
gross revenues for the three preceding years of not more than $3 million.

% Seel5 U.S.C. § 632.

19561992 Economic Census, U.S. Bureau of the Census, Table 6 (special tabulation of data under contract
to Office of Advocacy of the U.S. Small Business Administration).

' See5 U.S.C. § 601(4).

12 See1992 Economic Census, U.S. Bureau of the Census, Table 6.

¥See5 U.S.C. § 601(5).

“SeeU.s. Dept. of Commerce, Bureau of the Census, “1992 Census of Governments.”

¥ d.

®See47 C.F.R. § 27.502(a)(1)-(¥ee alscservice Rules for the 746-764 and 776-794 MHz Bands, and
Revisions to Part 27 of the Commission’s Rules, WT Docket No. 99F1188 Report and Orderl5 FCC Rcd 476,

529-31, 11 131-36 (2000ypper 700 MHz First Report and OrderThese definitions are consistent with the
Commission’s approach in the broadband PCS serviges47 C.F.R. § 24.720(b).
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10. The Commission used these same small business size definitions for Blocks C and F broadband
PCS licensee¥. This regulation defining “small business” and “very small business” in the context of
broadband PCS auctions has been approved by the"SBrhe Commission has also adopted this same
definition for 746-764 and 776-794 MHz applicaﬁ’ts.

11. The Commission, however, has not yet determined or proposed how many licenses will be
awarded, nor will it know how many entities will seek small business or very small business status until the
auction process begins. Even after that, the Commission will not know how many licensees will partition their
license areas or disaggregate their spectrum blocks, if partitioning and disaggregation are allowed. In view of
our lack of knowledge of the entities which will seek licenses 688746 MHz band, we therefore assume
that, for purposes of our evaluations and conclusions in the IRFA, all of the prospective licenses are small
entities, as that term is defined by the SBA or our proposed definitions for these bands.

12. Wireless services. The policies and rules proposed in the Noticaild affect all small entities
that seek to acquire licenses in wireless services in the Lower 700 MHz Band currently used for television
broadcasts on Channels 52-58, or are incumbent television broadcasters on Chann@lsAs2reBedsupra
we propose to use the small and very small business size standard adopted in the PCS Btodeeding.
channelization plan or licensing plan has been proposed or adopted for the Lower 700 MHz Band. Therefore,
no reasonable estimate can be made at this time of the potential number of small entities that might become
licensees in the Lower 700 MHz Baffd.

13. Television Broadcast. The SBA defines a television broadcasting station as a small business
where it is independently owned and operated, is not dominant in its field of operation, and has no more than
$10.5 nillion in annual receipt§’ Television broadcasting stations consist of establishments primarily
engaged in broadcasting visual programs by television to the public, except cable and other pay television

" See47 C.F.R. § 24.720(b)

18 Seelmplementation of Section 309(j) of the Communications Act -- Competitive Bidding, PP Docket No.
93-253,Fifth Report and Order9 FCC Rcd 5532, 5581-82 115 (1994).

¥See47 C.F.R. § 27.210(b)(1)-(2).
?see supraext accompanying NPRM note 2.

2 SeesupraNPRM paras. 120-21. We note that the SBA generic size standard applicable to
Radiotelephone (Wireless) companies provides that a small entity is a radiotelephone company employing no more
than 1,500 personsSeel3 C.F.R. 8 121.201 (NAICS code 513322). According to the Bureau of the Census, only
12 radiotelephone firms from a total of 1,178 such firms which operated during 1992 had 1,000 or more employees.
See 1992 Census, Series UC92-&tTrable 5 (SIC code 4812). Therefore, even if all 12 of these firms were
wireless companies, nearly all wireless carriers were small businesses under the SBA’s definition.

22 SeesupralRFA para. 8 (numbers of small entities nationwide).

**Seel3 C.F.R. § 121.201 (NAICS code 51312).
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services! Included in this industry are commercial, religious, educational, and other television $tations.
Also included are establishments primarily engaged in television broadcasting and which produce taped
television program materiaf8. There were 1,509 television stations operating in the nation in 1992, of which
1,155 produced less than $10.0liem in revenue (76.5 percerft). As of May 31, 1998, official Commission
records indicate that 1,579 full power television stations, 2,089 low power television stations, and 4,924
television translator stations were licendedUsing the percentage of television broadcasting licensees that
were small entities in 1992 (76.5 percent), we conclude that there are approximately 1,208 full power television
stations that are small entities.

14. The rules may affect approximately 1,663 television stations, approximately 1,281 of which are
considered small busines$8s.The proposed rules will affect some 227 radio stations, approximately
12,209 of which are small businesi&sThese estimates may overstate the number of small entities because
the revenue figures on which they are based do not include or aggregate revenues from non-television or non-
radio affiliated companies. There are als®6B, LPTV stations: Given the nature of this service, we will
presume that all LPTV licensees qualify as small entities under the SBA definition.

15. Auxiliary or Special Broadcast. This service involves a variety of transmitters, generally used to
relay broadcast programming to the public (through translator and booster stations) or within the program
distribution chain (from a remote news gathering unit back to the station). The Commission has not developed
a definition of small entities applicable to broadcast auxiliary licensees. The applicable SBA definition is that
noted previously, under the SBA rules applicable to television broadcasting statiditee Commission

?* Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1992 Census
of Transportation, Communications and Utilities, Establishment and Firm Size, Series UC92-S-1, Appendix A-9
(1995).

% d.
1d.

" ECC News Release No. 31327, Jan. 13, 1993; Economics and Statistics Administration, Bureau of
Census, U.S. Department of Commerce, Appendix A-9. The amount of $10 million was used to estimate the number
of small business establishments because the relevant Census categories stopped at $9,999,999 and began at
$10,000,000. No category for $10.5 million existed. Thus, the number is as accurate as it is possible to calculate
with the available information.

B ECC News Release, June 19, 1998.

»\We use the 77 percent figure of TV stations operating at less than $10 million for 1992 and apply it to the
2000 total of 1,663 TV stations to arrive at 1,281 stations categorized as small businesses.

% We use the 96% figure of radio station establishments with less than $5 million revenue from data
presented in the year 2000 estim&€C News Releas&eptember 30, 2000) and apply it to the 12,717 individual
station count to arrive at 12,209 individual stations as small businesses.

3 FCcC News Release, “Broadcast Station Totals as of September 30, 2000.”

% 13 C.F.R. § 121.201 (NAICS code 51312).
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estimates that there are approximately 2,700 translators and boosters. The FCC does not collect financial
information on any broadcast facility, and the Department of Commerce does not collect financial information
on these auxiliary broadcast facilities. We believe that most, if not all, of these auxiliary facilities could be
classified as small businesses if viewed apart from any associated broadcasters. We also recognize that mos
commercial translators and boosters are owned by a parent station which, in some cases, would be covered by
the revenue definition of small business entity discussed above. These stations would likely have annual
revenues that exceed the SBA maximum to be designated as a small businessil{iBh0far m TV station).
Furthermore, they do not meet the Small Business Act’s definition of a “small business concern” because they
are not independently owned and operéated.

16. We invite comment on this analysis.
D. Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements

17. Entities interested in acquiring initial licenses to use spectrum in the 698-746 MHz itidmel w
required to submit short form applications to participate in an auction and high bidders will be required to
apply for their individual license. The proposals under consideration in this item also include requiring
commercial licenses to make showings that they are in compliance with construction requirements, file
applications for license renewals, and make certain other filings as required by the Communications Act and
Commission regulations. In addition to the general licensing requirements of Part 27 of the Commission’s
Rules, other parts may be applicable to commercial licensees, depending on the nature of service provided. For
example, commercial licensees proposing to provide broadcast services on these bands may be required to
comply with all or part of the broadcast-specific regulations in Part 73 of the Commission’s Rules. We request
comment on how these requirements can be modified to reduce the burden on small entities and still meet the
objectives of the proceeding.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant
Alternatives Considered

18. The RFA requires an agency to describe any significant alternatives that it has considered in
reaching its proposed approach, which may include the following four alternatives (among others): (1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or
reporting requirements under the rule for small entities; (3) the use of performance, rather than design,
standards; and (4) an exemption from coverage of the rule, or any part thereof, for smaffentities.

19.In this Notice, we seek comment on a number of proposals and alternatives regarding the
reallocation of, and service rules for, the 698-746 MHz band. This Notice seeks to adopt ruliisrduaices
regulatory burdens, promote innovative services and encourage flexible use of this spectrum. It opens up
economic opportunities to a variety of spectrum users, including small businesses. We consider various

®¥15U.S.C. § 632.
3 SeesupraNPRM para. 116.

%5 U.S.C. § 603(C).
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proposals and alternatives partly because we seek to minimize, to the extent possible, the economic impact on
small businesses.

20. In the Notice, we propose to reallocate the entire 48 megahertz of spectrum in the 698-746 MHz
band to the fixed and mobile services, and to retain the existing broadcast ali§cati@Notice tentatively
concludes that service rules for this band should implement flexible use for the full range of proposed allocated
services consistent with necessary interference requirements. We seek comment on how this approach will
impact small entities.

21. We seek comment on various alternative licensing and service rules. The Notice seeks comment
on a number of issues relating to how the Commission should craft service rules for this spectrum, that could
have an impact on small entities. With respect to the size of spectrum blocks for licensees, we seek comment
on whether we should license the spectrum as a single 48 megahertz block or as two or more blocks, and how
the size of spectrum blocks would impact small entifieswith respect to service areas, we propose a
geographic area approach and seek comment on the appropriate size of service areas. We ask for comment o
whether smaller geographic areas would better serve the needs of small*&ntitiespropose to permit
geographic partitioning and spectrum disaggregation, which promotes efficient spectrum use and economic
opportunity for small business entiti€s.We also seek comment on whether we should permit licensees to
lease their licensed spectrum usage rights. Spectrum leasing could benefit small businesses because man
different types of spectrum users (including small businesses) would be permitted to satisfy their spectrum
needs without having to acquire a license or go through the Commission’s procedures for assigning or
transferring control of a license or a partial license through partitioning, disaggregation, or partial
assignment. With respect to spectrum aggregation, we seek comment on whether we should abstain from
counting the 698-746 MHz band against the Commercial Mobile Radio Services (“CMRS”) spectrum cap, and
how this would impact the marketplace, which includes the impact on small éhtities.

22. The Notice proposes the small business definitions for bidders in auctions of licenses in the
counting the 698-746 MHz band: a “small business” would be defined as an entity with average annual gross
revenues for the three preceding years not exceeding i#i4d,nand a “very small business” would be defined
as an entity with average annual gross revenues for the three preceding years not exceeditign$1Asm
discussed above, these definitions are consistent with the definitions the Commission applied to broadband PCS
and the Upper 700 MHz Band. We have also sought comment on whether alternative approaches may be
appropriate in light of the particular characteristics of this band. For example, the Notice seeks comment on
whether to adopt an additional definition for entities with average annual gross revenues for the three preceding

% SeesupraNPRM para. 14.

3 SeesupraNPRM paras. 46-47.
% SeesupraNPRM paras. 53-57.
%9 SeesupraNPRM para. 106.

40 SeesupraNPRM paras. 55, 87.

i SeesupraNPRM para. 91.
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years of not more than $3 million. The Notice also proposes to provide qualifying “small businesses” that
participate in an auction with a bidding credit of 15%, and “very small businesses” with a 25% bidding credit.
The Commission has previously found that bidding credits provide adequate opportunities for small businesses
of varying sizes to participate in spectrum auctiénghe Notice also seeks comment on whether, if we adopt

a third small business definition for entities with average annual gross revenues of not more than $3 million for
the past three years, the 35% bidding credit set out in Section 1.2110(f)(2)(i) should be made available to such
entities. In addition, small business may combine any additional tribal lands bidding credits pursuant to
Section 1.2110(f)(3) of the rules with the proposed small business bidding credits.

23. The regulatory burdens contained in the Notice, such as filing applications on appropriate forms,
are necessary in order to ensure that the public receives the benefits of innovative new services, or enhancec
existing services, in a prompt and efficient manner. We will continue to examine alternatives in the future with
the objectives of eliminating unnecessary regulations and minimizing any significant economic impact on small
entities. We seek comment on significant alternatives commenters believe we should adopt.

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules

24. None.

*2 SeeAmendment of Part 1 of the Commission’s Rules - Competitive Bidding Procedibies Report and
Order and Second Further Notice of Proposed Rule MakiBd-CC Rcd 374, 404, 1 4@P4rt 1 Third Report and
Order).
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SEPARATE STATEMENT OF COMMISSIONER GLORIA TRISTANI
Approving in Part, Dissenting in Part

Re: Reallocation and Service Rules for the 698-746 MHz Spectrum Band (Television
Channels 52-59), GEN Docket No. 01-74

In 1997, the Commission adopted a comprehensive Table of Allotments for the introduction of Digital
Television (DTV) and concluded that, while channel 60-69 spectrum could be recovered early, other reclaimed
spectrum would only be recovered “at the end of the transition péridaday, the Commission suggests that
we alter course by proposing ways to promote early recovery of spectrum in channels 52-59.

My views expressed in the upper 700 MHz proceeding extend to this Notia® not support a
presumption that the public is better served by loss of existing television service than by delay in receiving new
services. My convictions run even deeper here given the Commission’s previous commitment to preserve the
lower 700 MHz band for broadcast services until the end of the transition. | thus respectfully dissent from the
band clearing proposals.

The 1997 DTV Table of Allotment decision was based on sound principles of spectrum management.
The Commission could not locate all stations’ DTV channel allotments within the “core” broadcast spectrum
(currently channels 2-51), so it placed 165 DTV stations in channels 52-59 as a transitional measure pending
final placement within the core. The Commission stated that “the public interest is best served by developing a
Table of DTV Allotments that meets the DTV spectrum needs of broadcasters during the transition; facilitates
the early recovery of spectrum from channels 60-69; and also facilitates the eventual recovery of [other]
spectrum currently being used for analog broadcasting-onsistent with this approach, pending applicants
that were either displaced from the core or from channels 60-69 were later allowed to seek temporary refuge in
this band as well.

Later in 1997, ©ngress mandated an auction of this spectrum by Septemb20(, In doing so,
however, Congress did not suggest that we encourage early recovery of the spectrum. To the contrary,
although the Commission had just announced that reclaimed spectrum would be recovered at the end of the
DTV transition, Congress proceeded to define the end of the transi@@9@or bgond:

'pTVe" Report and Order, 12 FCC Rcd 14588, 14590 para. 1 (1997).

2 SeeSeparate Statement of Commissioner Gloria Tristani, Service Rules for 746-764 and 776-794 MHz
Bands, and Revisions to Part 27 of the Commission’s RIites] Report and OrdeMWT Docket No. 99-168 (Jan.
19, 2001); Separate Statement of Commissioner Gloria Tristani, Service Rules for 746-764 and 776-794 MHz Bands,
and Revisions to Part 27 of the Commission’s RiN&Esnorandum Opinion and Order and Further Notice of
Proposed RulemakingVT Docket No. 99-168 (June 30, 2000).

*pTVE" Report and Order, 12 FCC Rcd at 14625, para. 76.

47 U.S.C. § 309(j)(14).
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With the auction date looming, however, the majority proposes policies to promote band clearing in
channels 52-59. Unless Congress directs this agency otherwise, |1 do not believe we should change course. |
support the DTV Table of Allotment and the spectrum transition plan adopted in 1997. The DTV transition
should be guided by sound principles of spectrum management, not auction consequences.

In the end, these band clearing proposals may have little effect other than fueling false expectations of
available spectrum. Today, roughly 100 NTSC and 165 DTV incumbents are in channels 52-59. These
proposals alone are unlikely to clear substantial swaths of spectrum. Nonetheless, my commitment to free,
over-the-air broadcast services and our DTV transition plan compel me to dissent from these proposals.



