Federal Communications Commission FCC 18-111

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )

)
Accelerating Wireline Broadband Deployment by ) WC Docket No. 17-84
Removing Barriers to Infrastructure Investment )

)
Accelerating Wireless Broadband Deployment by ) WT Docket No. 17-79
Removing Barriers to Infrastructure Investment )

THIRD REPORT AND ORDER AND DECLARATORY RULING

Adopted: August 2, 2018 Released: August 3, 2018

By the Commission: Chairman Pai and Commissioners O’Rielly and Carr issuing separate statements;
Commissioner Rosenworcel approving in part, dissenting in part and issuing a statement.

IL.

III.

V.

V.
VI.

TABLE OF CONTENTS
INTRODUGCTION ...ttt sttt ettt et b e e st et e s e e st eneeseseeeneensetesaeeneenseeneeneeneenes 1
BACKGROUND ...ttt sttt h et b e e bt et et e bt et et e sbeebe et e besbees e e tenbesaeeneenee 5
REPORT AND ORDER......cciiiiiiiieieiere ettt ettt ettt eet s e sbessaesaenseeseessensessesnsensansas 13
A, Speeding AcCCeSS 10 POLES.....ccuiiiiieiiiecie ettt et st e e e e aeeeabeeeaaee e 14
1. New OTMR-Based Pole Attachment Process..........cccoverieriirenieiiienieeeeeeeeee e 16
2. Targeted Changes to the Commission’s Existing Pole Attachment Process..........ccccceeveenee. 77
3. Treatment of OVErlashing..........cccviiciiiiiiiiiiiiieie ettt be e sbe e e bee e 115
B. New Attachers are Not Responsible for Preexisting Violations ...........ccocceeevervenvencienrescrennenen. 119
C. Addressing Outdated Rate DIiSParities .........ceevververierierieriereesiesieseesieeseesseesseesseesseesseesseesseens 123
D. Other Pole Attachment ISSUES .........coouiiiiiiiiieiie ittt st 130
E. Le@al AUNOTILY c.oicviiiicieeieciecie ettt ettt e st estaestbestbestaestbestbesssesssesssesssestnesssenssanssesnas 135
F. Effective Date of the Commission’s Modified Pole Attachment Rules ...........ccccoeeeienininnnen. 136
G. Rebuilding and Repairing Broadband Infrastructure After Disasters..........ccoceeveerieseeneeneennenns 137
DECLARATORY RULING .....ooittitieieie ettt ettt ettt et et e st sseente s e eseeseesesseeneensesseseeensensens 140
Y & F:Te] € (o] 11 T TP 141
Bl DISCUSSION ..euutiiieeiteeiie et eieete ettt e st et e et e st esetesatesaaeeaeesstesstesseesseesseesasesasesssesssesssesanesnsesssesseessnas 144
1. Moratoria Violate SECtioN 253(2) ...cccueeiiuieiiiieeiiieeiiieerieeeieesreeeteeeteeeteeestaeeseaeesesaessseesareeenees 145
2. Moratoria Are Generally Not Protected Under the Section 253(b) and (c) Exceptions......... 153
3. AULNOTIEY £0 ACT.uiiiuiiiiiiiieiieeie ettt e st e et e st et e st esteesteesteesseesseesseesaesseessaesseessaenseensaensasseens 161
PROCEDURAL MATTERS ...ttt ettt sttt ettt et se e s e s e sseeneensesseseeensensans 169
ORDERING CLAUSES ...ttt ettt ettt ettt e st e e tesse et eseeseeseeneeseeneeneensenes 173

APPENDIX A — Final Rules
APPENDIX B - Final Regulatory Flexibility Analysis



Federal Communications Commission FCC 18-111

I. INTRODUCTION

1. Today, we continue our efforts to promote broadband deployment by speeding the
process and reducing the costs of attaching new facilities to utility poles.! Now, more than ever, access to
this vital infrastructure must be swift, predictable, safe, and affordable, so that broadband providers can
continue to enter new markets and deploy facilities that support high-speed broadband. Pole access also
is essential to the race for 5G because mobile and fixed wireless providers are increasingly deploying
innovative small cells on poles and because these wireless services depend on wireline backhaul.? Indeed,
an estimated 100,000 to 150,000 small cells will be constructed by the end of 2018, and these numbers
are projected to reach 455,000 by 2020 and 800,000 by 2026.3

2. In today’s order, we take one large step and several smaller steps to improve and speed
the process of preparing poles for new attachments, or “make ready.”* Make-ready generally refers to the
modification or replacement of a utility pole, or of the lines or equipment on the utility pole, to
accommodate additional facilities on the pole. Consistent with the recommendations of the Broadband
Deployment Advisory Committee (BDAC),* we fundamentally shift the framework for the vast majority
of attachments governed by federal law by adopting a new pole attachment process that includes “one-
touch make-ready” (OTMR), in which the new attacher performs all make-ready work. OTMR speeds
and reduces the cost of broadband deployment by allowing the party with the strongest incentive—the
new attacher—to prepare the pole quickly by performing all of the work itself, rather than spreading the
work across multiple parties. By some estimates, OTMR alone could result in approximately 8.3 million
incremental premises passed with fiber and about $12.6 billion in incremental fiber capital expenditures.®
We exclude from OTMR new attachments that are more complicated or above the “communications
space” of a pole, where safety and reliability risks can be greater, but we make significant incremental
improvements to our rules governing such attachments to speed the existing process, promote accurate
billing, and reduce the likelihood of coordination failures that cause unwarranted delay.

3. We also adopt other improvements to our pole attachment rules. To provide certainty to
all parties and reduce the costs of deciphering our old decisions, we codify and refine our existing
precedent that requires utilities to allow “overlashing,” which helps maximize the usable space on the

! Consistent with section 224 of the Communications Act of 1934, as amended (the Act), we use the term “pole
attachment” to encompass “any attachment by a cable television system or provider of telecommunications service
to a pole, duct, conduit, or right-of-way owned or controlled by a utility,” unless otherwise dictated by context. See
47 U.S.C. § 224(a)(4). In the specific context of pole attachment timelines, we use the term “pole attachment” to
refer only to utility poles (and not to attachments to ducts, conduits, or rights of way). See 47 CFR § 1.1411(a).

2 See Crown Castle Wireline NPRM Comments at 1-2; Mobilitie Wireline NPRM Comments at 7-8; Sprint Wireline
NPRM Comments at 10, 39-40.

3 Comment Sought on Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities Siting
Policies; Mobilitie, LLC Petition for Declaratory Ruling, WT Docket No. 16-421, Public Notice, 31 FCC Rcd
13360, 13363-64 (WTB 2016).

4 See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket Nos.
96-98, 95-185, Order on Reconsideration, 14 FCC Red 18049, 18056 n.50 (1999).

3 See Letter from Paul D’ Ari, Designated Federal Officer, Broadband Deployment Advisory Committee, FCC, to
Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84 (filed July 3, 2018), at Attach. Broadband Deployment
Advisory Committee, FCC, Report of the Competitive Access to Broadband Infrastructure Working Group at 18-31
(2018),

https://ecfsapi.fcc.gov/file/107030255502405/Competitive%20A ccess%20t0%20Broadband%20Infrastructure%20R
eport.pdf (BDAC January 2018 Recommendations).

6 See Letter from Thomas J. Navin, Counsel to Corning, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-
84, at Attach. A; Ed Naef and Alex King, CMA Strategy Consulting, Assessing the Impact of Removing Regulatory
Barriers on Next Generation Wireless and Wireline Broadband Infrastructure Investment: Annex 1, Model
Sensitivities at 5-6 (filed Feb. 26, 2018) (Corning Economic Study).
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pole. We clarify that new attachers are not responsible for the costs of repairing preexisting violations of
safety or other codes or utility construction standards discovered during the pole attachment process. And
we eliminate outdated disparities between the pole attachment rates incumbent local exchange carriers
(LECs) must pay compared to other similarly-situated telecommunications attachers.

4. Finally, we address two forms of state and local regulatory barriers to the deployment of
wireline and wireless facilities. In the Report and Order, we make clear that we will preempt, on a case-
by-case basis, state and local laws that inhibit the rebuilding or restoration of broadband infrastructure
after a disaster. In today’s Declaratory Ruling, we conclude that state and local moratoria on
telecommunications services and facilities deployment are barred by section 253(a) of the Act because
they “prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or
intrastate telecommunications service.”” Barring deployment deprives the public of better services and
more broadband options, yet a small but growing number of localities have adopted moratoria in various
forms. We put an end to such regulatory barriers.

II. BACKGROUND

5. Section 224 of the Act grants us broad authority to regulate attachments to utility-owned
and -controlled poles, ducts, conduits, and rights-of-way.® The Act authorizes us to prescribe rules to:
ensure that the rates, terms, and conditions of pole attachments are just and reasonable;® require utilities'?
to provide nondiscriminatory access to their poles, ducts, conduits, and rights-of-way to
telecommunications carriers and cable television systems (collectively, attachers);!! provide procedures
for resolving pole attachment complaints;'? govern pole attachment rates for attachers;'? and allocate
make-ready costs among attachers and utilities.'* The Act exempts from our jurisdiction those pole
attachments in states that have elected to regulate pole attachments themselves.!> Pole attachments in
thirty states are currently governed by our rules.

6. Our rules take into account the many purposes of utility poles and how an individual pole
is divided into various “spaces” for specific uses.!¢ Utility poles often accommodate equipment used to

747 U.S.C. § 253(a).

8 See 47 U.S.C. § 224(b)(1). The placement and use of utility infrastructure also are governed by local, state, and
federal safety rules, as well as by industry standards such as those set forth in the National Electric Safety Code
(NESC). The NESC is a set of standards published by the Institute of Electrical and Electronics Engineers (IEEE)
for the safe installation, operation, and maintenance of electric power and communications systems. 2017 National
Electrical Safety Code (C2-2017), IEEE (2017).

947 U.S.C. §§ 224(b)(1)-(2).

19 The Act defines a utility as a “local exchange carrier or an electric, gas, water, steam, or other public utility, . . .
who owns or controls poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire
communications.” 47 U.S.C. § 224(a)(1). However, for purposes of pole attachments, a utility does not include any
railroad, any cooperatively-organized entity, or any entity owned by a federal or state government. Id.

1147 U.S.C. § 224(f). The Act allows utilities that provide electric service to deny access to their poles, ducts,
conduits, or rights-of-way because of “insufficient capacity and for reasons of safety, reliability and generally
applicable engineering purposes.” Id. at § 224(f)(2).

1247 U.S.C. § 224(b)(1).
1347 U.S.C. §§ 224(d)-(e).
1447 U.S.C. §§ 224(b), (h)-(i).

15 See 47 U.S.C. § 224(c). To date, twenty states and the District of Columbia have opted out of Commission
regulation of pole attachments in their jurisdictions. States That Have Certified That They Regulate Pole
Attachments, WC Docket No. 10-101, Public Notice, 25 FCC Red 5541, 5541-42 (WCB 2010).

1647 CFR §§ 1.1411(e), (i); 1.1412(a). The citations to the rules throughout this Order and Appendix A reflect the
renumbering of Part 1, subpart J of Title 47 of the Code of Federal Regulations as adopted by the Commission in
3
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provide a variety of services, including electric power, telephone, cable, wireline broadband, and wireless.
17" Accommodating a variety of services on the same pole benefits the public by minimizing ‘“unnecessary
and costly duplication of plant for all pole users.”'® Different vertical portions of the pole serve different
functions.!” The bottom of the pole generally is unusable for most types of attachments, although
providers of wireless services and facilities sometimes attach equipment associated with distributed
antenna systems (DAS) and other small wireless facilities to the portion of the pole near the ground.?
Above that, the lower usable space on a pole—the “communications space”—houses low-voltage
communications equipment, including fiber, coaxial cable, and copper wiring.?! The topmost portion of
the pole, the “electric space,” houses high-voltage electrical equipment.?? Work in the electric space
generally is considered more dangerous than work in the communications space.?* Historically,
communications equipment attachers used only the communications space; however, mobile wireless
providers increasingly are seeking access to areas above the communications space, including the electric
space, to attach pole-top small wireless facilities.?

7. When a new attacher seeks access to a pole, it is necessary to evaluate whether adding the
attachment will be safe and whether there is room for it.>> In many cases, existing attachments must be
moved to make room for the new attachment. In some cases, it is necessary to install a larger pole to
accommodate a new attachment.?¢ Our current rules, adopted in 2011, prescribe a multi-stage process for
placing new attachments on utility poles:

* Application Review and Survey. The new attacher applies to the utility for pole access.
Once the application is complete, the utility has 45 days in which to make a decision on the
application and complete any surveys to determine whether and where attachment is feasible

(Continued from previous page)
July 2018. See Amendment of Procedural Rules Governing Formal Complaint Proceedings Delegated to the
Enforcement Bureau, EB Docket No. 17-245, Report and Order, FCC 18-96, Appx. A (July 18, 2018).

17 See Letter from H. Russell Frisby, Jr., Counsel to Edison Electric Institute (EEI), to Marlene Dortch, Secretary,
FCC, WC Docket No. 17-84, at Attach. Duke Energy, What’s on an electric utility pole? (filed Oct. 3, 2017) (EEI
Oct. 3, 2017 Wireline Ex Parte Letter).

18 S. REP. NO. 95-580, at 13 (1977), as reprinted in 1978 U.S.C.C.AN. 109, 121.

19 See Florida Public Service Commission, What’s on a Utility Pole? (2018),
http://www.psc.state.fl.us/ConsumerAssistance/UtilityPole (last visited June 27, 2018); see also EEI Oct. 3, 2017
Wireline Ex Parte Letter at Attach. Pole Attachments: Safety and Reliability, at 4.

20 See EEI Oct. 3, 2017 Wireline Ex Parte Letter at Attach. Pole Attachments: Safety and Reliability; Crown Castle
Wireline NPRM Comments at 5.

21 See Florida Public Service Commission, What’s on a Utility Pole? (2018),
http://www.psc.state.fl.us/ConsumerAssistance/UtilityPole (last visited June 27, 2018); see also EEI Oct. 3, 2017
Wireline Ex Parte Letter at Attach. Duke Energy, What’s on an electric utility pole?

22 See Florida Public Service Commission, What’s on a Utility Pole? (2018),
http://www.psc.state.fl.us/ConsumerAssistance/UtilityPole (last visited June 27, 2018); see also EEI Oct. 3, 2017
Wireline Ex Parte Letter at Attach. Duke Energy, What’s on an electric utility pole?

23 See Coalition of Concerned Utilities (CCU) Wireline NPRM Comments at 28-29; Texas Office of Public Utility
Counsel Wireline NPRM Comments at 4; EEI Wireline NPRM Reply at 23; Alliant Energy Corp. et al. (Midwest
Electric Utilities) Wireline NPRM Reply at 25-28.

24 See Crown Castle Wireline NPRM Comments at 18.

25 See American Cable Association (ACA) Wireline NPRM Reply at 18; Ameren et al. (Electric Utilities) Wireline
NPRM Reply at 17.

26 See Google Fiber Wireline NPRM Comments at 7.
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and what make-ready is required.?” The utility may take an additional 15 days for large
orders.?® Our current rules allow new attachers in the communications space to perform
surveys when the utility does not meet its deadline.?

» Estimate. The utility must provide an estimate of all make-ready charges within 14 days of
receiving the results of the survey.?

» Attacher Acceptance. The new attacher has 14 days or until withdrawal of the estimate by
the utility, whichever is later, to approve the estimate and provide payment.3!

» Make-Ready. The existing attachers are required to prepare the pole within 60 days of
receiving notice from the utility for attachments in the communications space (105 days in
the case of larger orders) or 90 days for attachments above the communications space (135
days in the case of larger orders).’? A utility may take 15 additional days after the make-
ready period ends to complete make-ready itself.>*> Our current rules allow new attachers in
the communications space to perform make-ready work themselves using a utility-approved
contractor when the utility or existing attachers do not meet their deadlines.?*

8. A number of commenters allege that pole attachment delays and the high costs of
attaching to poles have deterred them from deploying broadband.*> For example, Nittany Media’s CTO
explains that “[o]ver the past 4 years I have seen a tremendous increase in the costs of fiber construction.
Although material and labor costs have remained stable and even in some cases become more efficient,
pole attachment costs have increased exponentially.”?¢ Commenters in particular point to the make-ready
stage of our current timeline as the largest source of high costs and delays in the pole attachment process.
37 In response to these types of concerns and to promote broadband deployment, two localities and one

2747 CFR § 1.1411(c).

2847 CFR §§ 1.1411(c), (g).
2947 CFR § 1.1411(0).

3047 CFR § 1.1411(d).

3147 CFR §§ 1.1411(d)(1)-(2).

3247 CFR §§ 1.1411(e)(1)(ii), (e)(2)(ii). A “larger order” is “the lesser of 3000 poles or 5 percent of the utility’s
poles in a state.” 47 CFR § 1.1411(g)(3).

347 CFR §§ 1.1411(e)(1)(iv), (€)2)(iv).
3447 CFR § 1.1411(e)(1)(v).

33 See, e.g., Crown Castle Wireline NPRM Comments at 4-10; Google Fiber Wireline NPRM Comments at 2;
Lightower Wireline NPRM Comments at I, 2; Mobilitie Wireline NPRM Comments at 8-11; see also INCOMPAS
Wireline NPRM Comments at 6 (“The existing rules, while adopted with the right objectives, are insufficient for
modern infrastructure.”); Fiber Broadband Association (FBA) Wireline NPRM Comments at 4 (“Yet, six years after
the 2011 Pole Attachment Order, the FBA’s service provider members still find that substantial problems persist in
seeking access to poles. In too many instances, pole owners simply ignore the Commission’s mandated timelines.”).

36 Letter from Michael H. Hain, CTO, Nittany Media, Inc., to Marlene Dortch, Secretary, FCC, WC Docket No. 17-
84, at 1 (filed June 15, 2017). See also FBA Wireline NPRM Comments at 3 (stating that FBA “encourages the
Commission to adopt reforms that will improve efficiency by addressing practices of many pole owners and existing
attachers that delay and increase the cost of pole access™); Google Fiber Wireline NPRM Comments at 2 (“[S]taging
make-ready in sequential 60-day notice periods . . . results in delay and increased costs . . . These problems, in turn,
hinder—and may even foreclose entirely—the deployment of new networks and expansion of broadband service.”);
Lightower Wireline NPRM Comments at i (“Lightower has experienced barriers [to deploying wired broadband
infrastructure] due to a lack of cost transparency.”).

37 See Letter from Katharine R. Saunders, Managing Associate General Counsel, Verizon, to Marlene H. Dortch,
Secretary, FCC, WC Docket No. 17-84 (filed Nov. 13, 2017) (Verizon Nov. 13, 2017 Wireline Ex Parte Letter), at
5
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state—Louisville, Kentucky;*® Nashville, Tennessee;** and the State of West Virginia**—adopted their
own versions of OTMR where the new attacher performs all the required make-ready work.

9. As part of its commitment to speeding broadband deployment, the Commission
established the BDAC in January 2017 to advise on how best to remove barriers to broadband
deployment, such as delays in new pole attachments.*! Earlier this year, the BDAC recommended that the
Commission take a series of actions to promote competitive access to broadband infrastructure, including
adopting OTMR for simple attachments in the communications space and making incremental
improvements to the Commission’s pole attachment process for complex and non-communications space
attachments.*

10. We are also committed to using all the tools at our disposal to speed the restoration of
infrastructure after disasters. Disasters such as the 2017 hurricanes can have debilitating effects on
communications networks,** and one of our top priorities is assisting in the rebuilding of network
infrastructure in the wake of such events.** We have also made clear our commitment to ensuring that our
own federal regulations do not impede restoration efforts.*

(Continued from previous page)
Attach. Nicholas Vantzelfde, Managing Partner, Communications Media Advisors, LLC, Perspectives on the
Current State of Make Ready and the Potential Impact of a One-Touch Make-Ready Policy, at 4 (2017) (CMA
Report) (“Expediting the make-ready process can reduce payback periods and thus spur increased investment for
next-generation networks. The current process is inefficient; impeding broadband deployment and creating
additional burdens for pole owners.”); Letter from Karen Reidy, Vice President, Regulatory Affairs, INCOMPAS, to
Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, at 2 (filed Dec. 20, 2017) (“[TThe current [make-ready]
approach—with its sequential make-ready performed by different parties—results in substantial delays, lack of
predictability, higher costs, and reduced fiber network expansion.”); CCU Wireline NPRM Comments at 11; Google
Fiber Wireline NPRM Comments at 9; BDAC January 2018 Recommendations at 19-20.

38 See Louisville Ordinance No. 0-427-15, § 116.72(D)(2). In March 2017, the United States District Court for the
Western District of Kentucky allowed several challenges to the Louisville OTMR ordinance to proceed. See Insight
Kentucky Partners II, L.P. v. Louisville/Jefferson Cty. Metro Gov’t, 2017 WL 1193065 (W.D. Ky. Aug. 16, 2017).

39 See Nashville Ordinance No. BL2016-343, § 13.18.020 (A). In November 2017, the United States District Court
for the Middle District of Tennessee found that the Nashville OTMR ordinance was preempted by federal law and
permanently enjoined the City of Nashville and Davidson County, TN from applying the ordinance to private
parties. See BellSouth Telecomm., LLC. v. Metro. Gov'’t of Nashville and Davidson Cty., Tenn., 2017 WL 5641145
(M.D. Tenn. Nov. 21, 2017).

40 See W. VA. Code § 31G (2017). In June 2018, after both West Virginia and Frontier, which challenged the West
Virginia OTMR statute, agreed that the Commission’s pole attachment rules preempt West Virginia OTMR statute,
the United States District Court for the Southern District of West Virginia granted Frontier’s motion for summary
judgment and permanently enjoined the West Virginia OTMR statute. See Frontier West Virginia Inc., et al. v. Gov.
Jim Justice I, et al., West Virginia Cable Telecomm. Ass’n, Inc. v. James C. Justice, Jr., et al., Civil Action Nos.
2:17-cw-03560, 2:17-cv-03609, Memorandum Opinion and Order (S.D.W. Va. June 14, 2018).

41 See FCC, Broadband Deployment Advisory Committee, Organization, Charter,
https://www.fcc.gov/sites/default/files/bdac-charter.pdf (last visited June 28, 2018).

42 See BDAC January 2018 Recommendations at 19, 21.

43 See Letter from Sandra E. Torres Lopez, Chairwoman, Puerto Rico Telecommunications Regulatory Board, to
Ajit Pai, Chairman, FCC, WC Docket No. 10-90, at 1 (filed Dec. 13, 2017) (estimating that Hurricanes Irma and
Maria caused approximately $1.5 billion of damage to Puerto Rico’s communications network).

4 See, e.g., Uniendo a Puerto Rico Fund and the Connect USVI Fund, WC Docket No. 18-143, et al., Order and
Notice of Proposed Rulemaking, FCC 18-57 (May 29, 2018) (establishing the Uniendo a Puerto Rico Fund and the
Connect USVI Fund to rebuild, improve and expand voice and broadband networks in Puerto Rico and the U.S.
Virgin Islands).

4 See, e.g., Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, WC
Docket No. 17-84, Report and Order, Declaratory Ruling, and Further Notice of Proposed Rulemaking, 32 FCC Red
11128, 11157-59, paras. 71-78 (2017) (Wireline Infrastructure Order); Accelerating Wireline Broadband
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11. The Commission initiated this proceeding on April 20, 2017 by adopting a Notice of
Proposed Rulemaking, Notice of Inquiry, and Request for Comment seeking comment on a number of
potential regulatory reforms to our rules and procedures to accelerate deployment of next-generation
networks and services.* The Commission sought comment on, among other things, speeding the pole
attachment timeline;*’ alternative pole attachment processes, including OTMR;*® and creating a
presumption that the incumbent LEC attachers pay the same pole attachment rate as other
telecommunications attachers.*> The Commission also sought comment on whether moratoria on the
deployment of telecommunications facilities are inconsistent with section 253(a) of the Act.>

12. On November 16, 2017, the Commission adopted a Report and Order, Declaratory
Ruling, and Further Notice of Proposed Rulemaking enacting reforms to better enable providers to invest
in next generation networks.’’ Among other proposals, the Further Notice of Proposed Rulemaking
sought comment on the treatment of overlashing by utilities®? and what actions the Commission can take
to facilitate the rebuilding and repairing of broadband infrastructure after natural disasters.>?

III. REPORT AND ORDER

13. Based on the record in this proceeding, we amend our pole attachment rules to facilitate
faster, more efficient broadband deployment. Further, we address state and local legal barriers to
rebuilding networks after disasters. But, at the outset, we emphasize that parties are welcome to reach
bargained solutions that differ from our rules.>* Our rules provide processes that apply in the absence of a
negotiated agreement, but we recognize that they cannot account for every distinct situation and
encourage parties to seek superior solutions for themselves through voluntary privately-negotiated
solutions.> In addition, we recognize that some states will seek to build on the rules that we adopt herein
in order to serve the particular needs of their communities. As such, nothing here should be construed as

(Continued from previous page)
Deployment by Removing Barriers to Infrastructure Investment, WC Docket No. 17-84, Second Report and Order,
FCC 18-74, paras. 58-59 (June 8, 2018) (Second Wireline Infrastructure Order) (streamlining network change
procedures where force majeure event necessitates a network change).

4 Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, WC Docket
No. 17-84, Notice of Proposed Rulemaking, Notice of Inquiry, and Request for Comment, 32 FCC Rcd 3266 (2017)
(Wireline Infrastructure Notice).

47 Id. at 3268-70, paras. 7-12.

4 Id. at 3270-76, paras. 13-31.

4 Id. at 3279-80, paras. 44-46.

30 Id. at 3297, para. 102.

31 See generally Wireline Infrastructure Order.
52 See id. at 11188-89, paras. 160-62.

3 See id. at 11194, paras. 178-79.

3 See CCU Wireline NPRM Comments at 18 (encouraging that “utilities and attachers be free to agree on their own
one-touch make-ready process”).

35 We therefore reject a clarification requested by Crown Castle that would limit the scope of mutually bargained-for
attachment solutions. See Letter from Kenneth J. Simon, Senior Vice President and General Counsel, Crown Castle,
to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, WT Docket No. 17-79, at 4 (filed July 25, 2018)
(Crown Castle July 25, 2018 Wireline Ex Parte Letter) (requesting that the “Commission should clarify that its rules
serve as a floor, and that just as state requirements must not conflict with the new rules, negotiated agreements must
incorporate the new rules as a baseline and build upon, rather than replace, them”); ¢f- Letter from Mindy E.
Hartstein, Director, Hawaiian Electric Co., Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, at 2
(filed July 25, 2018) (Hawaiian Electric July 25, 2018 Wireline Ex Parte Letter) (“[ W ]here parties have reached
bargained solutions that differ from the Draft Order . . . the terms of a collaborative, negotiated agreement control.”).

7
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altering the ability of a state to exercise reverse preemption of our pole attachment rules.>
A. Speeding Access to Poles

14. Most fundamentally, we amend our rules to allow new attachers’” with simple wireline
attachments in the communications space to elect an OTMR-based pole attachment process that places
them in control of the work necessary to attach their equipment, and we improve our existing attachment
process for other, more complex attachments. We summarize these changes, as well as our prior rules, in
the table below:>®

56 See 47 U.S.C. § 224(c).

37 We define a new attacher as a cable television system or telecommunications carrier requesting to attach new or
upgraded facilities (e.g., equipment or lines) to a pole owned or controlled by a utility. See infra Appx. A, 47 CFR §
1.1411(a)(2). Therefore, new attachers include existing attachers that need to upgrade their facilities with new
attachments.

38 This table is a summary for informational purposes only, and it sacrifices nuance for brevity. The text of this
Report and Order (excluding the table) and the rules in Appendix A set forth our binding determinations.

8
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Phase Prior Rules OTMR-Based Regime Enhanced Non-OTMR
Regime
Review of Vague definition of complete Revised definition of complete application makes it clear what
Application for | application can lead to delays. | must be included in application. A utility has 10 business days
Completeness No timeline for utility to to determine whether an application is complete; the utility
determine whether application | must specify any deficiencies and has limited time to review
is complete. resubmitted applications. Appx. A §§ 1.1411(c)(1), (j)(1)(ii)
47 CFR § 1.1411(c)
Review of The utility has 45 days to The utility has 15 days to Largely same as prior rules,
Whether to decide whether to grant a decide whether to grant a except that the utility must
Grant complete application and to complete application. The take certain steps to facilitate
Complete complete any surveys. The new attacher conducts the survey participation by new
Application; utility has an additional 15 survey and determines its and existing attachers.
Survey days for large orders. timing. Appx. A § 1.1411(c)(3)
47 CFR g 1.1411(c) Appx. A § 1.1411()(2), (i)(3)
Estimate The utility must provide an N/A —no estimate stage Same as prior rules, except the
estimate of the make-ready estimate must detail basis for
charges within 14 days of charges. Appx. A § 1.1411(d)
receiving the survey results.
47 CFR § 1.1411(d)
Attacher The attacher has 14 days or N/A —no acceptance stage Same as prior rules.
Acceptance until withdrawal of the Appx. A § 1.1411(d)(2)
estimate by the utility,
whichever is later, to approve
the estimate and provide
payment.
47 CFR § 1.1411(d)(i)-(i1)
Make-Ready The existing attachers must The new attacher performs all | The existing attachers prepare
prepare the pole within 60 work in as little as one trip. the pole within 30 days in the
days of receiving notice from | The new attacher must communications space (75
the utility in the provide 15 days’ notice to days for larger orders) or 90
communications space (105 existing attachers before days above the
days for larger orders) or 90 commencing work, and this communications space (135
days in the above the notice period may run days for larger orders). A
communications space (135 concurrently with the utility’s | utility may take 15 additional
days for larger orders). A review of whether to grant the | days after the make-ready
utility may take 15 additional application. The new attacher | period to complete make-
days after the make-ready must notify existing attachers | ready itself for work outside
period to complete make-ready | within 15 days after the communications space.
itself. completion of work on a pole | Appx. A § 1.1411(e)(1)(ii),
47 CFR § 1.1411(e)(1)(ii), so that existing attachers can (e)(2)(ii), (e)(2)(iv)
(e)(1)(iv), (e)(2)(ii), (e)(2)(iv) | inspect the work.
Appx. A § 1.1411()(4)
Self-Help New attachers in the N/A New attachers in any part of
Remedy communications space may the pole may perform work

perform work themselves
when the deadlines are not
met. 47 CFR § 1.1411(i)

themselves when the deadlines
are not met. We take steps to
strengthen the self-help
remedy.

Appx. A5 1.1411(i)(2)

15.

No matter the attachment process, we encourage all parties to work cooperatively to meet
deadlines, perform work safely, and address any problems expeditiously. Ultilities, new attachers, and
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existing attachers agree that cooperation among the parties works best to make the pole attachment
process proceed smoothly and safely.>

1. New OTMR-Based Pole Attachment Process

16. We adopt a new pole attachment process that new attachers can elect that places them in
control of the surveys, notices, and make-ready work necessary to attach their equipment to utility poles.
With OTMR as the centerpiece of this new pole attachment regime, new attachers will save considerable
time in gaining access to poles (with accelerated deadlines for application review, surveys, and make-
ready work) and will save substantial costs with one party (rather than multiple parties) doing the work to
prepare poles for new attachments. A better aligning of incentives for quicker and less expensive
attachments will serve the public interest through greater broadband deployment and competitive entry.

a. Applicability and Merits of OTMR Regime

17. We adopt the BDAC’s recommendation and amend our rules to allow new attachers to
elect OTMR for simple make-ready for wireline attachments in the communications space on a pole.®
We define simple make-ready as the BDAC does, i.e., make-ready where “existing attachments in the
communications space of a pole could be transferred without any reasonable expectation of a service
outage or facility damage and does not require splicing of any existing communication attachment or
relocation of an existing wireless attachment.”®' Commenters state that simple make-ready work does not
raise the same level of safety concerns as complex make-ready or work above the communications space
on a pole.®? There is substantial support in the record, both from utilities and attachers, for allowing
OTMR for simple make-ready;® and because this option will apply to the substantial majority of pole

3 See, e.g., CCU Wireline NPRM Comments at 3-4; Midwest Electric Utilities Wireline NPRM Comments at 18;
CenterPoint Energy Houston Electric, LLC et al. (POWER Coalition) Wireline NPRM Comments at 9-10; AT&T
Wireline NPRM Reply at 4 n.4.

0 See BDAC January 2018 Recommendations at 21.
o1 Id. at 20.

02 See, e.g., ExteNet Systems, Inc. (ExteNet) Wireline & Wireless NPRM Comments at 54-55; FBA Wireline
NPRM Comments at 5 n.12, 8; AT&T Wireline NPRM Reply at 8-9; Letter from Kristine Laudadio Devine,
Counsel to Google Fiber, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, at 2 (filed June 4, 2018)
(Google Fiber June 4, 2018 Wireline Ex Parte Letter); Letter from Charles A. Zdebski and Brett H. Freedson,
Counsel to CenterPoint Energy Houston Electric, LLC and Florida Power & Light Co., to Marlene H. Dortch,
Secretary, FCC, WC Docket No. 17-84, at 2 (filed Feb. 13, 2018) (CenterPoint Energy/FPL Feb. 13, 2018 Wireline
Ex Parte Letter); Letter from Eben M. Wyman, Principal, Power & Communication Contractors Association, to
Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, at [2] (filed Nov. 30, 2017) (PCCA Nov. 30, 2017
Wireline Ex Parte Letter).

63 See CCU Wireline NPRM Comments at 17-18; Computing Technology Industry Association (COMPTIA)
Wireline NPRM Comments at 2-3; EEI Wireline NPRM Comments at 32; Electric Utilities Wireline NPRM
Comments at 7; FBA Wireline NPRM Comments at 5; Level 3 Wireline NPRM Comments at 2-3; POWER
Coalition Wireline NPRM Comments at 10; Utilities Technology Council (UTC) Wireline NPRM Reply at 17-21;
AT&T Wireline NPRM Reply at 7-8; CPS Energy Wireline NPRM Reply at 8-9; Google Fiber Wireline NPRM
Reply at 1-2; Verizon Wireline NPRM Reply at 4-9; Letter from Angie Kronenberg, Chief Advocate & General
Counsel, INCOMPAS, to Marlene Dortch, Secretary, FCC, WC Docket No. 17-84 et al., at Attach. 3 (filed Feb. 13,
2018) (INCOMPAS Feb. 13, 2018 Wireline Ex Parte Letter); Letter from Brett Heather Freedson, Counsel to
CenterPoint Energy Houston Electric, LLC et al., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84,
Attach. 1 (filed May 25, 2018) (CenterPoint Energy et al. May 25, 2018 Wireline Ex Parte Letter); Letter from
Debbie Goldman, Telecommunications Policy Director, Communications Workers of America, to Marlene H.
Dortch, Secretary, FCC, WC Docket No. 17-84, at 2 (filed Feb. 6, 2018) (CWA Feb. 6, 2018 Wireline Ex Parte
Letter); Letter from Lonnie R. Stephenson, International President, IBEW, to Marlene Dortch, Secretary, FCC, WC
Docket No. 17-84, at 2 (filed Jan. 30, 2018) (IBEW Jan. 30, 2018 Wireline Ex Parte Letter); Letter from Lisa R.
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attachment projects,* it will speed broadband deployment. We also follow the BDAC’s recommendation
and do not provide an OTMR option for more complex projects in the communications space or for any
projects above the communications space at this time.*

18. Our new rules define “complex” make-ready, as the BDAC does, as “[t]ransfers and
work within the communications space that would be reasonably likely to cause a service outage(s) or
facility damage, including work such as splicing of any communication attachment or relocation of
existing wireless attachments.”% We consider “[a]ny and all wireless activities, including those involving
mobile, fixed, and point-to-point wireless communications and wireless internet service providers[] . . . to
be ... complex.”®” We agree with Verizon that the term “wireless activities” does not include a wireless
attacher’s work on its wireline backhaul facilities, which is no different than wireline work done by other
attachers.®® While the BDAC recommendation did not explicitly address the treatment of pole
replacements, we interpret the definition of complex make-ready to include all pole replacements as well.
We agree with commenters that pole replacements are usually not simple or routine and are more likely to
cause service outages or facilities damage,® and thus we conclude that they should fall into the complex
category of work.

19. There is substantial support from commenters in the record for not using OTMR for
complex make-ready work at this time.”” We agree that we should exclude these more challenging

(Continued from previous page)
Youngers, Executive Director, Fiber Broadband Association (FBA), to Marlene Dortch, Secretary, FCC, WC
Docket No. 17-84, at 2-3 (filed July 20, 2018) (FBA July 20, 2018 Wireline Ex Parte Letter).

6 According to AT&T, approximately 80 percent of current make-ready work is “simple.” See Letter from Ola
Oyefusi, Director, Federal Regulatory, AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, at
Attach. Accelerating Wireline Broadband Deployment: Presentation — Pole Attachment Process with OTMR at 2
(filed Jan. 22, 2018). See also Letter from Eric B. Langley, Counsel to Electric Utilities, to Marlene Dortch,
Secretary, FCC, WC Docket No. 17-84, at 2 (filed Mar. 19, 2018) (Electric Utilities Mar. 19, 2018 Wireline Ex
Parte Letter) (stating that “more than 80[] [percent] of make-ready poles require communications space make-ready
only”). We recognize that in the future, it is likely that less than 80 percent of make-ready work will be eligible for
OTMR as wireless carriers ramp up non-simple 5G deployments. See, e.g., AT&T Wireline NPRM Comments at 8
(stating that “[i]ndustry-wide 5G network deployment is expected to involve 10 to 100 times more antenna locations
than 4G or 3G.”); EEI Wireline NPRM Comments at 29 (asserting that “[i]t can be expected that an increase in the
volume of wireless attachment requests due to 5G deployments will exacerbate pole attachment delays due to the
complex nature of the installations and the number of poles involved.”).

65 See BDAC January 2018 Recommendations at 21-22, 27.
% Id. at 20.

67 Jd. We deny Crown Castle’s request to exclude wireless activity in the communications space from the definition
of complex make-ready. See Crown Castle July 25, 2018 Wireline Ex Parte Letter at 4-5. We find that the BDAC
carefully analyzed the impact of wireless pole attachment work and correctly concluded that such work is complex.
See BDAC January 2018 Recommendations at 19-23, 27, 29-31.

8 Letter from Katharine R. Saunders, Managing Associate General Counsel, Verizon, to Marlene H. Dortch,
Secretary, FCC, WC Docket No. 17-84, at 6-7 (filed July 26, 2018) (Verizon July 26, 2018 Wireline OTMR Ex
Parte Letter). Consistent with the definition of “complex,” a wireless attacher’s work on its wireline facilities is
complex if is the work reasonably likely to cause a service outage or facility damage.

9 See Letter from Kristine Laudadio Devine, Counsel to Google Fiber, to Marlene H. Dortch, Secretary, FCC, WC
Docket No. 17-84, at 2 (filed Apr. 12, 2018) (Google Fiber Apr. 12, 2018 Wireline Ex Parte Letter); Midwest
Electric Utilities Wireline NPRM Reply at 25-26; Puget Sound Energy Wireline NPRM Comments at 7-8.

70 See, e.g., Charter Communications, Inc. (Charter) Wireline & Wireless NPRM Comments at 55; FBA Wireline
NPRM Comments at 5 n.12; Google Fiber Wireline NPRM Comments at 5-6; Level 3 Wireline NPRM Comments
at 3; POWER Coalition Wireline NPRM Comments at 11; Texas Office of Public Utility Counsel Wireline NPRM
Comments at 4; Letter from Frank S. Simone, Vice President-Federal Regulatory, AT&T, and Debbie Goldman,
Telecommunications Policy Director, Communications Workers of America, to Marlene H. Dortch, Secretary, FCC,
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attachments from OTMR at this time to minimize the likelihood and impact of service disruption. In
particular, cutting or splicing of existing wires on a pole has the heightened potential to result in a
network outage.”’ We also recognize that wireless attachments involve unique physical and safety
complications that existing attachers must consider (e.g., wireless configurations cover multiple areas on a
pole, considerably more equipment is involved, RF impacts must be analyzed), thus increasing the
challenges of using an accelerated, single-party process at this time.”

20. The new OTMR process also will not be available for work above the communications
space, including the electric space.”? Many utility commenters argue that work above the
communications space, which mainly involves wireless attachments, frequently impacts electrical
facilities and that such work should fall to the utilities to manage and complete.” We recognize that work
above the communications space may be more dangerous for workers and the public and that impacts of
electric outages are especially severe.” Therefore, we find at this time that the value of control by
existing attachers and utilities over infrastructure above the communications space outweighs the benefits
of allowing OTMR for these attachments. Based on the foregoing analysis, we decline Verizon’s request
to allow OTMR for complex make-ready and work above the communications space.” We recognize that
by not providing an OTMR option above the communications space for the time being, we are not
permitting OTMR as an option for small cell pole-top attachments necessary for 5G deployment. We
take this approach because there is broad agreement that more complex projects and all projects above the
communications space may raise substantial safety and continuity of service concerns.”” At the same
time, we adopt rules aimed at mitigating the safety and reliability concerns about the OTMR process we
adopt today, and we are optimistic that once parties have more experience with OTMR, either they will
by contract or we will by rule expand the reach of OTMR.”® In the meantime, we find that the benefits of
moving incrementally by providing a right to elect OTMR only in the communications space and only for
simple wireline projects outweigh the costs.

21. We agree with commenters that argue that OTMR is substantially more efficient for new
attachers, current attachers, utilities, and the public than the current sequential make-ready approach set

(Continued from previous page)
WC Docket No. 17-84, GN Docket No. 17-83, at 1 (filed Jan. 16, 2018) (AT&T-CWA Jan. 16, 2018 Wireline Ex
Parte Letter); CenterPoint Energy et al. May 25, 2018 Wireline Ex Parte Letter at 1.

71 See Google Fiber Apr. 12, 2018 Wireline Ex Parte Letter at 2.

72 See CCU Wireline NPRM Comments at 27-28; EEI Wireline NPRM Comments at 28-29; Midwest Electric
Utilities Wireline NPRM Comments at 28-29; American Public Power Association (APPA) Wireline NPRM Reply
at 28.

73 This accords with the BDAC’s recommendations. See BDAC January 2018 Recommendations at 21-22.

74 See CCU Wireline NPRM Comments at 28; EEI Wireline NPRM Comments at 28-29; Electric Utilities Wireline
NPRM Comments at 6; Midwest Electric Utilities Wireline NPRM Comments at 30; POWER Coalition Wireline
NPRM Comments at 11; Puget Sound Energy Wireline NPRM Comments at 5; Texas Office of Public Utility
Counsel Wireline NPRM Comments at 4; UTC Wireline NPRM Comments at 13.

75 See, e.g., CCU Wireline NPRM Comments at 28-29; Electric Utilities Wireline NPRM Comments at 8-9; Puget
Sound Energy Wireline NPRM Comments at 4; Texas Office of Public Utility Counsel Wireline NPRM Comments
at 4; EEI Wireline NPRM Reply at 20; Midwest Electric Utilities Wireline NPRM Reply at 24-26.

76 See Letter from Katharine R. Saunders, Managing Associate General Counsel, Verizon, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79, WC Docket No. 17-84, at 4 (filed Mar. 8, 2018) (Verizon Mar. 8, 2018
Wireline Ex Parte Letter).

77 See, e.g., CCU Wireline NPRM Comments at 28-29; EEI Wireline NPRM Comments at 28; Texas Office of
Public Utility Counsel Wireline NPRM Comments at 4; Midwest Electric Utilities Wireline NPRM Reply at 25-26;
APPA Wireline NPRM Reply at 28; AT&T-CWA Jan. 16, 2018 Wireline Ex Parte Letter at 2; CenterPoint Energy
et al. May 25, 2018 Wireline Ex Parte Letter at 2.

78 See FBA July 20, 2018 Wireline Ex Parte Letter at 3.
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forth in our rules.” We agree with Next Centuries Cities that “OTMR facilitates deployment and reduces
barriers to access, which leads to increased broadband deployment, decreased costs for consumers, and
increased service speeds.”® Indeed, Corning estimates that OTMR for wireline deployments could result
in over eight million additional premises passed with fiber and about $12.6 billion in incremental fiber
capital expenditures.! Although we do not at this time provide for an OTMR option for pole-top small
cell deployment, OTMR will facilitate the rollout of 5G services because mobile services depend on
wireline backhaul, and OTMR will expedite the buildout of wireline backhaul capacity.®? Utilities such as
Ameren and Oncor Electric agree that “[OTMR] in the communications space is the most effective
vehicle for the Commission to make large strides in speeding the deployment of broadband.”®3

22. OTMR speeds broadband deployment by better aligning incentives than the current
multi-party process.® It puts the parties most interested in efficient broadband deployment—new
attachers—in a position to control the survey and make-ready processes.®> The misaligned incentives in

7 See Computer & Communications Industry Association (CCIA) Wireline & Wireless NPRM Comments at 17;
Letter from Christopher Shipley, Attorney and Policy Advisor, INCOMPAS, to Marlene Dortch, Secretary, FCC,
Docket Nos. 17-84 et al., at 2 (filed Apr. 20, 2018) (INCOMPAS April 20, 2018 Wireline Ex Parte Letter); Letter
from Karen Reidy, Vice President, Regulatory, INCOMPAS, to Marlene Dortch, Secretary, FCC, Docket Nos. 17-
84, at 1 (filed July 22, 2018) (INCOMPAS July 22, 2018 Wireline Ex Parte Letter); Letter from Kristine Laudadio
Devine, Counsel to Google Fiber Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, at 1-2 (filed
Feb. 1, 2018) (Google Fiber Feb. 1, 2018 Wireline Ex Parte Letter); Electric Utilities Mar. 19, 2018 Wireline Ex
Parte Letter at 2.

80 Next Century Cities Wireline NPRM Comments at 7; see also Google Fiber Feb. 1, 2018 Wireline Ex Parte Letter
at 1 (“OTMR will allow new attachers to pay for one trip to the pole instead of several, facilitate streamlined
engagement of contractors, reduce duplication of effort, and eliminate the need to pay pass-through administrative
costs of existing attachers—all factors that make deployment of new networks expensive and slow.”); BDAC
January 2018 Recommendations at 19, 31 (“The rules should provide pole attachers with a single-contractor, single-
trip solution for simple make-ready work [in the communications space] which expedites make-ready work . . . .”);
Corning Economic Study at 28-29 (asserting that under sequential make-ready, a pole with four attachers means four
different parties are completing make-ready at four different times, “a wasteful process as each touch can add up to
$450 in costs[]” for the new attacher); CCIA Wireline & Wireless NPRM Comments at 17 (“OTMR reduces the
cost and [increases the] speed of deployment of new networks by maximizing efficiency”); CPS Energy Wireline
NPRM Reply at 14 (“CPS Energy has worked with industry stakeholders to develop an innovative OTMR process
that effectively and efficiently facilitates access to poles in a manner that protects the legitimate interests of CPS
Energy, new entrants, and existing attaching entities.””); INCOMPAS April 20, 2018 Wireline Ex Parte Letter at 2;
Electric Utilities Mar. 19, 2018 Wireline Ex Parte Letter at 1 (OTMR “in the communications space is the most
effective vehicle for the Commission to make large strides in speeding the deployment of broadband.”).

81 See Corning Economic Study at 5.
82 See Google Fiber Wireline NPRM Comments at 4; Verizon Wireline NPRM Comments at 2.
83 Electric Utilities Mar. 19, 2018 Wireline Ex Parte Letter at 1.

8 See CenterPoint Energy et al. May 25, 2018 Wireline Ex Parte Letter at 2 (“From the perspective of the IOUs, this
common sense approach also appropriately places the burden of coordinating make-ready work on the
communications entity that ultimately will benefit from use of the pole.”); Letter from Katharine R. Saunders,
Managing Associate General Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, WC
Docket No. 17-84, at 2-3 (filed June 21, 2018) (Verizon June 21, 2018 Wireline Ex Parte Letter) (describing the
buildout in West Virginia of wireline backhaul for Verizon’s wireless network where it “faced multiple and
extensive delays at every step of the make-ready process as existing attachers repeatedly missed deadlines. This
meant that there were often teams of workers ready to complete the build who were sidelined as they waited for
existing attachers to finish their respective moves. This not only delayed deployment significantly but also drove up
our costs as we waited for the ability to build.”).

85 See CMA Report at 10, 12; COMPTIA Wireline NPRM Comments at 3; Electric Utilities Wireline NPRM
Comments at 5; ExteNet Wireline & Wireless NPRM Comments at 54-55; Google Fiber Wireline NPRM
13
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the current process often result in delay by current incumbents and utilities and high costs for new
attachers as a result of the coordination of sequential make-ready work performed by different parties.3¢
As Google Fiber points out, under the current process, if the lowest attacher on the pole (usually the
incumbent LEC) moves its wires and equipment to accommodate a new attachment at the end of the
existing 60-day make-ready period, then the entire pole attachment process is derailed because multiple
existing attachers still have to perform make-ready on their equipment, despite the fact that the make-
ready deadline contemplated in our rules has lapsed.®” Because existing attachers lack an incentive to
accommodate new attachers quickly, these delays in sequential attachment are all too common.®® OTMR
eliminates this problem.

23. We also agree with commenters that OTMR will benefit municipalities and their
residents by reducing closures and disruptions of streets and sidewalks.?? Unlike sequential make-ready
work, which results in a series of trips to the affected poles by each of the attachers and repeated
disruptions to vehicular traffic, OTMR’s single trip to each affected pole will reduce the number of such
disruptions.*

24, We also agree with those commenters that argue that an OTMR-based regime will benefit
utilities.”! The record indicates that many utilities that own poles are not comfortable with their current
responsibilities for facilitating attachments in the communications space.”?> By shifting responsibilities
from the utility to the new attacher to survey the affected poles, determine the make-ready work to be
done, notify affected parties of the required make-ready work, and perform the make-ready work, our new

(Continued from previous page)
Comments at 11; INCOMPAS Wireline NPRM Comments at 9-10; Next Century Cities Wireline NPRM Comments
at 6; FBA July 20, 2018 Wireline Ex Parte Letter at 2; INCOMPAS July 22, 2018 Wireline Ex Parte Letter at 1.

86 See CMA Report at 1-2, 6-8, 12; INCOMPAS Feb. 13, 2018 Wireline Ex Parte Letter Attach. 2-3; Verizon June
21, 2018 Wireline Ex Parte Letter at 2; see also CCU Wireline NPRM Comments at 11-12; Google Fiber Wireline
NPRM Comments at 11-12; BDAC January 2018 Recommendations at 19-20.

87 See Google Fiber Feb. 1, 2018 Wireline Ex Parte Letter at 3; see also Letter from Katharine R. Saunders,
Managing Associate General Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, WT
Docket No. 17-79, at 3 (filed July 2, 2018) (Verizon July 2, 2018 Wireline Ex Parte Letter) (stating that “if make-
ready is necessary to accommodate a new attachment that will be placed at the top of the communications space,
then existing attachers will move their facilities downward proceeding sequentially from the lowest attacher in the
communications space to the highest attacher in the communications space”).

88 See CenterPoint Energy et al. May 25, 2018 Wireline Ex Parte Letter at 2 (stating that “a formidable disincentive
exists for an incumbent communications attacher to cooperate in a process that ultimately will bring direct
competition within its service footprint”’); CCU Wireline NPRM Comments at 11; CMA Report at 1-2; INCOMPAS
Feb. 13, 2018 Wireline Ex Parte Letter at Attach. at 2-3; Verizon June 21, 2018 Wireline Ex Parte Letter at 2;
BDAC January 2018 Recommendations at 19-20.

89 See Electric Utilities Wireline NPRM Comments at 8; ExteNet Wireline & Wireless NPRM Comments at 54-55;
FBA Wireline NPRM Comments at 6-8; INCOMPAS Wireline NPRM Comments at 9; Next Century Cities
Wireline NPRM Comments at 6; Verizon Nov. 13, 2017 Wireline Ex Parte Letter at 2; PCCA Nov. 30, 2017
Wireline Ex Parte Letter at 2; Google Fiber Feb. 1, 2018 Wireline Ex Parte Letter at 1-2.

%0 See, e.g., ExteNet Wireline & Wireless NPRM Comments at 54-55; INCOMPAS Wireline NPRM Comments at
9; Verizon July 2, 2018 Wireline Ex Parte Letter at 3.

1 See, e.g., EEI Wireline NPRM Comments at 32; FBA Wireline NPRM Comments at 7; CPS Energy Wireline
NPRM Reply at 6-7; Verizon Nov. 13, 2017 Wireline Ex Parte Letter at 2; INCOMPAS April 20, 2018 Wireline Ex
Parte Letter at 2.

2 See, e.g., EEI Wireline NPRM Comments at 21-22; Electric Utilities Wireline NPRM Comments at 5-6; POWER
Coalition Wireline NPRM Comments at 11-12; UTC Wireline NPRM Reply at 18; Verizon July 2, 2018 Wireline
Ex Parte Letter at 3.
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OTMR regime will alleviate utilities of the burden of overseeing the process for most new attachments
and of some of the costs of pole ownership.”

25. While giving the new attacher control drives the substantial benefits of an OTMR regime,
it also raises concerns among some utilities and existing attachers. But we are not convinced by the
arguments made by some commenters that OTMR will allow make-ready work to be performed by new
attachers that lack adequate incentives to perform quality work, and therefore will increase the likelihood
of harm to equipment integrity and public safety.”* As other commenters explain, the new attacher and its
chosen contractor have an incentive to perform quality work in order to limit risk, keep workers safe, and
avoid tort liability for damages caused by substandard work.”> We also adopt several safeguards herein
that incentivize the new attacher and its contractor to perform work correctly.”

26. In addition, some commenters raise concerns that OTMR may not protect public safety
“given the real prospects for serious injuries to [lineworkers] and the public[;]”’ ensure “the reliability
and security of the electric grid[;]”*® and maintain the safety and reliability of existing attachers’ facilities
in order to prevent service outages.”® We are not persuaded, however, by the anecdotal evidence offered
in support of these commenters’ concerns.!®” For example, Charter cites problems with third-party

93 See FBA Wireline NPRM Comments at 8; CPS Energy Wireline NPRM Reply at 6-7; UTC Wireline NPRM
Reply at 18; Verizon Nov. 13, 2017 Wireline Ex Parte Letter at 2; INCOMPAS April 20, 2018 Wireline Ex Parte
Letter at 2.

9 See AT&T Wireline NPRM Comments at 16; Charter Wireline & Wireless NPRM Comments at 39; Comcast
Wireline & Wireless NPRM Comments at 20; EEI Wireline NPRM Comments at 31 ; Frontier Wireline NPRM
Comments at 18; NCTA Wireline & Wireless NPRM Comments at 16; POWER Coalition Wireline NPRM
Comments at 12; CCU Wireline NPRM Reply at 2-6; CenturyLink Wireline NPRM Reply at 15-16;
Communications Workers of America (CWA) Wireline NPRM Reply at 1; AT&T-CWA Jan. 16, 2018 Wireline Ex
Parte Letter at 2; Letter from Elizabeth Andrion, Charter Communications, Inc., to Marlene H. Dortch, Secretary,
FCC, WC Docket No. 17-84, GN Docket No. 17-83, at 1 (filed Feb. 5, 2018) (Charter Feb. 5, 2018 Wireline Ex
Parte Letter); Letter from Brian Thorn, CWA, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 17-84, at 1
(filed July 26, 2018).

%5 See CMA Report at 10-13; CPS Energy Wireline NPRM Reply at 10-11, 20, 23; Google Fiber Wireline NPRM
Reply at 8; PCCA Nov. 30, 2017 Wireline Ex Parte Letter at 2.

% See infra sections IILA.1.b., IILA.1.c.

97 EEI Wireline NPRM Comments at 12; see also, e.g., BDAC January 2018 Recommendations at 19 (“The rules
also should balance every community’s interest in safety and continuous service.”); AT&T Wireline NPRM
Comments at 15 (stating that OTMR should preserve the safety of the public and workers).

% EEI Wireline NPRM Comments at 12; see also, e.g., POWER Coalition Wireline NPRM Comments at 11 (stating
that OTMR “must be limited to ensure that workers on the pole are not exposed to, and do not create unsafe
conditions, or act in a manner that threatens the reliability of electric infrastructure”); CCU Wireline NPRM Reply
at 2-3 (“Contractors in the electric space working under the direction of communications companies could injure
themselves, create hazards to subsequent pole workers or the public at large, cause electrical outages or reliability
concerns, or damage electric service facilities on the poles.”).

9 See CenturyLink Wireline NPRM Comments at 15; Charter Wireline & Wireless NPRM Comments at 39;
Comcast Wireline & Wireless NPRM Comments at 20; Frontier Wireline NPRM Comments at 18; NCTA Wireline
& Wireless NPRM Comments at 15-16.

100 See e.g., AT&T Wireline NPRM Comments at 16 (“[UJnapproved contractors have caused outages to AT&T
wireline facilities in Tennessee, Kentucky, Florida, Georgia, and North Carolina. In 2016, AT&T suffered four
outages in the Nashville area that were caused by an attacher’s unapproved contractors’ underground boring
operations, one of which resulted in a major 911 outage.”); Comcast Wireline & Wireless NPRM Comments at 21-
22 (“Comcast has experienced this dynamic firsthand in Nashville, where, at last count, roughly 40 percent of the
instances of make-ready work performed by Google Fiber contractors on Comcast’s equipment violated
requirements set forth in the National Electrical Safety Code[.]”) (emphasis removed). NCTA’s contention that we
must rely on the anecdotal evidence in the record is misplaced. See NCTA July 18, 2018 Wireline Ex Parte Letter at
2 n.5. While the anecdotes raised in the record are important reminders of the need for new attachers to take great
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contractor work on its equipment in San Antonio and in Kansas City.'”" CPS Energy contends, however
that rather than being an indictment of OTMR, Charter’s anecdotes instead show that an OTMR process
can work as intended to speed broadband deployment without sacrificing safety or network integrity.!?2
We agree. As CPS Energy points out, its OTMR process ensured that Charter received notice of the
completion of make-ready and received adequate opportunity to perform a post-make-ready inspection.'%
It was during the inspection that Charter discovered problems with the make-ready work performed by
the new attacher, at which point it had the opportunity to report any make-ready problems discovered
during the inspection to the new attacher for remediation.!** As CPS Energy notes, its OTMR process
“worked as designed: Charter experienced no outages.”'® The process we adopt today assures these same
safeguards. 00

27. We are committed to ensuring that our approach to pole attachments preserves the safety
of workers and the public and protects the integrity of existing electric and communications
infrastructure. As an initial matter, we follow the BDAC’s recommendation that all complex work and
work above the communications space, where reliability and safety risks can be greater, will not be
eligible for the new OTMR process.!” In addition, we take several steps to promote coordination among
the parties and ensure that n