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I

INTRODUCTION

1. This proceeding adopts measures and proposes others to ensure that Internet Protocol

Captioned Telephone Service (IP CTS) remains sustainable for those individuals who need it. IP CTS is
a form of telecommunications relay services (TRS) that allows individuals with hearing loss to both read
captions and use their residual hearing to understand a telephone conversation.! In recent years, use of IP
CTS—which is paid for entirely through the Federal Communication Commission’s (FCC’s or
Commission’s) Interstate TRS Fund (TRS Fund or Fund)—has grown exponentially. As a result, this
form of TRS now represents almost 80 percent of the total minutes compensated by the Fund—at a cost

of nearl

y one billion dollars. As IP CTS usage continues to grow and the contribution base supporting the

TRS Fund shrinks, potential waste in this program poses an ever-increasing threat to the sustainability of

! This item addresses issues on which the Commission sought comment in a 2013 further notice of proposed
rulemaking in this proceeding. Misuse of Internet Protocol (IP) Captioned Telephone Service; Telecommunications
Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Report and
Order and Further Notice of Proposed Rulemaking, 28 FCC Red 13420, 13472-89, paras. 111-53 (2013) (cited
herein as 2013 IP CTS Reform Order when referencing the Report and Order, and as 2013 IP CTS Reform FNPRM
when referencing the Further Notice of Proposed Rulemaking), vacated in part, Sorenson Communications, Inc. and
CaptionCall, LLC v. FCC, 755 F.3d 702, 710 (D.C. Cir. 2014) (Sorenson).
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IP CTS and all forms of TRS. We therefore take steps and explore others to reduce waste of the TRS
Fund and expand the Fund’s contribution base, to ensure the continued viability of IP CTS for people
with hearing loss who need it. In the Report and Order and Declaratory Ruling, we adopt interim IP CTS
compensation rates that will save the TRS Fund at least $399 million over two years, adopt rules to limit
unnecessary [P CTS use, and approve use of speech-to-text automation to generate [P CTS captions,
thereby taking advantage of technological advances to modernize [P CTS while achieving greater
efficiencies.

2. In the Further Notice of Proposed Rulemaking (Further Notice), we explore how best to
fund, administer, and determine user eligibility for this service. We consider, among other issues, the role
that state programs and intrastate carriers can play in the provision of and support for IP CTS. We also
seek comment on the use of independent third-party hearing health professionals to perform IP CTS user
eligibility assessments and consider ways to curb provider practices that could be incenting use of IP CTS
by people who may not need it. Finally, in the Notice of Inquiry, we seek comment on IP CTS
performance goals and metrics to ensure service quality for users.

II. BACKGROUND
A. IP CTS from Its Inception Until Now

3. Section 225 of the Communications Act of 1934, as amended (the Act) requires the
Commission to ensure the provision of TRS for persons who are deaf, hard of hearing, deaf-blind, or have
speech disabilities that is functionally equivalent to the provision of voice communication services used
by persons without disabilities “to the extent possible and in the most efficient manner.”” IP CTS is a
form of TRS “that permits an individual who can speak but who has difficulty hearing over the telephone
to use a telephone and an Internet Protocol-enabled device via the Internet to simultaneously listen to the
other party and read captions of what the other party is saying.”® Generally, IP CTS employs two
network paths: a connection via the public switched telephone network (PSTN) or a Voice over Internet
Protocol (VoIP) service for the voice conversation between the parties to the call, and a separate Internet
connection that transmits the other party’s voice from the IP CTS user’s phone to a communications
assistant (CA) and transmits captions from the CA back to the IP CTS user.*

4, When an IP CTS user places or receives a call, he or she is automatically connected to a
CA at the same time that the parties to the call are connected. In the most widely used version of IP CTS,
the CA then re-voices everything the hearing party says into a speech recognition program, which
automatically transcribes the words into captions.” In a second version, the CA uses stenography to
produce the captions, typing the speech content directly into captions.® Today, five providers have

247 U.S.C. § 225(2)(3), (b)(1).

347 CFR § 64.601(a)(17). Captions may be displayed on a specialized IP CTS device or an off-the-shelf computer,
tablet, or smartphone. The Commission approved IP CTS as a type of TRS eligible for compensation from the TRS
Fund in 2007. Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and
Speech Disabilities; Internet-based Captioned Telephone Service, Declaratory Ruling, 22 FCC Red 379, 379, para. 1
(2007) (2007 IP CTS Declaratory Ruling). Currently, the cost of IP CTS is supported entirely by the TRS Fund. In
2003, the Commission approved a non-IP version of this service, called CTS, which is made available through state
TRS programs and is supported jointly by the states and the TRS Fund. Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Declaratory Ruling, 18 FCC Red
16121, 16121, para. 1 (2003) (2003 CTS Declaratory Ruling).

42007 IP CTS Declaratory Ruling, 22 FCC Red at 385, para. 14; 47 CFR § 64.601(a)(17).
52013 IP CTS Reform Order, 28 FCC Red at 13422, para. 6.

¢ See Notice of Conditional Grant of Application of Miracom USA, Inc., for Certification as a Provider of Internet
Protocol Captioned Telephone Service Eligible for Compensation from the Telecommunications Relay Services
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certification from the Commission to provide [P CTS: Hamilton Relay, Inc.; CaptionCall, LLC (a wholly
owned subsidiary of Sorenson Communications, Inc.); Sprint Corporation; ClearCaptions, LLC; and
Mezmo Corporation, d/b/a InnoCaption. All IP CTS minutes are compensated from the TRS Fund, and,
like other forms of Internet-based TRS, IP CTS is entirely administered by the Commission.

5. In January 2013, in response to unusually heightened growth in the use of IP CTS over
the prior year, the Commission adopted several interim measures designed to ensure the use of this
service only by people with hearing loss who need it to communicate in a functionally equivalent manner.
7 In August 2013, the Commission adopted additional rules, including (1) prohibitions against referrals-
for-rewards programs and other incentives for the use of IP CTS;? (2) requirements for self-certification
by IP CTS users;’ (3) labeling requirements to prevent misuse of IP CTS devices by ineligible users;'? (4)
a requirement for captions to be defaulted to “off,” so that users would need to take an affirmative step to
turn on the service before each use (Default-Off Rule);!! and (5) a rule prohibiting distribution of IP CTS
devices for less than $75 ($75 Equipment Charge Rule).!?

6. In June 2014, the U.S. Court of Appeals for the District of Columbia Circuit (D.C.
Circuit) vacated the 2013 IP CTS Interim Order in its entirety, holding that the interim rules did not
qualify for the “good cause” exception to the requirement of notice and opportunity for comment under
the Administrative Procedure Act.!3 In addition, the D.C. Circuit vacated the Default-Off Rule and the
$75 Equipment Charge Rule contained in the 2013 IP CTS Reform Order.'* However, still effective in
the Commission’s rules are prohibitions against provider incentives;' requirements for IP CTS users to
register with an [P CTS provider and to self-certify their need for IP CTS and their understanding of the
program;'6 a corresponding mandate for providers to retain records of such registration and certification;'”
and requirements for devices distributed by IP CTS providers to have both an easy means of activating

(Continued from previous page)
Fund, Public Notice, 29 FCC Rcd 5105, 5106 (CGB 2014) (Miracom Conditional Certification). At present, this
form of IP CTS is accessed only by registered users through mobile devices.

7 See Misuse of Internet Protocol (IP) Captioned Telephone Service; Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Order and Notice of Proposed
Rulemaking, 28 FCC Rcd 703, 706, 710-13, 718-19, 722, 724, paras. 6, 13-14, 24, 33,37 (2013) (cited herein as
2013 IP CTS Interim Order when referencing the Order and as 2013 IP CTS Initial NPRM when referencing the
Notice of Proposed Rulemaking), vacated, Sorenson, 755 F.3d at 705-07.

8 2013 IP CTS Reform Order, 28 FCC Rcd at 13430-35, paras. 19-29.
9 Id. at 13449-50, 13452-55, paras. 64-65, 69-73.

10 /d. at 13460-61, paras. 87-90.

1 Id. at 13464-65, paras. 96-97.

12 Jd. at 13440-48, paras. 41-59. The $75 Equipment Charge Rule did not apply to IP CTS devices offered by a state
or local government equipment distribution program. Id. at 13437, para. 35.

13 Sorenson, 755 F.3d at 705-07.
14 1d. at 707-10.

5 TP CTS providers may not offer direct or indirect financial or other incentives to potential users to register for IP
CTS, or to hearing health professionals if the incentives are tied to a consumer’s decision to register for IP CTS. In
addition, joint marketing arrangements between IP CTS providers and hearing health professionals are prohibited.
47 CFR § 64.604(c)(8).

16 Id. § 64.604(c)(9)(1)-(iii), (11)(ii).

17 Id. § 64.604(c)(9)(X).
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captions and a label warning against unauthorized use.'?
B. The Need for IP CTS Reform

7. Reducing Incentives and Practices Contributing to Waste and Abuse. Section 225 of the
Act requires us to ensure that TRS is made available “to the extent possible and in the most efficient
manner.”!’® As the Commission has done for other forms of Internet-based TRS,?° this item takes initial
steps and asks about others needed to transform the structure and support of IP CTS to make this service
more efficient and effective.?! We take these steps in response to incentives that appear likely to cause
excessive waste in the [P CTS program—in part resulting from questionable provider practices.

8. While most other forms of TRS have exhibited either declining demand (i.e., TTY-based
TRS, state-based CTS, IP Relay)?? or relatively flat demand (i.e., video relay service (VRS)) over the past
few years,? IP CTS growth has been exponential in recent years. From 2011 to 2017, annual IP CTS
minutes have grown from approximately 29 million to 363 million.>* According to the TRS Fund
administrator, in 2018-19, IP CTS will represent approximately 78 percent of the total minutes of TRS

18 7d. § 64.604(c)(10), (11)(iii).
1947 U.S.C. § 225(b)(1).

20 See Structures and Practices of the Video Relay Service Program, Report and Order and Further Notice of
Proposed Rulemaking, 26 FCC Rcd 5545 (2011) (2011 Fraud Order) (adopting measures to prevent waste, fraud,
and abuse in video relay services (VRS), including prohibitions against the use of privacy screens, limitations on
calls originating from outside the U.S. to pre-registered users, and call detail reporting requirements to confirm the
identity of VRS callers and that the provider is in fact entitled to compensation for the call); Structure and Practices
of the Video Relay Service Program, Second Report and Order and Order, 26 FCC Rcd 10898 (2011) (adopting
strengthened certification requirements for VRS providers); Structure and Practices of the Video Relay Service
Program, Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and
Speech Disabilities, Report and Order and Further Notice of Proposed Rulemaking, 28 FCC Rcd 8618, 8647-56,
paras. 62-86 (2013) (2013 VRS Reform Order), aff’d in relevant part, Sorenson Communications, Inc. v. FCC, 765
F.3d 37 (D.C. Cir. 2014) (Sorenson 2014) (establishing a centralized database to verify the identity and validate the
eligibility of VRS users).

2147 U.S.C. § 225(b)(1).

22 With TTY-based TRS, a caller uses a text telephone (TTY) to call a TRS center whose CA, in turn, places an
outbound voice call to the called party. Telecommunications Relay Services and Speech-to-Speech Services for
Individuals with Hearing and Speech Disabilities, Report and Order and Further Notice of Proposed Rulemaking, 15
FCC Rcd 5140, 5142, para. 2 (2000). “State-based CTS” refers to the non-IP version of CTS that is provided by an
FCC-certified state program. See 47 U.S.C. § 225(f)(2). IP Relay permits telephone communication “in text using
an Internet Protocol-enabled device via the Internet, rather than using a text telephone (TTY) and the public
switched telephone network.” 47 CFR § 64.601(a)(18).

23 VRS is “[a] telecommunications relay service that allows people with hearing or speech disabilities who use sign
language to communicate with voice telephone users through video equipment. The video link allows the CA to
view and interpret the party's signed conversation and relay the conversation back and forth with a voice caller.” 47
CFR § 64.601(a)(43).

24 See infra Table 1. TP CTS growth began to accelerate in the 2012-13 Fund Year, when the number of IP CTS
minutes of use considerably exceeded provider projections and caused the TRS Fund administrator to narrowly avert
having insufficient funds to compensate TRS providers. See 2013 IP CTS Interim Order, 28 FCC Rcd at 706, para.
6. The TRS Fund Year begins on July 1 of each year and runs through June 30 of the following year. The monthly
minutes of use for IP CTS grew from about 6 million in July 2012 to about 10 million in March 2013. This growth
pattern was temporarily interrupted when the Commission adopted interim restrictions on provider practices in
marketing I[P CTS. In 2014, after the court stayed and eventually reversed some of the 2013 rules, the accelerated IP
CTS growth pattern resumed. Rolka Loube, Interstate TRS Fund Payment Formula and Fund Size Estimate, CG
Docket Nos. 03-123 and 10-51, at 34 (filed May 4, 2018)
https://ecfsapi.fcc.gov/file/10504679513627/2018%20TRS%20Fund%20Annual%20Report_5-4-18.pdf (2018 TRS
Rate Report).
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compensated by the TRS Fund and about 66 percent of total TRS Fund payments to TRS providers.?> For
Fund Year 2018-19, the TRS Fund administrator has estimated that a total of $999 million will be paid
from the TRS Fund to IP CTS providers.?® At the same time, the end-user telecommunication revenue
base from which IP CTS and other forms of TRS are supported is steadily declining, raising the threat that
over the long term, ever-increasing levels of contribution may not be sustainable.?’ In fact, the TRS Fund
contribution base has decreased from about $79 billion in 2008 to about $53 billion in 2018.3

9. One reason for greater usage of IP CTS over other forms of TRS may be the ease and
convenience of using IP CTS, including the absence of direct interaction between the parties to the call
and the CA. For example, during an IP CTS call, the presence of a CA is not announced to the hearing
party, and communication with the CA by the person who has hearing loss takes place in only one
direction.?’ While such ease and convenience facilitate use of the service by people with hearing loss
who need it for effective communication, these characteristics also create a risk that IP CTS will be used
even when it is not needed. In other words, because an IP CTS call can progress much in the same way as
an ordinary voice telephone conversation,’® consumers may be less likely to “self-screen” in choosing
whether to use the service. As the Commission explained in 2013, “[b]ecause of the ease and
convenience of using [P CTS devices, which function much the same as a conventional telephone but for
the addition of captions, once the device is in a consumer’s possession, consumers may routinely use the
device with captions . . . even if they do not actually need the service for effective communication.”3! In
fact, according to state equipment distribution programs (EDPs) with experience in assessing the need for
specialized communications devices, only a portion of individuals who use—or could benefit from
using—hearing aids are likely to require IP CTS to achieve effective communication.’> Many other
individuals with hearing loss are likely to be able to communicate effectively by phone through the use of
hearing-aid compatible handsets, Bluetooth devices, or specialized devices such as enhanced-
amplification (also called “high-gain”) telephones.?3

10. We are further concerned that a large portion of the recent growth in IP CTS may be
attributable to perverse incentives for providers to market this service to individuals who do not need it
and the consequent wasteful use of IP CTS by individuals who could derive equal or greater benefit from
less costly alternatives, such as high-amplification phones. Because IP CTS providers are paid on a per-
minute basis, there appears to be no incentive to ensure accurate and objective assessments of each
consumer’s need for this service over alternatives for more cost-efficient and effective telephone
communication. Rather, to encourage as many individuals as possible to sign up and use IP CTS,
providers engage in a number of marketing practices that likely contribute to waste in the IP CTS

232018 TRS Rate Report at 20, Exh. 2.
26 Id. at 20.

271d. at 10-11.

BId.

292007 IP CTS Declaratory Ruling, 22 FCC Red at 389, para. 23; 2013 IP CTS Interim Order, 28 FCC Red at 716,
para. 20.

302013 IP CTS Interim Order, 28 FCC Rcd at 716, para. 20 & n.61.

312013 IP CTS Reform Order, 28 FCC Rcd at 13440, para. 42; see also id. (“In fact, when using the phone, the
unobtrusive nature of IP CTS is such that consumers may not even be aware that captions are turned on or that they
have the ability to turn them off.”).

32 See, e.g., Letter from Telecommunications Equipment Distribution Program Association (TEDPA), to FCC, CG
Docket No. 13-24, at 1-2 (filed Mar. 24, 2015) (TEDPA Mar. 2015 Ex Parte).

33 See Letter from James Forstall, Chair, TEDPA, to Karen Peltz Strauss, Deputy Bureau Chief, Consumer and
Governmental Affairs Bureau, FCC, CG Docket No. 13-24 (filed Oct. 2, 2017) (TEDPA Oct. 2017 Ex Parte)
(noting agreement among states that most people requesting a CTS phone end up with alternative technologies when
assisted by EDP staff).
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program. These include (1) touting the usefulness of IP CTS to anyone with hearing loss—regardless of
their level of hearing loss or need for captioning (over other types of assistive or auxiliary devices);** (2)
linking together amplification and captioning features on IP CTS devices, which causes waste (e.g., when
the phone is used by others in a household who may not need captions);* (3) failing to effectively assess
each individual’s need for IP CTS through neutral and independent third-party evaluations before
permitting use of the service; (4) engaging in pre-established and sometimes exclusive or joint
arrangements with third-party professionals that compromise the objectivity of such assessments;3” and
(5) routinely giving out free IP CTS devices with features, such as added amplification and the ability to
create a transcript of the call, that make these products attractive to consumers who may not need captions
for functionally equivalent telephone communication.3?

11. Because these practices—combined with the inherent ease and convenience of IP CTS—
encourage unnecessary usage of this service and waste to the TRS Fund, we find it critical to take action.
In this regard, it is our goal to adopt measures that will first, eliminate provider practices that are designed
to promote IP CTS by individuals who do not need this service; second, reduce the underlying incentives
contributing to such practices—so that they do not re-surface in other forms; and third, ensure that this
service remains sustainable for those who actually need it. To this end, in the Report and Order we adopt
measures, and in the Further Notice propose others, to (1) replace the current IP CTS rate methodology
(and associated rate) with a fair and efficient compensation approach; (2) move the IP CTS provider
compensation rate closer to reasonable cost; (3) expand the IP CTS contribution base; and (4) reduce the
risk of providers signing up ineligible customers and encouraging IP CTS usage regardless of a
consumer’s need for the service.

12. Modernizing IP CTS. Concomitant with our other efforts to preserve IP CTS for
consumers who need it, this proceeding also explores policies to improve the efficiency of IP CTS
operations. IP CTS, like other TRS offerings, has relied on third-party CAs since its inception. In
addition, wireline forms of IP CTS generally require users to acquire specialized communications
equipment, from which IP CTS can be accessed only on the network of the IP CTS provider that
distributes such devices. Notwithstanding the Act’s mandate for TRS to be functionally equivalent to
voice telephone services, reliance on third-party operators and such specialized devices necessarily
impose limits on accuracy, privacy, interoperability, and speed of service. In the absence of available
direct communication alternatives, these deficiencies may have been unavoidable in the past. However,
evolving technological innovations raise new questions about how Commission policy should address the
communication access needs of people with hearing and speech disabilities in the future. This is
especially important given reports that approximately 40-48 million individuals, or as much as 15 percent
of the U.S. population, have hearing loss,*” and that this number undoubtedly will increase significantly as
our population ages.

34 See infra paras. 140-41.
35 See infra paras. 39-40.
36 See infra para. 118.

37 See infra para. 120.

38 See, e.g., Letter from Philip J. Macres, Counsel for Telecommunications for the Deaf and Hard of Hearing, Inc.
(TDI), to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 13-24, 10-51, and 03-123, Attach. 1, at 2 (June 20,
2013) (showing an ad from CaptionCall touting the ability to “get a sleek, state-of-the-art touch screen phone that
you’ll want to show off”); 2013 IP CTS Reform Order, 28 FCC Red at 13440, para. 42 (noting that many IP CTS
devices are modern and attractive and provide enhanced sound amplification—features that are likely to entice
consumers with or without hearing loss).

39 See Hearing Loss Association of America (HLAA), Basic Facts About Hearing Loss,
http://hearingloss.org/content/basic-facts-about-hearing-loss (last visited May 11, 2018) (stating that 48 million
Americans report some degree of hearing loss); Centers for Disease Control and Prevention, Too Loud! For Too

7
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13. To address this growing need, modernized, off-the-shelf technologies that can provide
direct communication in real-time not only have the potential to provide people with disabilities with
faster and more accurate services that are more private and integrated than human-assisted TRS; they can
also do so at potentially a fraction of the cost.** In the case of IP CTS, we believe this can be achieved
through the use of ASR, which has been defined as “the independent, computer-driven transcription of
spoken language into readable text in real time.”*! Because of recent advances, ASR, which would
eliminate the need for a CA to be on an IP CTS call, holds great promise for a telephone communication
experience that may be superior to and more efficient than existing IP CTS. It is for this reason that in the
Declaratory Ruling, we determine that CTS and IP CTS using ASR to generate captions are forms of
relay service eligible for compensation from the TRS Fund, and in the Further Notice, we seek comment
on setting a compensation rate for IP CTS using ASR.

III. REPORT AND ORDER

14. In this Report and Order, we adopt rule changes that enable us to better administer and
support IP CTS by helping to minimize waste, fraud, and abuse. In Section A, we make this program
more cost effective by establishing interim rates for [P CTS provider compensation in Fund Years 2018-
19 and 2019-20 that move the compensation level closer to actual average provider costs. We also direct
the TRS Fund administrator to require IP CTS providers to provide a more detailed breakdown and
explanation of the costs incurred. This additional transparency will help us ensure that the costs reported
by providers are reasonable. In Section B, we take initial steps toward ensuring that IP CTS is provided
only to those individuals who need it to achieve functionally equivalent telephone communications
service. To that end, we adopt rules that address the delivery of captions on IP CTS devices, require the
accuracy of IP CTS information disseminated by providers, and establish a general prohibition against
providing service to ineligible users.

A. IP CTS Compensation

15. IP CTS rates are presently determined using a methodology known as the Multistate
Average Rate Structure Plan (MARS Plan), which calculates the weighted average per-minute
compensation paid by state TRS programs to providers of intrastate CTS for the prior calendar year.*? In

(Continued from previous page)
Long!, https://www.cdc.gov/vitalsigns/hearingloss/ (last visited May 11, 2018) (stating that “[a]bout 40 million US
adults aged 20-69 years have noise-induced hearing loss”).

40 Two such examples are real-time text (RTT), which allows text to pass back and forth between users to a call in
real-time, Transition from TTY to Real-Time Text Technology; Petition for Petition for Rulemaking to Update the
Commission’s Rules for Access to Support the Transition from TTY to Real-Time Text Technology, and Petition for
Waiver of Rules Requiring Support of TTY Technology, Report and Order and Further Notice of Proposed
Rulemaking, 31 FCC Rcd 13568 (2016) (RTT Order) (authorizing RTT as an option in lieu of support for TTY
technology in the wireless IP environment), and direct video communication for American Sign Language (ASL)
users, which is now allowing such individuals to communicate in their native language with ASL-fluent
representatives in certain customer call centers. See Structure and Practices of the Video Relay Service Program;
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order, Notice of Inquiry, Further Notice of Proposed Rulemaking, and Order, 32 FCC Red
2436, 2484, para. 124 (2017).

41 Professor Pisal Ranjeet et al., Automatic Speech Recognition System, 2 Imperial J. of Interdisc. Res. 165, 165
(2016), http://www.imperialjournals.com/index.php/IJIR/article/view/37/34. In this proceeding, we use the term
“ASR” to mean ASR alone, without CA participation in the creation of captions.

4 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order and Declaratory Ruling, 22 FCC Red 20140, 20149-50, 20153-58, paras. 16, 26-38
(2007) (2007 TRS Rate Methodology Order). This method uses a “weighted” average in that it weighs each state’s
compensation rate in accordance with the number of minutes in that state. In this Report and Order, when we refer
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2013, in response to considerable growth in IP CTS and the declining use of CTS, the Commission sought
comment on whether an alternative rate methodology would be more appropriate.*

16. As the Commission has previously pointed out, our mandate in determining TRS rates is
to ensure that the rates “correlate to actual reasonable costs.”** We find that MARS is no longer an
effective methodology to ensure that IP CTS compensation rates correlate to actual reasonable costs. We
therefore terminate use of the MARS methodology and commence a reduction in the IP CTS
compensation rate, currently $1.9467 per minute, to bring it more in line with the reasonable costs of
providing this service. Based on currently available cost data,* we adopt the following per-minute
compensation rates to bring them more in line with providers’ average reasonable costs: $1.75 per minute
from July 1, 2018, to June 30, 2019; and $1.58 per minute from July 1, 2019 to June 30, 2020. Consistent

(Continued from previous page)
to average per-minute costs or average per-minute compensation, we are referring to averages calculated in this
manner (i.e., total costs or payments divided by total minutes) unless otherwise specified.

432013 IP CTS Reform FNPRM, 28 FCC Red at 13477-78, paras. 120-24. In its 2017 TRS Report, the TRS Fund
Administrator also discusses a number of options for setting IP CTS rates. Rolka Loube, Interstate TRS Fund
Payment Formula and Fund Size Estimate, CG Docket Nos. 03-123 and 10-51, at 19-23 (filed May 2, 2017),
https://ecfsapi.fcc.gov/file/10502844703091/2017%20TRS%20Fund%20Annual%20Report Redacted.pdf (2017
TRS Rate Report).

442013 IP CTS Reform FNPRM, 28 FCC Rcd at 13476, para. 117 (quoting 2007 TRS Rate Methodology Order, 22
FCC Rcd at 20151-52, 20157, paras. 21, 35).

4 See infra paras. 18, 23.

46 See 47 U.S.C. § 225(b)(1).

472013 IP CTS Reform Order, 28 FCC Red at 13477 n.396.

482007 TRS Rate Methodology Order, 22 FCC Rcd at 20158, para. 38.

4 Thus, it is incorrect to state that the MARS-based IP CTS compensation rate is itself competitively determined.
See Hamilton Comments, CG Docket Nos. 03-123, 10-51, at 13 (filed May 24, 2017) (Hamilton 2017 TRS Rate
Report Comments). To the extent that there is competitive bidding involved in determining the IP CTS rate, such
competition occurs at the state level and directly determines the compensation for a different service, CTS.

30 The historical data on costs and demand for IP CTS discussed in this Report and Order, as well as the average
CTS compensation rates and demand, were developed by the TRS Fund administrator. For IP CTS minutes, see
National Exchange Carrier Association, Inc. (NECA) TRS Fund Payment Formula and Fund Size Estimate, CG
Docket No. 03-123, Exh. 3-6 (filed Apr. 29, 2011) (2011 TRS Rate Report) (2008, 2009, and 2010 minutes); Rolka
Loube, Interstate TRS Fund Payment Formula and Fund Size Estimate, CG Docket Nos. 03-123 and 10-51, Exh. 1-4
(filed May 1, 2013) (2013 TRS Rate Filing) (2011 minutes); Rolka Loube, Interstate TRS Fund Payment Formula
and Fund Size Estimate, CG Docket Nos. 03-123 and 10-51, Exh. 1-4 (filed Apr. 30, 2014) (2014 TRS Rate Report)
(2012 minutes); Rolka Loube, Interstate TRS Fund Payment Formula and Fund Size Estimate, CG Docket Nos. 03-
123 and 10-51, Exh. 1-4 (filed Apr. 24, 2015) (2015 TRS Rate Report) (2013 minutes); 2018 TRS Rate Report, Exh.
1-3 (2014, 2015, 2016, 2017, and 2018 minutes); see also Letter from David Rolka, Rolka Loube, to Marlene H.
Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 10-51, Exhs. 1-3, 1-3.1 (redacted), 1-3.2 (May 22, 2018)
(2018 TRS Rate Report, Rev. Exhs. 1-3, 1-3.1, 1-3.2). For other data shown in Table 1, see infra notes 51-53.

512011 TRS Rate Report, Exh. 3-5 (interstate CTS minutes for 2008, 2009, and 2010); NECA, Interstate TRS Fund
Payment Formula and Fund Size Estimate, CG Docket No. 03-123, at 10, Exh. 3-6 (filed May 1, 2009),
https://ecfsapi.fcc.gov/file/6520215580.pdf (2009 TRS Rate Report) (intrastate CTS minutes for 2008); NECA
Interstate TRS Fund Payment Formula and Fund Size Estimate, CG Docket No. 03-123, at 12 (filed Apr. 30, 2010),
https://ecfsapi.fcc.gov/file/7020443086.pdf (2010 TRS Rate Report) (intrastate CTS minutes for 2009); 2011 TRS
Rate Report, at 12 (intrastate CTS minutes for 2010); 2018 TRS Rate Report, Rev. Exh. 1-3 (total intrastate and
interstate CTS minutes for calendar years 2011 to 2017).

522009 TRS Rate Report at 11 (MARS rate for 2008-09); 2010 TRS Rate Report at 12 (MARS rate for 2009-10);
2011 TRS Rate Report at 12 (MARS rate for 2010-11); 2018 TRS Rate Report, Rev. Exh. 1-3 (MARS rates for
2011-12 to 2017-18).
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with our statutory obligation to ensure that TRS is available in the most efficient manner,* we believe
that it is necessary to adopt these interim rates. In the Further Notice, we seek additional data and
comment on how to set compensation rates for subsequent years.

1. MARS Methodology No Longer Reflects Average Reported IP CTS Costs

17. When the Commission adopted the MARS Plan in 2007, IP CTS was a nascent service,
provided by two companies reselling it from a single supplier.*’ Given the similarities between IP CTS
and CTS, which was procured by state programs through competitive bidding processes, the Commission
believed that the average per-minute compensation for CTS would “accurately reflect the reasonable
actual costs of providing IP CTS,”*® and therefore deemed this an appropriate proxy for setting the IP
CTS compensation rate.** For several years, this approach seemed to be justified. Today, IP CTS is a
mature service with its own cost history, and the per-minute costs currently reported by IP CTS providers
are not comparable to those for CTS—Ilargely, it appears, because demand for IP CTS now greatly
exceeds the demand for CTS. Specifically, as shown in Table 1, from 2011 to 2017, annual CTS minutes
declined from approximately 40 million to 19.9 million, while annual IP CTS minutes grew from
approximately 29 million to 362 million—an amount that is more than 18 times greater than annual CTS
minutes.”® From 2013 to 2017, the annual growth rate for IP CTS minutes has averaged approximately 45
percent.

TABLE 1
MARS Average IP
Calendar CTS IP CTS Compensation CTS
Year Minutes>! Minutes Rate>? Expenses>?
2008 | 24,255411 677,658% $1.6569
2009 | 33,284,774 2,413,506 $1.6778
2010 | 35,190,942 10,237,622 $1.6951
2011 | 40,175,545 28,829,227 $1.7630 $2.0581
2012 | 39,807,553 71,629,517 $1.7730 $1.6938
2013 | 38,997,790 83,391,085 $1.7877 $1.9782
2014 | 34,445,788 122,837,131 $1.8205 $1.6928
2015 | 29,157,226 193,039,200 $1.8895 $1.4739
2016 | 23,536,803 267,164,769 $1.9058 $1.2692
2017 19,911,331 362,379,714 §$1.9467 $1.2326
2018 N/A 464,083,134 $2.0007 $1.3172
(proj.)

33 See 2018 TRS Rate Report, Rev. Exh. 1-3. Average IP CTS expenses for each year represent the sum of the
average expenses for each cost category in Exhibit 1-3 except return on investment and are calculated based on
reported expenses that are allowable for TRS compensation as defined in prior Commission orders. See
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order, Order on Reconsideration, and Further Notice of Proposed Rulemaking, 19 FCC Red
12475, 12544, 12547-48, paras. 182, 189-90 (2004) (2004 TRS Order); Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Declaratory Ruling and Further
Notice of Proposed Rulemaking, 21 FCC Rcd 5442, 5448, 5457-58, paras. 15, 38 (2006) (2006 Declaratory Ruling);
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Memorandum Opinion and Order, 21 FCC Rcd 8063, 8071, para. 17 (2006); 2007 TRS Rate
Methodology Order, 22 FCC Rcd at 20168-71, paras. 73-82.

34 1n 2008, the first year in which IP CTS was offered, IP CTS was available for only 10 months of the year.
10
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18. Also, as shown in Table 1, the per-minute costs reported for IP CTS have diverged
substantially from the MARS rate in the last few years. Average per-minute expenses for IP CTS
dropped from $2.0581 in 2011 to $1.2326 in 2017, while the MARS rate increased from $1.7630 to
$1.9467 for the same period. This divergence invalidates the rationale for continuing to use a MARS-
based rate to determine IP CTS compensation. That is, the MARS rate no longer accurately reflects the
actual reasonable costs of providing IP CTS.> Indeed, the 2017-18 MARS rate, $1.9467 per minute,
exceeds the average 2017 IP CTS expenses by approximately 58 percent, and generated industry profits
that the TRS Fund administrator estimates at $262 million—approximately 50 percent over provider
expenses.’® The new MARS rate of $2.0007 is projected to cost $347 million in excess of provider
expenses.’’” Pursuant to the efficiency mandate of section 225 and consistent with our prior
determinations that TRS rates generally should “correlate to actual reasonable costs,”? it is therefore
necessary to realign the IP CTS compensation rate to correlate to actual reasonable costs for this service.>

2. Setting a Rate Closer to Reasonable IP CTS Costs

19. In lieu of continuing to use the MARS methodology, we adopt interim IP CTS
compensation rates for the next two years to move these rates closer to actual average provider costs. We
disagree with Hamilton that we should defer terminating reliance on the MARS rate methodology and
delay adopting a new rate until we refresh the record or take other steps in this proceeding.®® The interim
rates adopted reflect average provider costs based on actual provider cost data collected by the TRS Fund

35 See 2013 IP CTS Reform FNPRM, 28 FCC Red at 13477, para. 120.
36 See 2017 TRS Rate Report at 19, Exh. 1-3.1.

57 See 2018 TRS Rate Report at 20, Exh. 1-3.1.

38 See supra para. 16.

392013 IP CTS Reform FNPRM, 28 FCC Red at 13476, para. 117 (quoting 2007 TRS Rate Methodology Order, 22
FCC Rcd at 20151-52, 20157, paras. 21, 35); see also 2013 VRS Reform Order, 28 FCC Rcd at 8694-96, paras. 189-
91. The order-of-magnitude difference between demand for IP CTS and for CTS fatally undermines Brattle Group’s
assertion that “[t]here is no reason to believe that the cost of providing [CTS] under state contracts is materially
different than under the federal [IP CTS] program,” and the diverging trends in the per-minute costs of CTS and IP
CTS contradict their claim that “even if the costs of CTS and IP CTS do differ in level, it is likely that they do not
differ greatly in trend.” See Letter from David A. O’Connor, Counsel to Hamilton Relay, Inc., to Marlene H.
Dortch, Secretary, FCC, CG Docket Nos. 13-24, 03-123, Attach. at 27, 29 (filed Sept. 5, 2017) (Hamilton Brattle
Group Paper Ex Parte). We note that there is no definitive evidence in the record showing the extent to which the
substantial reduction in average reported per-minute IP CTS costs has resulted from innovations and cost-saving
measures implemented by providers, or has simply followed naturally from the increased scale of provider
operations. However, individual provider cost information received from the TRS Fund administrator indicates that
per-minute costs have declined the most for those providers whose demand has increased most sharply, and Table 1
shows that average IP CTS costs generally have declined in step with increases in demand, suggesting that the
influence of economies of scale on per-minute costs is significant. For these reasons, we reject the contention that
the difference in demand between CTS and IP CTS does not significantly affect per-minute cost. Hamilton
Comments, CG Docket Nos. 13-24 and 03-123, at 5-6 (filed Nov. 4, 2013) (Hamilton 2013 FNPRM Comments);
see also Sorenson Comments, CG Docket Nos. 13-24 and 03-123, at 11-12 (filed Nov. 4, 2013) (Sorenson 2013
FNPRM Comments). Based on the record, it seems clear that, as with VRS, the less variable costs of IP CTS are
more significant than providers claim. See Structure and Practices of the Video Relay Service Program;
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order and Order, 32 FCC Red 5891, 5918, para. 52 (2017) (2017 VRS Compensation
Order) (concluding that for VRS there are likely to be substantial economies of scale in administrative costs,
marketing, and other areas).

60 See, e.g., Hamilton 2013 FNPRM Comments at 12 (urging that additional proceedings are necessary before
moving forward with a new rate methodology); see also Hamilton 2017 TRS Rate Report Comments at 13 (urging
the Commission to consult with the Office of Economics and Data to be established within the FCC).
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administrator over the past few years.®! Thus, unlike the situation in 2007, when there was no actual
historical cost data for this service, and the Commission chose to use a proxy rate rather than rely on
providers’ speculative projections of cost and demand,®> we now have an accumulation of historical cost
data sufficient to inform our interim rate determination.

20. In light of our conclusion that the MARS method is now ineffective in aligning rates with
costs, and that the gap between the two is widening, we find it important to act without delay to bring
provider compensation more in line with reported provider costs.®® This is especially important given that
IP CTS minutes, and therefore IP CTS funding, have increased dramatically over the last nine years. At
the same time, the contribution base for the TRS Fund has been shrinking,* requiring interstate and
international telecommunications and VolP service providers, and their subscribers, to contribute an ever
larger percentage of revenues to support these services.> We are also concerned that excessive
compensation for [P CTS may increase provider incentives to recruit and register IP CTS users, regardless
of their actual need for the service, leading to even greater potential for waste of TRS Fund dollars.%
Thus, notwithstanding certain shortcomings that might be associated with a cost-based rate®’—and our
consideration in the accompanying Further Notice of further changes to the compensation methodology—
we find that such potential disadvantages are outweighed at this time by the benefits of ensuring that IP
CTS compensation will come closer to reflecting providers’ reasonable costs during this interim period.

21. We are unpersuaded by providers’ procedural arguments against issuing a compensation
methodology and new rate at this time based on alleged lack of notice.%® In the 2013 IP CTS Reform
FNPRM, the Commission sought comment on whether it should adopt a different compensation
methodology for IP CTS, and specifically sought comment on using a methodology based on analysis of
reported provider costs.®” Further, in every year since 2013, the TRS Fund administrator has gathered IP

61 See supra Table 1.

622007 TRS Rate Methodology Order, 22 FCC Red at 20151, para. 17. The availability of historical cost data thus
mitigates concerns about the inherent unreliability of provider projections of cost and demand. See 2013 Hamilton
FNPRM Comments at 2-3.

6 According to Rolka Loube, the current MARS rate is above the cost of even the highest-cost IP CTS provider and
allows all providers, even inefficient ones, to earn excessive profits, placing an unreasonable burden on contributors
to the TRS Fund. 2018 TRS Rate Report at 20.

64 Petition of IDT Telecom, Inc. (IDT) for Rulemaking, CG Docket No. 03-123, at 14 (filed Nov. 25, 2015),
https://ecfsapi.fec.gov/file/60001345008.pdf (IDT Petition); see also supra para. 8.

6 See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities; Structure and Practices of the Video Relay Service Program, Order, 29 FCC Red 8044, 8045, para. 4
(CGB 2014) (adopting a contribution factor of 0.01219); Telecommunications Relay Services and Speech-to-Speech
Services for Individuals with Hearing and Speech Disabilities; Structure and Practices of the Video Relay Service
Program, Order, 32 FCC Red 5142, 5143, para. 4 (2017) (2017 TRS Rate Order) (adopting a contribution factor of
0.02289).

% See supra paras. 9-10.

672007 TRS Rate Methodology Order, 22 FCC Rcd at 20151, para. 18 (noting that a cost-based rate poses
challenges due to the “costs, burdens, and uncertainties associated with evaluating, correcting, and re-evaluating
provider data”).

%8 See Letter from David A. O’Connor, Counsel for Hamilton Relay, to Marlene H. Dortch, Secretary, FCC, CG
Docket Nos. 03-123 and 13-24, at 1-2 (filed Sept. 19, 2017) (raising concerns about the absence of a specific
Commission rate methodology proposal); Letter from David A. O’Connor, Counsel for Hamilton Relay, to Marlene
H. Dortch, Secretary, FCC, CG Docket No. 13-24 (filed Nov. 3, 2017) (arguing that the Commission must make a
specific rate methodology proposal in order to change rate methodologies and not rely on provider cost data to set
rates if it did not formally request submission of such data).

0 See, e.g., 2013 IP CTS Reform FNPRM, 28 FCC Rcd at 13477-78, paras. 120-21 (seeking comment on whether to
adopt a different cost recovery methodology); id. at 13478-79, paras. 122-27 (seeking comment on various matters
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CTS cost data from providers and has submitted its calculations of average provider costs based on this
information to the Commission. From 2013 through 2017, the Consumer and Governmental Affairs
Bureau (Bureau or CGB) then sought public comment on these submissions, including whether costs are
correctly calculated, while specifically noting that such cost calculations may be used by the Commission
to set a new compensation rate.”® Therefore, there is no merit to the claim that IP CTS provider cost data
is unreliable because it was allegedly submitted for a purpose other than setting compensation rates.”!
Each year, and especially in 2017, parties have commented on these calculations and otherwise
supplemented the record regarding IP CTS compensation issues in response to public notices seeking
comment on annual TRS rate filings.”” Although comments have not yet been submitted on the most
recently reported cost and demand data for 2017 and 2018 as presented by the TRS Fund administrator in
its May 2018 Rate Report, the average per-minute expenses for those years, on which we rely below, are
approximately one cent lower than the average expenses computed last year, for 2016 and 2017.73
Further, no party disputed the accuracy of the averages calculated from the 2016-2017 data. Therefore,
we conclude that the most recently filed cost and demand data is sufficiently reliable to serve as a basis
for setting interim IP CTS rates.

(Continued from previous page)
relevant to a cost-of-service methodology, including cost categories, rate periods, etc.). It is well established that the
exact result reached after a notice and comment rulemaking need not be set out in the initial notice for the notice to
be sufficient. Rather, the final rule must be “a logical outgrowth” of the rule proposed. Public Service Comm'n of
D.C.v. FCC, 906 F.2d 713, 718 (D.C. Cir. 1990) (citing AFL-CIO v. Donovan, 757 F.2d 330, 338 (D.C. Cir.

1985); United Steelworkers v. Marshall, 647 F.2d 1189, 1221 (D. C. Cir. 1980), cert. denied sub nom. Lead
Industries Ass'n v. Donovan, 453 U.S. 913 (1981)). Hamilton also suggests that use of IP CTS cost data may violate
the Paperwork Reduction Act (PRA) if the data request was not approved by the Office of Management and Budget
(OMB). Hamilton 2017 TRS Rate Report Comments at 14. However, there is no prohibition against using data that
is voluntarily submitted to the TRS Fund administrator, and the voluntary submission of such data without a formal
Commission requirement does not affect its reliability.

70 See Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2014-2015 Fund Year, Public Notice, 29 FCC Rcd 5026, 5027
(2014); Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2015-2016 Fund Year, Public Notice, 30 FCC Rcd 4892, 4893
(2015); Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2016-2017 Fund Year, Public Notice, 31 FCC Rcd 4612, 4612-13
(2016); Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2017-2018 Fund Year, Public Notice, 32 FCC Rcd 3880, 3880-81
(2017). Thus, since 2013, IP CTS providers have been on notice that IP CTS cost data requested by the
administrator could be used for setting an IP CTS compensation rate. Indeed, from the beginning of the TRS
program, provider cost reports have been used for setting compensation rates. Telecommunications Relay Services,
and the Americans with Disabilities Act of 1990, Third Report and Order, 8 FCC Red 5300, 5304-06 (1993) (1993
TRS Order).

71 See Letter from Rebekah P. Goodheart, Counsel for CaptionCall, LLC, to Marlene H. Dortch, Secretary, FCC, CG
Docket Nos. 03-123 and 13-24, at 1-2 (filed May 29, 2018) (Sorenson May 29, 2018 Ex Parte). Sorenson also fails
to explain why the cost data would be less reliable just because it was submitted for a different purpose.

72 See, e.g., ClearCaptions Comments, CG Docket Nos. 10-51 and 03-123 (filed May 24, 2017) (ClearCaptions 2017
TRS Rate Report Comments); Hamilton 2017 TRS Rate Report Comments; Sorenson Comments, CG Docket Nos.
10-51 and 03-123 (filed May 24, 2017) (Sorenson 2017 TRS Rate Report Comments); Sprint Comments, CG
Docket Nos. 10-51 and 03-123 (filed May 24, 2017) (Sprint 2017 TRS Rate Report Comments).

73 In the 2018 TRS Rate Report, the weighted average of historical 2017 expenses ($1.2326 per minute) and
projected 2018 expenses ($1.3172 per minute) is approximately $1.28. See 2018 TRS Rate Report, Rev. Exh.1-3.
In the 2017 TRS Rate Report, the weighted average of historical 2016 expenses ($1.2859) and projected 2017
expenses ($1.2974) was approximately $1.29. See 2017 TRS Rate Report, Exh. 1-3. Average per-minute expenses
for each year are derived by subtracting the return on investment (ROI) calculated by Rolka Loube (based on an
11.25% rate of return) from the total reported cost (including ROI).
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22. Most fundamentally, the provider cost data upon which we rely in this order represents a
major improvement over the MARS formula. It is clear that for present purposes, relying on the cost data
that has been submitted to date by the providers themselves is vastly preferable to continuing to rely on
the MARS proxy rate, which has been shown to produce an IP CTS compensation rate far in excess of
actual IP CTS provider costs.” Moreover, the interim rates we set here allow providers a substantial
cushion above average costs, in order to move the compensation rate even closer to average costs in a
gradual manner.

23. Average Expenses and Operating Margin. We conclude that, as with VRS compensation
rates, a weighted average of the historical per-minute expenses reported by providers for 2017 and the
projected per-minute expenses for 2018—which for IP CTS is approximately $1.28 per minute’>—
provides a reasonable baseline for taking initial steps to move the IP CTS compensation rate toward
actual cost.”® Further, we find it reasonable to allow an operating margin for IP CTS providers in the
same “zone of reasonableness” that applies to VRS providers.”” In the 2017 VRS Compensation Order,
the Commission reviewed operating margins for companies in analogous service sectors.”® Based on
these operating margins, the Commission found a zone of reasonableness between 7.6% to 12.35%.

74 We disagree with Sorenson’s contention that the provider cost data on which we rely is “non-uniform, opaque,
and incomplete.” Sorenson May 29, 2018 Ex Parte at 3. First, the alleged non-uniformity of which Sorenson
complains involves the licensing fees that Sorenson claims to have paid its own affiliate, which we appropriately
disallow for purposes of the interim rates, for the reasons explained below. See infra para. 35. Second, correction of
the opacity identified by Sorenson—the failure of some IP CTS providers to fully describe the subcontractor
expenses they have reported in the “Other” category—is more likely to result in disallowance of some previously
compensated costs than the addition of new, previously unreported costs. See infra paras. 36-37. Finally, claims
that the Commission’s cost categories unreasonably exclude costs that the TRS Fund should support (e.g., Sorenson
May 29, 2018 Ex Parte at 2-3) are not new and repeatedly have been found meritless by the Commission and courts
of appeals. See infra para. 33.

7> As noted above, historical 2017 expenses average $1.2326 per minute. See supra Table 1. Projected 2018
expenses average $1.3172 per minute. In relying on a weighted average of historical and projected costs, rather than
projected costs only (see 2018 TRS Rate Report at 22 (calculating an average cost-based rate for [P CTS based on
provider projected costs for 2018 and 2019)), we follow the approach used in recent Commission decisions setting
compensation rates for VRS. 2013 VRS Reform Order, 28 FCC Rcd at 8696, 8703, paras. 191, 211 (setting VRS
rates using a combination of projected costs and actual, historical costs); 2017 VRS Compensation Order, 32 FCC
Red at 5928-29, para. 69 (same); see also infra note 261 (noting that provider cost projections are not always
reliable, and citing as an example the disparity between providers’ projections of 2017 IP CTS costs and the actual
2017 IP CTS costs reported in 2018); infra para. 83 (seeking comment on the relative reliability of historical and
projected costs for setting a cost-based rate). We note that the interim rates we set today are well above average
projected as well as historical costs.

76 See 2017 VRS Compensation Order, 32 FCC Rcd at 5927-28, para. 69.

77 Id. at 5903-05, paras. 24-26. As in the case of VRS, adopting an operating margin approach addresses providers’
concerns that, because substantial plant investment is not necessary to provide TRS, an allowed profit margin based
on the telephone industry model of return on investment may generate insufficient profits to attract significant long-
term investment in TRS companies. See, e.g., Sorenson 2013 FNPRM Comments at 6-9; Sorenson 2017 TRS Rate
Report Comments at 4; see also infra note 81.

78 2017 VRS Compensation Order, 32 FCC Red at 5903-05, paras. 24-26 (providing an exhaustive analysis of this
issue). The Commission found that quarterly pre-tax operating margins for non-legal professional, scientific, and
technical Services averaged 4.6% in the 2013-16 period and that operating margins for a subsector including
translation and interpretation services averaged 7.4% in the 2013-16 period. The 2017 VRS Compensation Order
also cited surveys of government contractors conducted by Grant Thornton LLP, conducted between 2009 and 2015,
in which the majority of respondents consistently reported profit rates before interest and taxes between 1% and
10%, with the median profit rate in the neighborhood of 6%. Finally, the Commission also considered information
submitted by Sorenson regarding operating margins in the information technology consulting sector. See id.
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Given the service sector similarities between VRS and IP CTS,” and that the bulk of costs for both are
attributable to labor rather than capital,®® we conclude that this zone of reasonableness is also appropriate
for setting interim IP CTS rates.®! Adding an operating margin within that reasonable range to the
average IP CTS expenses of $1.28 results in a total average cost between approximately $1.38 and
$1.44.32

24. While our goal is to move the IP CTS rate to a cost-based level, we recognize that
immediately reducing the IP CTS compensation rate to this extent could produce a disruption in the IP
CTS market and potentially negative consequences for both providers and consumers. For example,
certain providers have higher-than-average costs and may have significant difficulty adjusting to a flash-
cut reduction to a cost-based level.?* In the analogous context of VRS, the Commission rejected the
alternative of a flash-cut rate reduction in favor of gradual rate reductions toward cost-based levels.?* The
Commission concluded that although the cost data justified the immediate adoption of a cost-based rate,
taking such action “would represent a significant and sudden cut to providers’ compensation with

7 For example, IP CTS and VRS both make use of professional CAs, which belong to the translation and
interpretation services sector, and payment for both services are made through a government-created entity. See
2017 VRS Compensation Order, 32 FCC Rcd at 5904, para. 25.

80 As the Commission found with respect to VRS, id., a large portion of IP CTS costs are labor costs, primarily
salaries and benefits for CAs. See 2018 TRS Rate Report, Rev. Exh. 1-3 (showing average 2017 costs of $0.2771
for “CA Related” and $0.5730 for “Other” expenses, which, as explained below, include CA labor costs that are
folded into fees paid by certain providers to their subcontractors); see also, e.g., Hamilton 2013 FNPRM Comments
at 5 (arguing that IP CTS costs are predominantly CA-related expenses).

81 Contrary to Sorenson’s recent claim (Sorenson May 29, 2018 Ex Parte at 3), we conclude that these similarities
between VRS and IP CTS are sufficient to justify the use of the VRS operating-margin zone of reasonableness on an
interim basis—particularly because, under the glide-path approach we adopt here, the interim rates allow a
substantial cushion for recovery of average operating margins (23.4% for the second interim rate of $1.58) that are
much higher than the top end of the VRS zone of reasonableness. We note that an operating margin approach such
as this will be substantially more compensatory to IP CTS providers as a group than the traditional rate-of-return
approach, because the amount of net investment reported by providers is generally much smaller in relation to their
reported annual operating expenses. See 2018 TRS Rate Report, Rev. Exh. 1-3 (showing, for example, average
2017 return on investment of $0.0109, which is less than 1% of average allowable expenses). This approach thus
addresses the concern that prescription of a rate of return on capital is inappropriate for a labor-intensive business
such as IP CTS. See Sorenson 2013 FNPRM Comments at 7-9. At this time, we do not need to determine a specific
allowed operating margin within this reasonable range, because the initial rate reductions adopted in this Report and
Order will not move the compensation rate below the level that would result from setting the allowed operating
margin at the upper end of that range.

82 We note that these average-cost figures include the average subcontractor expenses reported by providers in the
“Other” category, which averaged $0.5730 per minute in 2017 and are projected to average $0.5932 in 2018. See
2018 TRS Rate Report, Rev. Exh. 1-3. As explained below, this reporting practice has made it difficult to confirm
that all expenses reported in this category are reasonable and allowable. See infra paras. 36, 73. To the extent that
some of the expenses reported as “Other” prove to be non-allowable, the range of total average costs given above
may be too high. For this reason and others described in the Further Notice, we will reexamine the appropriate
calculation of reasonable IP CTS costs in light of the record established in that proceeding, in order to set a revised
IP CTS compensation rate that we propose to make effective for a longer rate period.

8 Compensation rates based on average costs reasonably apply pressure on higher-cost providers to increase their
efficiency. See, e.g., Telecommunications Services for Individuals with Hearing and Speech Disabilities, and the
Americans with Disabilities Act of 1990, Order on Reconsideration, Second Report and Order, and Further Notice of
Proposed Rulemaking, 8 FCC Red 1802, 1806, para. 24 (1993) (1993 TRS FNPRM). The interim rates we adopt
here, by contrast, avoid placing undue immediate cost pressure on such providers, allowing recovery of average
expenses plus operating margins that are well above the high end of the zone of reasonableness we establish above.

8 See, e.g., 2013 VRS Reform Order, 28 FCC Rcd at 8704, para. 213 (designing a four-year “glide path” toward
cost-based VRS rates); 2017 VRS Compensation Order, 32 FCC Rcd at 5913-14, para. 62 (extending the “glide
path” for Tier III rates to continue moving that rate gradually toward a cost-based level).
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potentially negative consequences for consumers.”® Instead, the Commission opted for a longer “glide
path” toward a cost-based rate, an approach that we similarly find to be appropriate for IP CTS
compensation. We further conclude that initial rate reductions of approximately 10 percent per year, over
two years, will strike a reasonable balance between the need to bring IP CTS rates in line with costs and
reduce the TRS Fund contribution burden, on the one hand, and our interest in avoiding rate shock for I[P
CTS providers and potentially disrupting the provision and quality of service for consumers, on the other.
In this regard, we note that a 10% annual reduction is comparable to analogous reductions made in the
VRS context.3¢ This approach will allow a reasonable opportunity for higher-cost providers to adjust to
average-cost-based compensation by reducing unnecessary expenses—and thereby encourage multiple
providers to remain in the I[P CTS market. Finally, allowing the compensation rate to stay, for the
present, at levels well above average allowable costs responds to some parties’ concerns regarding the
need for IP CTS providers to continue participating in ASR and other research, and thus will “not
discourage or impair the development of improved technology.”®’

25. Our decision to apply these interim rates for a period of two years responds to our need to
take immediate action to align the IP CTS rate more closely to the costs of providing this service—given

852013 VRS Reform Order, 28 FCC Rcd at 8703-04, para. 212.

86 See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, CG Docket No. 03-123, Order, 25 FCC Rcd 8689, 8695-96, para. 12 (2010) (2010 TRS Rate Order),
aff’d Sorenson Communications, Inc. v. FCC, 659 F.3d 1035 (10th Cir. 2011) (Sorenson 2011) (ordering a one-year
adjustment in tiered VRS compensation rates, with reductions ranging from approximately 4%, for the Tier II rate,
to 19%, for the Tier Il rate); 2013 VRS Reform Order, 28 FCC Rcd at 8705-06, para. 215 & Table 2 (ordering
yearly reductions in the Tier III VRS rate ranging from approximately 7% to 10%); 2017 VRS Compensation Order,
32 FCC Rcd at 5913-14, para. 62 (ordering further annual reductions in the Tier III VRS rate, ranging from
approximately 7% to 12%). The Commission’s 2010 rate reductions moving toward, but not all the way to, cost-
based levels were upheld on judicial review, as were its 2013 “glide path” rate reductions. See Sorenson 2011, 659
F.3d at 1047-48 (“Given the Commission’s dual purposes of moving reimbursement rates closer to actual costs
while avoiding a too onerous cut to providers, we hold it was reasonable to [set rates at] the mid-point between the
existing rates and the actual costs NECA determined.”); Sorenson 2014, 765 F.3d 37. To be clear, there is no basis
to the suggestion that we are blindly “importing” the interim approach applied previously in the VRS context and
mechanically applying it here in the absence of any record or reasoned basis. See Sorenson May 29, 2018 Ex Parte
at 3. While VRS and IP CTS may differ in some respects, there are also significant similarities (see supra para. 23)
that justify looking to the VRS context for guidance. And for both services, the compensation rates have trended
above provider costs over time in similar ways. Accordingly, it is appropriate for the Commission to use VRS as a
model in adopting a similar “glide-path” approach for IP CTS to bring compensation back to cost-based levels
without causing undue disruption to the market. We note that even Sorenson does not object to a single interim
reduction of 10% for the IP CTS rate. See Sorenson May 29, 2018 Ex Parte at 3. If a single reduction is
appropriate, we see no reason why a second one would not also be justified where, among other things, the record
shows that the initial rate reduction would still leave the compensation rate well above the high end of reasonable IP
CTS costs. Moreover, the interim IP CTS rate reductions made here are more gradual than the “mid-point”-based
VRS rate adjustments that the court of appeals found reasonable in 2010. The initial 10 percent reduction in the IP
CTS compensation rate reduces it to $1.75. By contrast, the approximate mid-point between the current $1.9458
rate and $1.41 (a rate that would recover average expenses plus an operating margin in the middle of the zone of
reasonableness) is $1.68. Thus, the initial 10 percent rate reduction stops short of the “mid-point between the
existing rates and the actual costs [the TRS Fund administrator] determined.” Sorenson 2011, 659 F.3d at 1047-48.
The second 10 percent rate reduction brings the 2019-20 rate to $1.58—the mid-point between $1.75 and $1.41,
consistent with Sorenson 2011. Therefore, there is no merit to Sorenson’s claim that the $1.58 lacks any reasoned
basis. Sorenson May 29, 2018 Ex Parte at 2-3.

8747 U.S.C. § 225(d)(2). Accordingly, there is no merit to Sorenson’s contrary contention. See Sorenson May 29,
2018 Ex Parte at 3-4 (arguing that “the draft Order does not include any consideration of how the interim rates will
affect providers’ incentives to develop new or improved technology”). Furthermore, while Sorenson argues that it is
uncertain “how the adoption of ASR will affect providers’ cost structures,” Sorenson May 29, 2018 Ex Parte at 4,
we seek comment below on the appropriate rate for that form of TRS, and we note that the record before us indicates
that compensable ASR costs are likely much lower than the costs for IP CTS.
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the widening gap between existing rates and actual costs®—while recognizing that there are a number of
issues concerning compensation rates for [P CTS must yet be resolved, as addressed in the Further
Notice. First, this period will allow us to fully evaluate the appropriateness of some categories of
allowable costs for this service, as well as the extent to which compensation for this service should be
subject to price-cap-index adjustments. Second, given that automated speech recognition is becoming a
viable and far less costly alternative to CA-assisted I[P CTS, this period will afford us an opportunity to
determine how best a fully automated method of IP CTS should be compensated.®® Additionally, we have
opted to set interim rates for two years, rather than a single year, because we believe it will provide a
greater degree of rate certainty for providers than would a shorter period of time.

26. For all these reasons, we direct that the [P CTS compensation rate be reduced in two
steps of approximately 10 percent each: first, a $0.19467 reduction from the $1.9467 per minute rate
currently in effect, to a rate of $1.75 per minute for the 2018-19 Fund Year, from July 1, 2018, to June 30,
2019;% and second, a further $0.17 reduction of the compensation rate from $1.75 to $1.58 per minute for
the 2019-20 Fund Year, from July 1, 2019, to June 30, 2020.°' These reductions will save the TRS Fund
a minimum of $399 million over two years, as compared to applying the MARS rate.”> Below and in the
Further Notice, we note that currently reported data may overstate the costs of providing IP CTS.
Therefore, if the Commission finds that actual costs are substantially below the interim rates we adopt
here, we may adjust those rates accordingly.

27. Alternatives to a Cost-Based Rate. We disagree with arguments against using current
provider cost reports to guide us in setting interim rates. While the use of provider cost data adds
complexity and may require detailed analysis,” it would not be reasonable for the Commission, in order
to avoid such complexity, to continue to rely on a proxy—such as the MARS rate—that does not bear a
reasonable relationship to actual costs. Indeed, in this instance, a temporary rate fluctuation is
necessitated precisely because the MARS methodology remained in use for a number of years after it
ceased to be relevant. In these circumstances, we find that any burden arising from switching to a more
complex rate methodology is outweighed by the benefits of having a more accurate compensation rate,
including the benefit of savings to the Fund.

88 See 2013 VRS Reform Order, 28 FCC Red at 8704, para. 213 (determining that it was “appropriate to “jump-start”
the transition to cost-based VRS rates in light of the widening gap between compensation rates and provider costs).

8 See infra paras. 96-100. While, during the interim rate period, we may approve certification for ASR providers on
a conditional basis utilizing a temporary compensation rate to allow these services to get underway, the Commission
will need to determine rates for this method on a more permanent basis going forward.

% In accordance with our normal procedures, CGB issued a PN seeking comment on the MARS-based rates
proposed by Rolka for 2018-19. Rolka Loube Associates Submits Payment Formulas and Funding Requirement for
the Interstate Telecommunications Relay Services Fund for the 2018-2019 Fund Year, Public Notice, DA 18-494
(CGB May 14, 2018).

91 In the 2017 TRS Rate Report, Rolka Loube discussed an alternative that would transition the TP CTS
compensation rate from $1.9058 (the compensation rate for the 2016-17 Fund Year) to $1.2965 in equal steps over a
four-year period, to allow time for IP CTS providers with fixed-price contracts for CA service to alter their business
plans, by either “restructuring their sub-contracts or self-providing the CA function.” 2017 TRS Rate Report at 21-
22. The interim rate plan we adopt provides roughly similar results, except that it ends after two steps rather than
four, in order to accommodate the need for further refinement of the compensation methodology as proposed in the
Further Notice.

92 See 2018 TRS Rate Report, Rev. Exh. 1-3. For Fund Year 2018-19, the amount saved would be ($2.0007-$1.75)
X 526 million minutes, or approximately $132 million. 526 million minutes is the approximate mid-point of the
demand estimates for 2018 and 2019. For Fund Year 2019-20, the amount saved can be very conservatively
estimated at ($2.0007-$1.59) x 651 million minutes, or approximately $267 million. This estimate assumes that the
MARS rate would not increase further and that IP CTS demand would increase by only 125 million minutes in
2020, the same increment as projected for 2019.

93 See, e.g., Hamilton 2013 FNPRM Comments at 2-3 (citing changes in VRS and IP Relay rates).
17
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28. We further conclude that setting compensation for a two-year period can mitigate the risk
of rewarding inefficiency, discouraging innovation, and incentivizing providers to incur unnecessary
costs, all potential effects of annual cost-of-service rate setting.®* A multi-year approach allows
individual providers to gain additional profit during each multi-year period from any innovations and
efficiency-enhancing measures that reduce their per-minute costs during that period.”> Additionally, in
setting interim rates, we do not see a need to choose between establishing a rate based on cost analysis
and the price cap approach periodically advocated by Sorenson.’® In the TRS context, the Commission
has consistently recognized that, while price cap indices may be used to adjust a compensation rate during
a rate period, the initial rate should be set using a cost-based reference point.”” As explained above, due
to the substantial gap between the current compensation rate and average cost, we find it necessary to
defer setting a rate at the level of average cost, and instead to move the rate more gradually toward a cost-
based level. Accordingly, the question of whether to use such a cost-based rate to initialize a price cap
scheme is premature.”®

209. We also reject the suggestion that to avoid engaging in cost calculations, we set an initial
compensation rate for a multi-year period based on the average of MARS rates from an earlier period.”
Given that current IP CTS demand is now far higher than any historical intrastate CTS demand, and
average per-minute [P CTS costs are lower than any historical MARS rate, setting a compensation rate
based on a historical MARS rate would be no less arbitrary than leaving the current MARS rate in place.
While the Further Notice proposes to set a compensation rate that initializes a multi-year compensation
rate period, subject to price-cap index adjustments, in line with Sorenson’s basic idea, the record supports
setting that initializing rate based on reasonable provider costs rather than a no-longer-relevant proxy for

9 See Sorenson 2013 FNPRM Comments at 6-7 (noting that these can be the effects from single year, rate-of-return
rate setting); Hamilton Brattle Group Paper Ex Parte, Attach. at 25-26.

% In arguing broadly that linking rates to costs diminishes providers’ incentives to innovate and otherwise reduce
costs, the Brattle Group does not consider this mitigating effect of multi-year rate periods. Hamilton Brattle Group
Paper Ex Parte, Attach. at 31-33.

% See Sorenson Petition for Rulemaking, CG Docket No. 03-123, at 1 (filed Feb. 20, 2013),
https://ecfsapi.fcc.gov/file/7022123490.pdf (Sorenson Petition); Sorenson 2013 FNPRM Comments at 9-16;
Sorenson Reply Comments, CG Docket Nos. 13-24 and 03-123, at 8-10 (filed Dec. 4, 2013) (Sorenson 2013
FNPRM Reply Comments); see also Letter from John T. Nakahata, Counsel for Sorenson, to Marlene H. Dortch,
Secretary, FCC, CG Docket Nos. 03-123, 13-24, at 2 (filed Nov. 16, 2015) (withdrawing 2013 petition and renewing
support for MARS plan); Letter from John T. Nakahata, Counsel for Sorenson, to Marlene H. Dortch, Secretary,
FCC, CG Docket Nos. 03-123 and 13-24, at 1-3 (filed Jan. 27, 2016) (same); Letters from John T. Nakahata,
Counsel for Sorenson, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-123, 13-24, and 10-51, at 3 (filed
Oct. 4, 2016, Oct. 10, 2016 (erratum)) (Sorenson Oct. 4, 2016 Ex Parte) (returning to advocacy of price caps); Letter
from John T. Nakahata, Counsel to CaptionCall, to Marlene H. Dortch, Secretary, FCC, at 1-2 (Apr. 24, 2017)
(Sorenson Apr. 24, 2017 Ex Parte) (same).

97 See, e.g., 2007 TRS Rate Methodology Order, 22 FCC Rcd at 20153, para. 25 (noting that “[u]nder price caps, we
would have to determine an initial rate that accurately reflects providers’ historical, actual, reasonable costs”); see
also id. at 20164, 20173, paras. 46 n.141, 66; 2013 VRS Reform Order, 28 FCC Rcd at 8695, para. 191 (“Multi-year
rate plans . . . must have a defensible cost-based reference point from which to proceed.”).

% Moreover, given the recent downward trend in IP CTS costs, supra Table 1, price cap adjustments appear
unnecessary at present. See 2017 VRS Compensation Order, 32 FCC Rcd at 5913, para. 45 (“[GJiven that the
weighted average of provider’s historical costs has declined measurably over the last four years, we do not believe
that the use of such indices is necessary at this time to ensure that VRS providers can continue to recover their
reasonable allowable costs, including a reasonable operating margin, over the next four years.”).

9 Sorenson originally suggested setting an initial IP CTS compensation rate at $1.6766, based on the average of
MARS rates from 2008 to 2010. Sorenson Petition at 7-9; Sorenson 2013 FNPRM Comments at 13. More recently,
Sorenson has advocated setting the rate at $1.7746, based on the average of MARS rates from 2010 to 2013.
Sorenson Apr. 24, 2017 Ex Parte at 1-2.
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costs. 100

30. Next, we reject the argument that the Commission must avoid reducing rates to the level
of reasonable provider costs because its 2013-14 reduction in IP Relay rates drove several IP Relay
providers to leave that market.!°! The IP Relay rate reduction was adopted after a number of providers
announced their exits, some of which resulted from efforts to put a halt to the fraudulent use of IP Relay
by ineligible users.!??

31. Finally, we decline suggestions that we defer or modify the interim rate reductions in
order to mitigate their impact on IP CTS providers with higher-than-average costs,'% or that we
immediately move from a single averaged IP CTS compensation rate to a tiered rate structure in which
providers of different sizes receive different average per-minute compensation.!* The Commission’s

100 Although Sorenson also has suggested that the Commission “seek comment on possible market-based solutions,
such as holding a reverse auction to initialize a price cap for IP CTS rates,” Sorenson 2017 TRS Rate Report
Comments at 6, at this time, given that we have reasonably reliable cost data that can be used to guide rate-setting,
we find no basis to defer consideration of rate changes for the period of time that would be necessary to consider,
adopt, and implement a new market-based approach.

101 See, e.g., Sorenson 2013 FNPRM Reply Comments at 4-5. Moreover, although some parties argue that setting
rates based on average costs will force above-average cost providers out of business (Hamilton Brattle Group Paper
Ex Parte at 31-32; Letter from Paul C. Besozzi, Counsel to ClearCaptions, LLC, to Marlene H. Dortch, Secretary,
FCC, CG Docket Nos. 03-123 and 13-24, at 3 (filed Sept. 5, 2017) (ClearCaptions Sept. 5, 2017 Ex Parte); Letter
from Paul C. Besozzi, Counsel to ClearCaptions, LLC, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-
123 and 13-24 (filed Sept. 29, 2017) (ClearCaptions Sept. 29, 2017 Ex Parte), this argument is based on the
assumption that an above-average cost provider has no opportunity to reduce its own costs. This assumption seems
implausible in the IP CTS context, especially given the overall cost trend for IP CTS over the last five years. See
supra Table 1. Moreover, the introduction of ASR provides a new opportunity for IP CTS providers to reduce their
costs. In addition, as discussed in Part V.A.1. below, the costs for a number of IP CTS providers include large sums
paid to subcontractors, including intellectual property license fees, the latter of which, at least, are presumably
negotiated fees that are not constrained by external costs. Given that these providers and their subcontractors will
have a shared incentive to ensure that their costs are reduced to the extent necessary to remain viable in the IP CTS
market, we believe there is likely to be significant cost reduction flexibility for such providers, notwithstanding the
Brattle Group’s assumption.

102 See, e.g., Purple Communications, Inc., Forfeiture Order, 30 FCC Red 14892 (2015) (Purple Forfeiture Order);
Press Release, U.S. Dept. of Justice, AT&T Agrees to Settle Allegations Involving IP Relay Services Provided to
Hearing- and Speech-Impaired Persons (Nov. 7, 2013), https://www.justice.gov/opa/pr/att-agrees-settle-allegations-
involving-ip-relay-services-provided-hearing-and-speech; Telecommunications Relay Services and Speech-to-
Speech Services for Individuals with Hearing and Speech Disabilities, Order, 28 FCC Red 12218, 12218, para. 2 n.5
(CGB 2013) (providing dates of exit for Hamilton, AT&T, and Sorenson). Purple Communications exited the IP
Relay market effective November 14, 2014, about six months after the Commission issued a notice of apparent
liability for forfeiture against Purple. See Purple Forfeiture Order, 30 FCC Rcd at 14893, para. 5 & n.12.

103 See Letter from David A. O’Connor, Counsel for Hamilton Relay, Inc., to Marlene H. Dortch, Secretary, FCC,
CG Docket No. 03-123 and 13-24 (filed May 24, 2018) (Hamilton May 24, 2018 Ex Parte) (urging the Commission
to establish a two-year interim rate at the $1.75 level); Letter from Paul C. Besozzi and Peter M. Bean, Counsel to
ClearCaptions, LLC, to Marlene H. Dortch, Secretary, FCC, and Attachments, CG Docket No. 03-123 (filed May
25, 2018) (recommending that the Commission limit interim rate reductions to 5 percent annually); Letter from
Cristina O. Duarte, Director of Regulatory Affairs, MezmoCorp (dba InnoCaption), to Marlene H. Dortch,
Secretary, FCC, CG Docket Nos. 03-123 and 13-24 (filed May 30, 2018) (urging the Commission to freeze the IP
CTS compensation rate at the current level); Letter from Scott R. Freiermuth, Counsel, Government Affairs, Federal
Regulatory, Sprint Corporation, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 13-24 (filed
June 1, 2018) (urging the Commission to freeze the IP CTS compensation rate at the current level).

104 See ClearCaptions Sept. 5, 2017 Ex Parte at 3; ClearCaptions Sept. 29, 2017 Ex Parte, Attach. 1 at 5; see also
ClearCaptions May 25, 2018 Ex Parte, Attach. 1 at 4 (proposing an alternative interim compensation rate, for
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traditional approach has been to set TRS compensation based on a single, generally applicable rate that
averages each provider’s costs and demand for service,'? in order to “creat[e] strong incentives for TRS
providers to offer high quality innovative services at reasonable cost.”'% Further, in setting IP CTS
compensation, the Commission has consistently adhered to this principle.!®” The current MARS rate is a
single, averaged rate—based on the weighted-average compensation paid to CTS providers by state
programs.'%® By realigning IP CTS compensation more closely to the average-cost benchmark, we thus
adhere to existing practice in the IP CTS context, which reasonably places pressure on higher-cost
providers to reduce costs in line with the statutory mandate to make TRS available in the most efficient
manner.'?

32. As noted above, however, in adjusting the IP CTS compensation rate on an interim basis
to bring it closer to the level of average costs, we take a glide-path approach that allows higher-cost
providers a reasonable opportunity to adjust to these necessary changes by reducing unnecessary
expenses. Going further to support higher-cost providers would not be advisable at this time in light of
the critical need for significant movement toward a more efficient, less wasteful I[P CTS compensation
rate.''® In the Further Notice, however, we seek comment on whether, following the interim period,
movement to tiered or emergent-provider rates may be justified in the IP CTS context.!!!

33. Allowable Costs. The TRS Fund administrator’s cost calculations used to establish the
interim rates we adopt in this Report and Order are based on the same categories of a provider’s costs that
generally have been deemed allowable in calculating rates for other forms of TRS. Historically, the
Commission has limited allowable costs to a provider’s reasonable costs directly attributable to the
provision of TRS.!'? In a series of orders between 2004 and 2007, the Commission adopted specific

(Continued from previous page)
emergent providers handling fewer than 5.5 million minutes per month, which would be reduced only 5 percent
annually from the current rate).

105 When a single compensation rate is set using provider cost calculations, it generally has been based on the
weighted average of relevant provider costs, which takes account of each provider’s demand for service by dividing
total provider costs by total provider minutes. /993 TRS FNPRM, 8 FCC Rcd at 1806, para. 24;
Telecommunications Services for Individuals with Hearing and Speech Disabilities; Recommended TRS Cost
Recovery Guidelines Request by Hamilton Telephone Company for Clarification and Temporary Waivers,
Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 16 FCC Red 22948, 22952, paras. 8-
9 (2001) (2001 TRS Order); 2013 VRS Reform Order, 28 FCC Red at 8703, para. 211.

106 7993 TRS FNPRM, 8 FCC Rcd at 1806, para. 24; see also 2001 TRS Order, 16 FCC Rcd at 22952, paras. 8-9;
2013 VRS Reform Order, 28 FCC Rcd at 8703, para. 211.

107 For VRS, the Commission has modified this approach to some extent by authorizing tiered compensation rates, in
order to address specific conditions in that market. See infra para. 88.

108 See supra para. 15 & note 42.

109 We also note that in granting InnoCaption a conditional certification to provide IP CTS, the Commission
imposed cost-reporting conditions based on a concern that the higher-than-usual costs involved in InnoCaption’s
method of providing captions could hinder its ability to meet minimum TRS standards while being compensated at
the applicable IP CTS rate. Notice of Conditional Grant of Application of Miracom USA, Inc., for Certification as a
Provider of Internet Protocol Captioned Telephone Service Eligible for Compensation from the Telecommunications
Relay Services Fund, Public Notice, 29 FCC Red 5105, 5107-08 (CGB 2014). At the time of its certification,
InnoCaption was named Miracom USA, Inc.

110 See supra paras. 15-16.
1L See infira paras. 88-90.

112 2004 TRS Order, 19 FCC Rcd at 12544, para. 182 & n.520; 2007 TRS Rate Methodology Order, 22 FCC Red at
20168-69, para. 74.

20



Federal Communications Commission FCC 18-79

guidelines defining allowable costs for TRS generally.!!3 Among other things, the Commission excluded
recovery for indirect overhead and for financial transaction costs or fees unrelated to the provision of
relay services, and affirmed that costs attributed to end-user equipment and software and the installation,
maintenance, and testing of such equipment are not compensable.''* Such exclusions have been upheld
repeatedly on judicial review.!!> We therefore find unpersuasive the claim that reliance on allowable
costs in setting rates “excludes other costs . . . that are real and entirely non-discretionary.”''¢ Although
IP CTS providers repeat some of the same objections that have been raised in other contexts regarding the
Commission’s cost categories,!!” they raise no significant arguments or identify anything specific to IP
CTS that has not been addressed and previously resolved in the Commission’s prior rulings.''®

34. For example, Sorenson asserts that costs incurred to provide user equipment should be
allowable because “[f]or IP CTS, the only way to use captions is to have either a hardware or software
phone provided by the IP CTS provider, as there are no IP CTS phones on the open market nor are there
standards for such devices.”''"” However, Sorenson does not identify anything specific to IP CTS that
requires the TRS Fund, rather than users themselves or state equipment distribution programs, to pay for
the provision of such IP CTS phones.'?° As the Commission recently explained, Section 225 requires the
provision of relay service, to

“enable communication between persons who use a TTY or other non-
voice terminal device and an individual who does not use such device.”
Costs associated with CPE are not part of a provider’s expenses in
making relay services available; rather they must be incurred by
consumers to receive these services—to the same extent that people who
do not use relay services must purchase their phones.'?!

113 2004 TRS Order, 19 FCC Red at 12547-48, paras. 189-90; 2006 Declaratory Ruling, 21 FCC Rcd at 5448, 5457-
58, paras. 15, 38; Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing
and Speech Disabilities, Memorandum Opinion and Order, 21 FCC Rcd 8063, 8071, para. 17 (2006); 2007 TRS
Rate Methodology Order, 22 FCC Rcd at 20169-71, paras. 73-82; see also 2013 VRS Reform Order, 28 FCC Red at
8696-97, paras. 192-94; 2017 VRS Compensation Order, 32 FCC Rcd at 5895-903, paras. 10-22.

114 2007 TRS Rate Methodology Order, 22 FCC Red at 20168-71, paras. 73-82; see also 2013 VRS Reform Order, 28
FCC Rcd at 8696-97, paras. 193-94.

115 See Sorenson 2011; Sorenson 2014.
116 Sorenson 2013 FNPRM Comments at 8.

117 See, e.g., id. at 8-9; Sorenson 2013 FNPRM Reply Comments at 5; ClearCaptions 2017 TRS Rate Report
Comments at 4-5, 8-11; Hamilton 2017 TRS Rate Report Comments at 12; Sorenson 2017 TRS Rate Report
Comments at 5-6; Sprint 2017 TRS Rate Report Comments at 5-6.

118 Thus, we disagree with Hamilton’s contention that the Commission has failed to provide adequate guidance to IP
CTS providers as to what costs are reasonable or allowable. Hamilton 2017 TRS Rate Report Comments at 15.
Although Hamilton claims there are “almost certainly wide disparities in the various approaches that IP CTS
providers take in submitting their costs,” id., we are unaware of any such disparities in approach that can fairly be
attributed to lack of guidance from the Commission. Indeed, four of the five current IP CTS providers have ample
experience in calculating and submitting costs for other forms of TRS and have little excuse for being unaware of
the guidance provided by the Commission’s numerous past decisions in this area.

119 Sorenson 2013 FNPRM Reply Comments at 5; see also ClearCaptions 2017 TRS Rate Report Comments at 11.

120 We also note that several IP CTS providers previously charged users for the sale or lease of IP CTS phones, and
that several offer service through software that can be downloaded to cellphones, PCs, and other existing user
devices.

1212017 VRS Compensation Order, 32 FCC Red at 5897, para. 12 (footnotes omitted) (quoting 2006 Declaratory
Ruling, 21 FCC Rcd at 5447, 5457-58, paras. 15, 38). Regarding other non-allowable costs, while ClearCaptions
objects to the Commission’s existing limitations on the allowability of E911 charges, as well as overhead and
executive compensation that are not directly attributable to TRS (see ClearCaptions 2017 TRS Rate Report
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35. Similarly, we are so far unpersuaded by Sorenson’s argument that we should permit a
provider to impute, as an additional allowable cost, the value of any intellectual property developed by
itself or its affiliate, to the extent the provider uses such intellectual property in providing IP CTS.!??
Significantly, while other IP CTS providers have reported costs related to licenses for intellectual
property that they purchased from third parties, Sorenson argues that it should be allowed to include, as
part of its IP CTS costs, license fees that capture the alleged value of intellectual property that it
developed on its own. As explained in the 2017 VRS Compensation Order, the Commission has not
previously allowed compensation for the imputed value of TRS providers’ property, whether tangible or
intangible, and we see no reason to do so under a methodology that is based on compensating providers
for their actual costs.'>® Sorenson further claims, however, that its IP CTS subsidiary, CaptionCall,
transferred certain intellectual property to an affiliate, and is now paying license fees to the affiliate for
the use of such property. Sorenson seeks to include the licensee fees paid to CaptionCall’s affiliate as a
reimbursable expense,'?* even though such license fees are being paid to an affiliate for the use of
intellectual property assets that were developed by CaptionCall itself and were transferred to the
affiliate’s account, allegedly, for security reasons (“as part of an initiative to be better able to safeguard its
VRS and IP CTS intellectual property”).'?> There does not appear to be any legitimate reason why this
license fee, paid to an affiliate for intellectual property that was produced by CaptionCall itself, should be
treated as an allowable expense, especially when CaptionCall is already permitted to recover eligible
expenses incurred in developing such intellectual property.'?¢ Accordingly, for the purpose of setting
these interim compensation rates, we decline to include CaptionCall’s claimed license payment to its
affiliate as an allowable IP CTS expense.'?” We note that, even if Sorenson’s proposed license fee were
included in allowable costs, the interim rates set for 2018-19 and 2019-20 would still permit recovery of a

(Continued from previous page)
Comments at 8, 11), ClearCaptions has not shown why those limitations, which are also applicable to other forms of
TRS, are inappropriate for IP CTS. We also note that in the hypothetical described by ClearCaptions, in which a
small business provides no other services and is “100% committed to the provision of a single relay service,”
ClearCaptions 2017 TRS Rate Report Comments at 9, any executive compensation and overhead incurred by that
provider would be directly attributable to that relay service and would be allowable unless otherwise found to be an
unreasonable expense.

122 Sorenson Apr. 24,2017 Ex Parte at 3-4; Letter from John T. Nakahata, Counsel to CaptionCall, LLC, to Marlene
H. Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 13-24, at 2 (filed May 18, 2017) (Sorenson May 18, 2017
Ex Parte); Sorenson 2017 TRS Rate Report Comments at 5-6; Letter from John T. Nakahata, Counsel to
CaptionCall, LLC and Sorenson Communications, LLC, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos.
03-123 and 13-24, at 3-4 (filed Sept. 7, 2017) (Sorenson Sept. 7, 2017 Ex Parte).

123 2017 VRS Compensation Order, 32 FCC Rcd at 5902, para. 21.
124 Sorenson Sept. 7, 2017 Ex Parte at 3-4.

125 Id. at 3. However, given the timing of the transfer, which appears to have occurred a few months before
Sorenson’s first ex parte filing making the argument described above (see Sorenson Apr. 24, 2017 Ex Parte), it is
also possible that the transfer was made at least in part for the purpose of enabling the argument.

126 Further, Sorenson does not explain what has become of the price paid by CaptionCall’s affiliate to purchase the
intellectual property from CaptionCall, and why, if the transfer was made solely to “safeguard” CaptionCall’s
intellectual property, any licensing fee could not simply be paid out of the invested purchase price—making the
transaction a “wash” between the two affiliates. Under the Commission’s rule on affiliate transactions, the imputed
cost for a product or service purchased from an affiliate must be the lower of fair market value and net book cost,
unless the affiliate sells at least 25% of the service to third parties. 47 CFR § 32.27(b), (d).

127 However, we seek additional comment on license fees issues, including those raised by Sorenson, in the Further
Notice. Thus, we are not “prejudging” the issue (Sorenson May 29, 2018 Ex Parte at 4), and Sorenson will have an
opportunity to submit additional material to support its claim.
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reasonable operating margin above average allowable expenses.'?8
3. Collecting Additional Cost Information for Setting Future IP CTS Rates

36. Although we conclude that we have sufficient information to determine interim rates
through June 30, 2020, based on provider cost data collected by the TRS Fund administrator over the past
several years, we remain concerned that some of the expenses incurred by IP CTS providers have not
been reported in sufficient detail to enable the Fund administrator to confirm their allowability and
reasonableness. In particular, we note that some IP CTS providers contract with other entities for the
provision of call centers, CA staffing, and other services, as well as the licensing of intellectual property.
When these providers have submitted annual IP CTS cost information to the TRS Fund administrator, the
payments to contractors are often classified as “subcontractor expenses,” with no breakdown into specific
expense reporting categories. Given that the expenses classified in this manner comprise an unusually
large portion of total reported IP CTS costs,'?® such reporting obscures the nature of a substantial portion
of reported IP CTS costs and hinders review of such costs incurred by such providers to assess their
allowability and reasonableness.!3 Accordingly, to assist the Commission in setting IP CTS rates, we
direct the TRS Fund administrator to require IP CTS providers that contract for the supply of services
used in the provision of TRS to include information about payments under such contracts classified
according to the substantive cost categories specified by the administrator, including, e.g., allocation of
subcontractor expenses between call center expenses and intellectual property licensing fees,'*! and how
the provider determined or calculated the portion of contractual payments attributable to each cost
category. All cost reports submitted in the future by IP CTS providers shall provide such a breakdown
and explanation. We also direct the Fund administrator, to the extent that the administrator reasonably
deems necessary for the purpose of determining the allowability and reasonableness of costs reported to
be incurred in the provision of TRS, to require providers to submit additional detail on such contractor
expenses, including the submission of complete copies of such contracts and related correspondence or
other records and information relevant to determining the nature of the services provided and the
allocation of the costs of such services to cost categories. We believe this additional transparency will
help the Commission ensure that the costs reported by providers are reasonable.

37. We believe that the Commission’s current authority to collect the above information is
contained in rules that require TRS providers to provide the TRS Fund administrator “true and adequate
data, and other historical, projected and state rate related information reasonably requested to determine
the TRS Fund revenue requirements and payments,” and which authorize both the TRS Fund
administrator and the Commission “to examine and verify TRS provider data as necessary to assure the
accuracy and integrity of TRS Fund payments.”!3? To further clarify such authority, however, and to
provide for greater consistency in the rules, we amend our rules, pursuant to the 2013 IP CTS FNPRM,'3

128 See 2018 TRS Rate Report, Exh. 1-3.1 (confidential version).

129 Such subcontractor expenses are classified as “Other,” and in 2017, the “Other” category averaged $0.5730 per
minute, out of total IP CTS expenses of $1.2326 per minute. See 2018 TRS Rate Report, Rev. Exh. 1-3.

130 See infra para. 75 (seeking comment on what constitutes a reasonable licensing fee for intellectual property
licensed by CapTel to multiple providers for the provision of IP CTS).

131 See Sorenson Apr. 24, 2017 Ex Parte at 3-4 (raising concerns about costs associated with such intellectual
property licensing fees that might be hidden in the subcontractor expenses category); Sorenson 2017 Comments
TRS Rate Report at 5-6 (raising concerns about the accountability of subcontractors regarding fees for licensing
intellectual property).

132 47 CFR § 64.604(c)(5)(iii)(D)(1), (6).

133 2013 IP CTS FNPRM, 28 FCC Rcd at 13478, para. 124 (seeking comment on “whether the Commission should
require the same filings of cost and demand data by IP CTS providers as are currently required of VRS and IP Relay
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to explicitly provide for the collection of information laid out in the preceding paragraph. In addition, we
further amend our rules to provide that, in the course of an audit or otherwise upon demand, an IP CTS
provider must make available documentation, including contracts with entities providing services or
equipment directly related to the provision of IP CTS, to the Commission, the TRS Fund administrator, or
any person authorized by the Commission or TRS Fund administrator to conduct an audit.'3*

B. Measures to Limit Unnecessary IP CTS Use and Waste of the TRS Fund

38. As discussed above and more fully in the Further Notice,'?’ the dramatic growth in IP
CTS call volume appears to result in part from provider practices that promote over-use of IP CTS,
including by people with hearing loss who may be able to achieve functionally equivalent telephone
service using other forms of off-the-shelf or assistive technologies.!** We conclude that the following
steps are needed to minimize such unnecessary use, and the consequent waste of TRS Fund resources.
Additional measures to serve this goal are proposed in the accompanying Further Notice.

1. Volume Control and Caption Settings

39. We amend our rules to prohibit IP CTS providers from linking the volume control and
captioning functions of an IP CTS device or software application.'3” In the 2013 IP CTS Reform FNPRM,
we sought comment on delinking volume control from captions, including the costs and benefits of such
delinking. Several commenters support, and none opposes, the prohibition against linking these
features.!*® We conclude that allowing users to enable volume control only when captions are turned on
promotes waste, in that it forces the costly generation of captions even when the user only requires
increased volume to communicate effectively by phone.!* In addition, de-coupling these features will
enable consumers who are not registered I[P CTS users to access the amplification features of IP CTS
devices without the captions. Based on the record, which indicates that current IP CTS user equipment
can be configured to delink volume control from captions, we find no evidence that compliance with a de-
linking requirement will impose a substantial cost on IP CTS providers,'*’ and conclude that any likely

(Continued from previous page)
providers and on the degree of any administrative burden such filings would impose on the Commission and the
providers”).

134 See 47 CFR § 64.604(c)(5)(iii)(N)(1)(v) (expressly requiring that “[a]ll third party contracts or agreements
entered into by an eligible [VRS] provider must be in writing” and that “[c]opies of such agreements shall be made
available to the Commission and to the TRS Fund administrator upon request”).

135 See supra paras. 9-11; infra Part V.E.1.

136 See, e.g., Area Seniors, Miracle-Ear & CaptionCall, http://www.areaseniorsinc.org/miracle-ear-captioncall/ (last
visited May 11, 2018) (advertising CaptionCall but not explaining that the individual must require the use of
captions).

1372013 IP CTS Reform FNPRM, 28 FCC Rcd at 13487, para. 147 (proposing this approach and seeking comment
on this proposal).

138 See Consumer Groups Comments, CG Docket Nos. 13-24 and 03-123, at 28 (filed Nov. 4, 2013) (Consumer
Groups 2013 FNPRM Comments); Hamilton 2013 FNPRM Comments at 16; Sorenson 2013 FNPRM Comments at
22-23; NASRA Reply Comments, CG Docket Nos. 13-24 and 03-123, at 2 (filed Nov. 12, 2013) (NASRA 2013
FNPRM Reply Comments).

139 For example, a consumer who needs captions in a noisy environment may simply need to amplify the phone’s
volume without captions in a quieter one.

140 See, e.g., Hamilton 2013 FNPRM Comments at 16 (stating that “current IP Captel equipment models can be
configured to de-link amplification and captions”); Sorenson Oct. 4, 2016 Ex Parte at 3 (stating that CaptionCall’s
caption phones permit amplification to be used even when captions are not activated); Letter from John T. Nakahata,
Counsel to CaptionCall, LLC, and Sorenson, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-123, 13-24,
at 2 (filed Jan. 12, 2018) (Sorenson Jan. 12, 2018 Ex Parte) (“CaptionCall’s equipment has always allowed
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cost will be more than offset by the efficiency gain resulting from the reduction in unnecessary captioning
services.

40. To allow manufacturers and service providers a reasonable period of time to reconfigure
existing devices (such as those currently in warehouses), we set the compliance deadline for making this
change at six months after release of this Report and Order. No provider has suggested that delinking the
captions from the volume would be difficult to accomplish or would require an exceptionally long period
of time.!"*! Therefore, IP CTS providers must ensure that all IP CTS devices—as well as user software for
such devices—that they newly distribute to users'#? more than six months after the release of this Report
and Order are configured to allow volume control to be adjusted independently of the captioning feature.
We also require providers to ensure that all previously distributed devices are delinked within six months
after the release of this Report and Order.

2. Website, Advertising, and Educational Information Notifications

41. We amend our rules to require [P CTS providers to include both of the following factual
notifications in a clear and prominent location on their advertising brochures, websites, user manuals, and
other informational materials and websites: '+

* |P captioned telephone service may use a live operator. The operator generates captions of what
the other party to the call says. These captions are then sent to your phone.'#

» There is a cost for each minute of captions generated, paid from a federally administered fund.

A number of commenters support the provision of such notices.'#> In the case of websites, we require
such language to be included on the home page, each page that provides consumer information about IP
CTS, and each page that provides information on how to order IP CTS or IP CTS equipment.

42, We conclude that requiring these notifications will enhance our efforts to prevent casual
or inadvertent use of I[P CTS. In light of the extraordinary escalation in the usage of this service over the
last few years, and marketing campaigns that may be causing confusion about who is eligible to use this

(Continued from previous page)
customers to use amplification, regardless of whether captions are activated.”). Commenters do not contend that the
costs of de-linking would be substantial.

141 We note that in 2013, when the subsequently vacated Default-Off Rule was adopted, the Commission initially
gave IP CTS providers 30 days from Federal Register publication of the rule to make their end user devices
compliant. Providers that had to issue software updates in order to comply requested and were granted waivers
providing an additional 31 to 45 days. Thus, all software updates necessary to comply were completed within 75
days of Federal Register publication of the new rule, and within less than 90 days after release of the Report and
Order adopting the rule. See Misuse of Internet Protocol (IP) Captioned Telephone Service; Telecommunications
Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Order, 28 FCC
Rcd 6454 (CGB 2013).

142 Although we do not require IP CTS providers to be involved in the distribution of IP CTS devices, we believe
that many if not most end user devices used for IP CTS are currently distributed by, or installed under the
supervision of, an IP CTS provider. The requirement regarding new distribution applies to such devices.

1432013 IP CTS Reform FNPRM, 28 FCC Rcd at 13489, para. 152 (proposing these locations for notices that (1)
“the captions on captioned telephone service are provided by a live communications assistant who listens to the
other party on the line and provides the text on the captioned phone” and (2) “the cost of captioning each Internet
protocol captioned telephone call is funded through a federal program”).

144 This portion of the notice is required to the extent that the provider is not exclusively using non-CA-assisted
automatic speech recognition for the production of captions.

145 See, e.g., Miracom Comments, CG Docket Nos. 13-24 and 03-123, at 7 (filed Oct. 22, 2013) (Miracom 2013
FNPRM Comments) (agreeing that these notices would impose “minimal cost while helping to minimize usage by
persons who do not need the service”); HLAA Comments, CG Docket Nos. 13-24 and 03-123, at 15-16 (filed Feb.
26,2013) (HLAA 2013 Initial NPRM Comments).

25



Federal Communications Commission FCC 18-79

service, and when its use is appropriate,'4® we cannot rule out the possibility that a sizeable portion of the
individuals using this service may not need this service to achieve effective communication.'¥’ Requiring
that IP CTS users receive accurate information about how this service works and is funded may help to
deter those who do not need it from engaging in its improper use.

43, The record provides no basis to conclude that placement of these notices will impose a
significant burden that outweighs their benefits.!*¥* We agree with the Hearing Loss Association of
American (HLAA) that particularly when captioning devices are turned on by default, it is critical to
make potential users aware through “multiple and repeated sources of information” that IP CTS involves
significant costs and must not be used by individuals who do not need it.!** Nor are we persuaded that
such warnings will discourage individuals with a legitimate need for IP CTS from signing up for or using
this service.!>® Persons that truly need this free service for functionally equivalent telephone service have
every incentive to obtain it. Rather than deter I[P CTS use by such individuals, these notices will help to
ensure that individuals who might be attracted to it are aware of its functions and financing. The action
we take also is consistent with an already existing obligation for IP CTS devices to include notices
prohibiting the use of captions by non-registered users.!!

3. General Prohibition on Providing Service to Users Who Do Not Need It

44, We amend our rules to adopt a general prohibition against providing IP CTS to
consumers who do not genuinely need the service, by modifying the current prohibition on VRS
providers engaging in fraudulent, abusive, and wasteful practices to include IP CTS providers.'> We
conclude that this prohibition is necessary for IP CTS as well as VRS because the Commission cannot
always predict the specific forms that waste, fraud, or abuse may take, and because the Commission has
fiduciary and statutory obligations to ensure that IP CTS providers are not handling IP CTS calls by
ineligible individuals.'>* In the past, the Commission’s prohibitions against questionable provider
practices have been reactive, rather than proactive.!>* In light of our finding that the characteristics of TP

146 See supra paras. 9-11.
147 See, e.g., Hamilton 2013 FNPRM Comments at 4-5; TEDPA Mar. 2015 Ex Parte at 1.

148 Hamilton provides no evidence to support its claim that inclusion of these messages in informational materials
would unduly restrict its ability to advertise its service. See Hamilton 2013 FNPRM Comments at 18-19; Hamilton
Reply Comments, CG Docket Nos. 13-23 and 03-123, at 12-14 (filed Dec. 4, 2013) (Hamilton 2013 FNPRM Reply
Comments); see also Sorenson 2013 FNPRM Comments at 31-32.

1499 HLAA 2013 Initial NPRM Comments at 15-16; see also Sorenson 2013 FNPRM Comments at 31 (“were
default-on captions permitted, the proposed advertising restrictions might serve a useful purpose in ensuring that
only eligible, hard-of-hearing users access IP CTS”).

150 Hamilton 2013 FNPRM Comments at 19; Sorenson 2013 FNPRM Comments at 31-32.
151 47 CFR § 64.604(c)(11)(iii); 2013 IP CTS Reform Order, 28 FCC Red at 13461, para. 89.

152 See 2013 IP CTS Reform FNPRM, 28 FCC Rcd at 13489, para. 153 (proposing this prohibition). The VRS
prohibition is at 47 CFR § 64.604(c)(13); see also 2013 VRS Reform Order, 28 FCC Rcd at 8668-69, paras. 131-32.
See Sorenson May 29, 2018 Ex Parte at 5-7, Attach. A.

15347 U.S.C. § 225(b)(1) (requiring that TRS rules and practices promote the provision of TRS “in the most efficient
manner”).

154 See, e.g., 2013 VRS Reform Order, 28 FCC Rcd at 8668, para. 130 (experience confirmed that in adopting rules
aimed at curbing existing TRS abuses, the Commission could not foresee specific forms that waste, fraud, and abuse
may take in the future); FCC Clarifies that Certain TRS Marketing and Call Handling Practices Are Improper and
Reminds that VRS May Not Be Used as a Video Remote Interpreting Service, Public Notice, 20 FCC Rcd 1471, 1473
(CGB 2005) (prohibiting incentives to make relay calls or register with providers); 2007 TRS Rate Methodology
Order, 22 FCC Rcd at 20173-75, paras. 89-94) (prohibiting financial and other tangible incentives tied to usage);
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Declaratory Ruling, 23 FCC Red 8993, 8998-99, para. 13 (2008) (2008 Provider-Consumer Contacts
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CTS make it susceptible to being used by individuals who may not need it, with this action, we seek to
prevent such practices before they occur.

45. As amended, the rule prohibits both IP CTS and VRS providers from engaging in
practices that the provider knows or has reason to know will cause or encourage (1) the unauthorized use
of TRS, (2) false or unverified TRS Fund compensation claims, (3) the making of TRS calls that would
not otherwise be made, and (4) the use of TRS by consumers who do not need the service in order to
communicate by telephone in a functionally equivalent manner.!

46. Although some IP CTS providers argue that a general prohibition provides insufficient
guidance to providers regarding what is prohibited,'>® we are not aware of any evidence that the
application of this rule to VRS providers, since 2013, has unduly exposed them to liability for unwitting
violations. Nevertheless, to provide further clarification regarding the types of actions that would violate
the rule, we clarify that “unauthorized use” of IP CTS, under clause (1) above, means use by an individual
who is not registered with a provider. Further, as explained in the 2013 VRS Reform Order, a practice is
prohibited where it artificially stimulates TRS usage, enables or encourages participation by unauthorized
users, or uses financial incentives to attract new TRS users or to increase usage.'>’ This list is provided

(Continued from previous page)
Declaratory Ruling) (prohibiting relay providers from using TRS consumer or call data to contact consumers in
attempts to increase the number or length of relay calls), rev'd in part, Sorenson Communications, Inc. v. FCC, 567
F.3d 1215 (10th Cir. 2009).

155 See, e.g., 2013 IP CTS Reform Order, 28 FCC Rced at 13430-35, paras. 19-29 (prohibiting financial incentive
programs that may result in registration for and usage of relay services by consumers who do not need these services
to obtain functionally equivalent telephone service and prohibiting financial rewards that incent hearing
professionals to encourage consumers to order and use IP CTS when a client does not need the service). The
modification to this rule makes clear that it is not intended to apply a strict liability standard to either VRS or IP
CTS providers. See Sorenson May 29, 2018 Ex Parte at 5-7, Attach. A. We do not make Sorenson’s other proposed
edit to Section 64.604(c)(13)(i)(C) of the rules concerning “the making of VRS or IP CTS calls that would not
otherwise be made” because we reject Sorenson’s contention that it is unconstitutionally vague. See id. at 6-7,
Attach. A. First, a nearly identical rule for VRS has been in place for five years. See 2013 VRS Reform Order, 28
FCC Rcd at 8668-69, paras. 131-32. Moreover, the Commission has a long history of prohibiting providers from
causing or encouraging the making of TRS calls that would not otherwise be made, and therefore parties have ample
Commission precedent to provide them with notice and instruction on how the prohibition will be enforced. See,
e.g., Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Declaratory Ruling, 20 FCC Rced 1466, 1469, paras. 7-8 (CGB 2005) (2005 Financial Incentives
Declaratory Ruling); Telecommunications Relay Services and Speech-to-Speech Services for Individuals with
Hearing and Speech Disabilities, Order, 20 FCC Red 12503, 12505, para. 5 (CGB 2005) (Long Distance Discounts
Declaratory Ruling); 2007 TRS Rate Methodology Order, 22 FCC Rcd at 20182, para. 93; 2008 Provider-Consumer
Contacts Declaratory Ruling, 23 FCC Rcd at 8998, para. 13; 2013 VRS Reform Order, 28 FCC Rcd at 8668-69,
paras. 131-32. We also reject Sorenson’s contention that Section 64.604(c)(13)(i)(C) is so overbroad and unclear
that provision of the service would itself violate the rule. The rule is clearly intended to prohibit a much narrower
range of conduct: conduct that is “fraudulent, wasteful, and abusive,” such as providing incentives for “unnecessary
use of relay services.” See 2013 VRS Reform Order, 28 FCC Red at 8668-69, paras. 131-32 (emphasis added).
Finally, this rule does not contravene the First Amendment, as the Commission has a substantial government interest
in preventing fraud, waste, and abuse in the TRS program, and this rule only prohibits conduct that the provider
knows or reasonably should know facilitates those ills. It thus “does not ban any and all marketing of IP CTS to
new users.” Sorenson May 29, 2018 Ex Parte at 6, and is no more extensive than necessary to achieve our interest
in ensuring the integrity of the TRS program. See Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm ’n of NY,
447 U.S. 557, 566 (1980).

156 See Miracom 2013 FNPRM Comments at 9-10; Purple Comments, CG Docket Nos. 13-24 and 03-123, at 9-10
(filed Nov. 4, 2013) (Purple 2013 FNPRM Comments); Hamilton 2013 FNPRM Comments at 19-20; Sorenson
2013 FNPRM Comments at 32 (each generally seeking Commission guidance on or specific notice of prohibited
behaviors to prevent inadvertent violations).

157 See, e.g., Long Distance Discounts Declaratory Ruling, 20 FCC Rcd at 12505-06, para. 6 (concluding that
programs “directed at giving the consumer an incentive to make a TRS call in the first place . . . are prohibited”);
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by way of example only and is not intended to be exhaustive. However, we carve out one exception to
this rule, to allow IP CTS providers to be compensated for calls made by unregistered users when such
calls are made from temporary, public IP CTS devices set up in emergency shelters.!’® We take this step
to ensure that users with hearing loss will continue to have access to telephone communications devices
during and in the aftermath of natural disasters and other emergencies. When service for such a device is
initiated at the shelter, the IP CTS provider must notify the TRS Fund administrator of the date of such
activation and termination.

47. In addition, an IP CTS provider shall not seek payment from the TRS Fund for any
minutes of service that it knows or has reason to know are resulting from such prohibited practices. Any
IP CTS provider that becomes aware of such practices being or having been committed by any person
shall, as soon as practicable, report such practices to the Commission or the TRS Fund administrator. All
monies paid from the TRS Fund to providers who are found by the Commission to be in violation of this
new IP CTS rule shall be recoverable by the TRS Fund administrator, and such providers may also be
subject to forfeitures'>® and other enforcement actions.

Iv. DECLARATORY RULING ON AUTOMATIC SPEECH RECOGNITION

48. In this Declaratory Ruling, we determine that the provision of CTS and IP CTS using
ASR to generate captions is a form of relay service eligible for compensation from the TRS Fund if
provided in compliance with applicable TRS mandatory minimum standards.!®® Specifically, we
conclude that such services are included within the statutory definition of TRS, as “telephone
transmission services that provide the ability” to engage in communication by wire or radio “in a manner
that is functionally equivalent” to voice communications service.!¢! Given that the vast majority of
captioned telephone services already rely on CA-assisted ASR,'®? recent improvements in ASR as a
stand-alone technology merit its authorization as a compensable form of TRS. We believe that by taking
this action, we take another step in fulfilling the objectives of the TRS program to provide functionally
equivalent telephone service in the most efficient manner.

A. Benefits of ASR

49. The use of ASR to generate captions for CTS and IP CTS has several benefits.'®* First,
ASR can better achieve near simultaneous communication than is possible with CA-assisted captions. A
2016 study conducted by MITRE, a contractor to the Commission, found that for calls using ASR,
transcription delays averaged about two seconds, compared with a range of 4.1 to 15.8 seconds for calls
using CA-assisted ASR.!* Consumer surveys conducted by MITRE also indicated that some consumers

(Continued from previous page)
2005 Financial Incentives Declaratory Ruling, 20 FCC Red at 1469-70, para. 9 (prohibiting any kind of financial
incentives or rewards, including arrangements tying the receipt of equipment to minimum TRS usage).

158 Letter from Blake E. Reid, Counsel to Telecommunications for the Deaf and Hard of Hearing, Inc., to Marlene H.
Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 13-24, at 5 (filed May 25, 2018) (Consumer Groups May 25,
2018 Ex Parte).

19 See 47 U.S.C. § 503(b).

160 As noted earlier (supra para. 13), in this proceeding, we use the term “ASR” to refer to fully automated speech
recognition (i.e., achieved solely through automated speech recognition engines with no human involvement), while
acknowledging that speech recognition engines also play a role in forms of CTS and IP CTS that make use of human
assistance.

161 47 U.S.C. § 225(a)(3).
162 Only one provider, InnoCaption, generates captions using stenography.

163 In this Declaratory Ruling, we generally discuss ASR in the context of IP CTS. However, our decision to allow
use of this method to generate captions is also applicable to CTS, given the similarity of the two services.

164 MITRE Corporation, Internet Protocol Caption Telephone Service (IP CTS) — Summary of Phase 2 Usability
Testing Results at 20 (Table 8: Average Transcription Delay by Provider) (2016), CG Docket Nos. 03-123 and 13-
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prefer captions generated using ASR over captions facilitated by CAs.'®> When taken together, these
results suggest that by closing the temporal gap between a party’s utterances and the display of captions,
ASR may improve users’ ability to “keep up” with a conversation—for example, because they have
greater opportunity to interrupt and ask clarifying questions.

50. Second, the substantially lower costs of operation for ASR can allow for the provision of
IP CTS with far greater efficiency.!%® Finally, as a fully automated method of generating captions that is
not dependent on human intervention, ASR can (1) allow enhanced call privacy and (2) ensure the
seamless continuation of communications when exigent circumstances, such as severe weather events,
threaten IP CTS call center operations. '’

51. ASR appears to be approaching—if not exceeding—the levels of accuracy achieved by
CA-assisted IP CTS.'®¥® By many accounts, the accuracy of text produced using ASR has improved
dramatically over the past year.'® For example, Google is reported to have achieved a 4.9% ASR error
rate, considerably below its 23% error rate in 2013 and its 8% error rate in 2015. Similarly, Microsoft
reports that it is “pioneering advances in conversational speech recommendation,” that can improve the
accuracy and readability of text produced using a fully automated service.!”® We conclude that such

(Continued from previous page)
24 (posted Apr. 11, 2018),
https://ecfsapi.fcc.gov/file/10411287298464/MITRE%20Corporation%20Summary%200f%20Phase%202.pdf
(MITRE Phase 2 Summary). The MITRE Corporation (MITRE) is a private, not-for-profit corporation that operates
federally funded research and development centers.

165 MITRE Phase 2 Summary.

166 See, e.g., 2018 TRS Rate Report at 24-25; VTCSecure, LLC, Internet-Based TRS Certification Application, CG
Docket No. 03-123 at 4-5 (filed May 26, 2017) (VTCSecure Application) (asserting that the use of ASR will result
in much lower costs to provide IP CTS); MachineGenius, Inc., Internet-based TRS Certification Application, CG
Docket No. 03-123, at 5, 7-9 (filed Oct. 13, 2017) (MachineGenius Application) (noting that without having to hire,
train, and manage CAs, IP CTS providers will be able to scale service and add capacity based on demand without an
effect on call performance—permitting a more efficient delivery of this service); Letter from Robert Felgar, CEO of
RAZ Mobility, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 13-24 and 03-123, Attach. at 3 (filed Nov.
30, 2017) (RAZ Mobility Nov. 30, 2017 Ex Parte) (predicting a $75 million savings to the TRS Fund if only 10
percent of relay traffic shifts to their ASR product, Speech2RTT); see also 47 U.S.C. § 225(b)(1) (mandating that
TRS be made available “in the most efficient manner™).

167 See generally Telecommunications Relay Services and Speech-to-Speech for Individuals with Hearing and
Speech Disabilities, Letter Order, 32 FCC Red 3016 (CGB 2017) (waiving the Commission’s requirement for calls
to be answered within a specified time period, after severe storms destroyed a call center staffed by 225 CAs); see
also MachineGenius Application at 8-9.

168 See MITRE Phase 2 Summary at 13 (Table 5: Device Testing Percentile Raking by Provider for Bank Test
Calls) (showing that an ASR engine performed above average, in terms of accuracy, compared to certain [P CTS
providers).

169 Microsoft describes recent advances in speech recognition as a “technological leap,” noting that as a result of
“Deep Neural Networks,” its speech translation is now “[m]ore robust to noise, speaker variation and accents.”
Letter from Lissa Shook, Senior Attorney of Regulatory Affairs, Microsoft, to Marlene Dortch, Secretary, FCC, CG
Docket No. 03-123, Attach. at 7-8 (filed Oct. 17, 2017) (Microsoft Ex Parte); see also W. Xiong et al., Achieving
Human Parity in Conversational Speech Recognition, Microsoft Research Technical Report MSR-TR-2016-71, at 1
(Feb. 2017), https://arxiv.org/pdf/1610.05256 (noting that recent testing achieved word error rates on par with
human transcription word error rates for similar conversation types).

170 Microsoft Ex Parte at 2 (citing Microsoft Research Blog, “Microsoft researchers achieve new conversational
speech recognition milestone” (Aug. 20, 2017), https://www.microsoft.com/en-us/research/blog/microsoft-
researchers-achieve-new-conversational-speech-recognition-milestone/). Microsoft notes that it can improve
accuracy by adding specific technical and other vocabulary and jargon to its speech engine, and can improve
readability of the text output through its sentence segmentation feature, which enables its Microsoft Translator to
add sentence breaks, punctuation, and capitalization. /d. at 1. It has also been suggested that on an IP CTS call,
accuracy can be further enhanced if the ASR-produced captions are transmitted simultaneously to both parties to a
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improvements in accuracy, coupled with ASR’s advantages in speed and privacy, have made ASR a
viable alternative to the use of human relay intermediaries for CTS and IP CTS.!"! In fact, IP CTS
providers and others have shown heightened interest in utilizing this method for the provision of captions,
172 and the Commission has received two applications for certification to provide IP CTS using ASR.!7
Additionally, ASR-only products are being trialed and adopted internationally as a means of generating
captions from speech, for people with hearing and speech disabilities.!

52. We understand that for a period of time, ASR-provided IP CTS will remain a nascent
form of the service, and that there are various factors that may influence its effectiveness for different
calls.!” For example, ASR may be more conducive to communication on certain categories of calls, such
as calls to customer call centers, where there is likely to be less background noise and clearer articulation
by call takers, or calls to friends, relatives and colleagues, who may be more aware of and sensitive to the
user’s hearing loss and the need to speak clearly. However, we do not think these are sufficient reasons to
delay the introduction of ASR as a method of providing IP CTS. First, we are not mandating ASR as the
sole means of offering IP CTS. Pursuant to this Declaratory Ruling, and consistent with past Commission
and Bureau orders, IP CTS providers will be able to choose among three methods of providing Fund-
supported IP CTS: (1) IP CTS using fully automated ASR; (2) IP CTS using CA-assisted ASR; and (3)
stenographic-supported I[P CTS. Consumers, in turn, will continue to be able to select an I[P CTS provider
based on the overall quality of service each provider offers by means of the available methods. Second,
as IP CTS providers begin offering fully automated ASR, we will be able to gather data that can inform

(Continued from previous page)
call, as such a feature can enable the speaker to correct captions if he or she detects that they have been erroneously
transcribed by the ASR engine. See Letter from Terence Leahy and Edward Rose, HubCap, to Marlene H. Dortch,
Secretary, FCC, CG Docket Nos. 13-24 and 03-123, Attach. at 7 (filed Nov. 9, 2017) (HubCap Nov. 9, 2017 Ex
Parte); Letter from Peter Hayes, CEO of VTCSecure, LLC, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos.
13-24 and 03-123, at 2 (filed Nov. 7, 2017) (VTCSecure Nov. 7, 2017 Ex Parte); RAZ Mobility Nov. 30, 2017 Ex
Parte, Attach. at 4.

171 We acknowledge Sorenson’s concern about the limitations that certain ASR engines could present for achieving
parity with human performance in real-time telephone communications. Letter from John T. Nakahata, Counsel to
CaptionCall, LLC, and Sorenson, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-123, 13-24, Attach. 2
at 5-9 (filed Nov. 28, 2017) (Sorenson Nov. 28, 2017 Ex Parte). However, some of the ASR technologies discussed
in Sorenson’s submission (e.g., Dragon NaturallySpeaking) have been superseded by what appear to be far more
advanced ASR systems, and we remind Sorenson that even some of the CA-assisted forms of IP CTS that are
currently in use rely on speech recognition programs that may have some of these limitations (e.g., long latencies).

172 See, e.g., Letter from Paul C. Besozzi, Counsel to ClearCaptions, LLC, to Marlene H. Dortch, Secretary, FCC,
CG Docket Nos. 13-24 and 03-123, at 1 (filed July 3, 2017) (discussing ClearCaptions’ efforts to develop ASR
technology); HubCap Nov. 9, 2017 Ex Parte at 1; Letter from Robert Felgar, CEO, RAZ Mobility, LLC, to Marlene
H. Dortch, Secretary, FCC, CG Docket Nos. 13-24, 03-123, at 1-2 (filed Nov. 17, 2017); Letter from John T.
Nakahata, Counsel to CaptionCall, LLC and Sorenson Communications, LLC, to David Schmidt, TRS Fund
Program Coordinator, FCC, CG Docket No. 13-24, at 1 (filed Dec. 21, 2017) (“CaptionCall is moving forward with
the development of a fully automated speech recognition (‘ASR’) product”); Letter from Robert Felgar, CEO, RAZ
Mobility, LLC, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 13-24, 03-123, at 1 (filed Mar. 8, 2018).

173 See VTCSecure Application (proposing the use of ASR on IP CTS calls with the ability to transfer to a CA if
needed); MachineGenius Application (proposing the use of ASR as its exclusive method of handling IP CTS calls);
see also infra para. 61 (discussing various ways to use ASR on IP CTS calls).

174 See, e.g., T-Meeting, Speech App about to Start a Revolution, https:/tmeeting.com/article/speech-app-about-to-
start-a-revolution (last visited May 15, 2018) (announcing that its ASR-based product, touted for its “accuracy,
speed, and mobility,” will be offered in Sweden by government agencies).

175 See generally Sorenson Nov. 28, 2017 Ex Parte, Attach. 1 at 1-4, Attach. 2 at 2 (noting various factors that can
affect the accuracy of ASR, including accents, background noise, call context, age of the speaker, and available
bandwidth); see also Sorenson Nov. 28, 2017 Ex Parte, Attach. 1 at 3 (raising concerns about the ability of ASR to
distinguish among multiple speakers that overlap in the same audio stream); VTCSecure Nov. 7, 2017 Ex Parte at 1
(suggesting that there are some scenarios in which ASR works well and others that are “not ideal”).
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our adoption of further measures to improve its utility. We further affirm that any provider offering ASR
must ensure that its service complies with the mandatory minimum standards of Section 64.604 of our
rules in order to obtain and retain certification to provide IP CTS.!76

B. Consistency with Commission Precedent

53. Although all variants of CTS and IP CTS to date have used CAs to facilitate the handling
of calls, the use of ASR is consistent with the Commission’s prior rulings authorizing CTS in both its
analog and Internet forms. In approving CTS as a form of TRS eligible for compensation in 2003, the
Commission broadly defined this service as one using “a device that allows the user to simultaneously
listen to, and read the text of, what the other party has said, on one standard telephone line.”'”’ The
Commission explained that this flexible definition would “avoid authorizing a particular proprietary
technology” or “a particular functionality or service,” and thereby ensure that TRS providers interested in
offering CTS were “not bound to offer any particular company’s service.”!’®

54. In its 2007 Declaratory Ruling approving compensation for IP CTS, the Commission
maintained this flexible approach, by simply expanding the definition of CTS to include the provision of
captioning via the Internet rather than the PSTN.!” The Commission rejected any notion that the captions
need to be “generated by voice recognition technology or any other particular way,”'8 explicitly
declining to “set forth in greater detail how this service must be provided, as long as it meets applicable
TRS mandatory minimum standards . . . and the captions are delivered via an IP network to the user fast
enough so that they keep up with the speed of the other party’s speech.”’¥! The Commission added “that
such service may be initiated, set up, and provided in numerous ways, including using specific telephone
equipment or IP-enabled devices, and various combinations of the PSTN and IP-enabled networks.”!8?

55. Consistent with these rulings, the definition of IP CTS in our rules does not specify how
captions must be generated, including whether they should be generated through automation or human
assisted methods.'®? In this regard, the Commission already has approved two different forms of IP CTS,
one that relies on automated speech recognition programs (assisted by CAs) to convert speech to captions
during an IP CTS call, and a second that uses stenography to generate captions.'® The only differences

176 47 CFR §§ 64.604 (mandatory minimum standards); 64.606(g) (requiring an annual report to demonstrate
continued compliance); 64.606(b)(2) (denial of certification renewal for noncompliance); 64.606(e)(2) (suspension
of revocation of certification for noncompliance); see also infra para. 60.

1772003 CTS Declaratory Ruling,18 FCC Red at 16127, para. 17.
178 4.

1792007 IP CTS Declaratory Ruling, 22 FCC Rcd at 388, para. 22.
180 Id. at 389, para. 23.

181 Id. at 388, para. 22. The Commission further noted that one of the defining characteristics of IP CTS, like non-IP
CTS, was that its operations had to be invisible to all parties to a call, that is, it needed to be provided in an
automated way that did not require the parties to communicate directly with a CA.

182 1d.; id. at 389, para. 23 (noting that providers could generate captions, for example, by typing, “as long as the
captions are generated quickly to appear on the consumer’s device nearly simultaneously with the speech). It was
this flexibility that, in 2014, resulted in a conditional grant of certification to Miracom to provide IP CTS. Miracom
uses stenographers to transcribe the voice portions of an IP CTS conversation. Miracom Conditional Certification,
29 FCC Red 5105.

183 47 CFR § 64.601(a)(17) (defining IP CTS as “[a] telecommunications relay service that permits an individual
who can speak but who has difficulty hearing over the telephone to use a telephone and an Internet Protocol-enabled
device via the Internet to simultaneously listen to the other party and read captions of what the other party is
saying”).
184 Miracom Conditional Certification, 29 FCC Rcd at 5106. Thus, we disagree with Hamilton that a notice-and-
comment period is needed before we recognize that the provision of IP CTS using ASR to generate captions is
compensable from the TRS Fund. See Hamilton May 24, 2018 Ex Parte at 1; Letter from David A. O’Connor,
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between ASR and the first of these methods are that in CA-assisted ASR, CAs “train” speech recognition
programs to understand their voices when they re-voice a caller’s speech, and have a limited opportunity
to make corrections to the captions that are produced. Advancements in ASR reduce the need for such
training and human editing, and use of this technology for IP CTS without CA involvement does not
fundamentally change the functional role of the service, which is to produce captions from a user’s
speech.

56. Finally, we note that although the TRS rules’ definition of “Internet-based” TRS (iTRS),
which includes IP CTS, contains a reference to CAs,'® the operative part of this definition focuses on the
need for a caller to use the Internet to connect to TRS, rather than a requirement for a CA to be on every
TRS call. Adopted in the Commission’s proceeding implementing ten-digit numbers for VRS and IP
Relay, this definition merely was intended to distinguish between services that do and do not use the
Internet, rather than to be prescriptive for future types of TRS.!8¢ Accordingly, the definition does not
preclude the use of new forms of iTRS that are not reliant on CAs.!¥’

C. Statutory Authority

57. We conclude that using ASR for the provision of IP CTS is fully consistent with the
Commission’s statutory authority and obligation to implement the TRS program for a number of reasons.
First, section 225 of the Communications Act requires TRS to be functionally equivalent to voice
telephone services.'® As explained above, we conclude that the provision of IP CTS utilizing ASR will
contribute to functional equivalence, by enabling providers to enhance the privacy, ensure seamless
communications, and reduce the latency of IP CTS offerings.

58. Second, section 225°s definition of TRS is neutral as to the technology and method used
to achieve functional equivalency.'®® Rather than require the intervention of CAs, this provision
expressly requires the Commission to encourage technological innovation in TRS.!* Specifically, section
225(d)(2) directs the Commission to ensure that TRS regulations “encourage . . . the use of existing

(Continued from previous page)
Counsel for Hamilton Relay, Inc., to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 13-24, at 2
(filed May 30, 2018) (Hamilton May 30, 2018 Ex Parte). As stated above, in declaring I[P CTS a compensable form
of TRS, the Commission consistently has adopted a flexible approach with respect to how captions may be
generated to provide I[P CTS. See supra para. 54 & note 182. Further, as technology advances, we have a statutory
obligation to not discourage its continued development. 47 U.S.C.§ 225(d)(2). Our ruling today allowing
compensation for captions generated via software without human intervention helps ensure providers have sufficient
incentive to continue the development of ASR.

185 See 47 CFR § 64.601(a)(16) (defining iTRS as a service that connects an individual “to a TRS communications
assistant using an Internet Protocol-enabled device via the Internet, rather than the [PSTN]”).

186 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities Internet-based Captioned Telephone Service, E911 Requirements for IP-Enabled Service Providers,
Report and Order and Further Notice of Proposed Rulemaking, 23 FCC Red 11591, 11592, para. 1, n.5 (2008) (First
TRS Numbering Order) (concluding that IP CTS presented “distinct technical and regulatory issues,” and therefore
deciding not to address IP CTS in that proceeding).

187 See generally Structure and Practices of the Video Relay Service Program, CG Docket No. 10-51, Second Report
and Order and Order, 26 FCC Rcd 10898, 10899, para. 1 n.1 (2011) (July 2011 iTRS Certification Order) (noting
that in the future, iTRS may include other forms of TRS that use an Internet connection, again emphasizing such
connection, rather than the need for a CA).

18847 U.S.C. § 225(a)(3).

189 Id.; see also Sorenson Apr. 24,2017 Ex Parte at 6 (agreeing that this statutory definition “is technology neutral
and encompasses both human and machine-based relay services”™).

190 47 U.S.C. § 225(d)(2). Thus, the fact that the Commission’s TRS rules contain numerous references to CAs, see
Consumer Groups May 25, 2018 Ex Parte at 2, is not a reflection of a statutory mandate, but rather of the
technology available at the time these rules were drafted.
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technology and do not discourage or impair the development of improved technology.”!®! Based on this
authority, over the 25 years that the Commission has overseen the TRS program, the Commission’s
definition of relay services has steadily evolved, as new and innovative technologies have been
developed. TRS has grown from a service that was entirely text-based, and delivered via TTYs and the
PSTN, to a service that makes full use of the Internet and can meet a wide array of individualized needs,
for example, though VRS (for sign language users), STS (for people with speech disabilities), and, as
addressed in this proceeding, forms of CTS (for individuals with some, but not enough, hearing to
understand a telephone conversation). Our action today is consistent with this statutory authority and
Commission precedent.

59. Third, offering an ASR option that will largely eliminate personnel costs associated with
IP CTS will help fulfill Congress’s directive to provide TRS in the most efficient manner.'”? This will not
only reduce the current cost burden on TRS Fund contributors, but also provide greater security for the
TRS Fund, whose viability has been threatened by the exponential growth of IP CTS over the past few
years.!”3 This, in turn, will help ensure that IP CTS service will remain viable for the millions of people
with hearing loss who depend on this service for access to telephone communication.

D. Provider Certification and Other Requirements

60. By this ruling, we authorize the Bureau to review and approve applications for
certification to provide IP CTS by means of ASR in whole or in part, when the Bureau determines that an
applicant is able to provide IP CTS in accordance with the Commission’s mandatory minimum TRS
standards designed to ensure functional equivalency.!** For example, except as otherwise waived,'*’
certified IP CTS providers using ASR must be capable of handling all types of calls,'*® and must ensure
that conversations are kept confidential,'” are transmitted verbatim!®® in real time,'*® and without
intentional alteration to their content.?®® In addition, such providers must meet applicable technical
standards, including requirements for their services to be available 24 hours a day,?! to comply with the
Commission’s specified speed of answer,??? and to have redundancy features, including uninterruptible

19147 U.S.C. § 225(d)(2).
192 1d. § 225(b)(1).
193 See supra para. 8 (discussing the growth of the TRS Fund).

194 As with all federal grants of TRS certification, each grant of certification will have a duration of five years and
may be extended for additional five-year terms if renewal is granted. 47 CFR § 64.606(c)(2).

195 As a form of IP CTS, ASR is subject to the waivers and exemptions previously granted for IP CTS. See 2007 IP
CTS Declaratory Ruling, 22 FCC Red at 391-93, paras. 29-30; 2014 iTRS Waiver Order, 29 FCC Rcd 10703-22,
paras. 10-56. References to the Commission’s operational, technical, and functional minimum standards for TRS in
this paragraph are intended to be illustrative only, and not intended to be exhaustive of all of the Commission’s
mandatory minimum standards for ASR-provided IP CTS. See 47 CFR § 64.604 (“Mandatory Minimum
Standards™); id. § 64.604(d) (citing other provisions of Part 64 that “are to be considered mandatory minimum
standards”).

19 47 CFR § 64.604(a)(3).
197 Id. § 64.604(a)(2)(i).
198 Id. § 64.604(a)(2)(ii).
199 Id. § 64.604(a)(1)(vii).
200 14, § 64.604(a)(2)(ii).
201 14,
202 14, § 64.604(b)(2).
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power.2® Certified providers must also meet the Commission’s functional standards, requiring, among
other things, the submission of data to determine Fund revenue requirements and payments.?** In
addition, IP CTS providers using ASR must commit to compliance with our rules to safeguard the TRS
Fund against fraud, waste, and abuse. These include, but are not limited to, compliance with audits and
on-site inspections,?® the production of records upon request,?% the filing of annual reports, notification
to the Commission upon substantive changes in the provider’s service, consent to on-site visits, and
obligations pertaining to the temporary cessation of service.?’” Finally, as with all forms of IP CTS,
providers using ASR must demonstrate that their services support 911 emergency calling and meet the
applicable emergency call handling requirements.?%®

61. There appear to be a number of ways in which ASR might be integrated into I[P CTS. As
an alternative to using ASR to generate all captions for a call, IP CTS providers have suggested “hybrid”
methods that would allow consumers or providers to switch back and forth between CA-assisted
captioning and a fully automated speech engine, as needed on a call.?®® As one such option, a call might
begin with captions generated by ASR as the “default” setting, and give the IP CTS user the opportunity
to press a button to switch to a CA at any point during the call if he or she needs additional
communications assistance. A second option is for the provider to make its own determination, based on
certain criteria, as to which captioning method is appropriate for a given call. For example, the provider
might begin a call with the CA in attendance, but have the CA drop off after developing confidence that
the ASR engine is providing a sufficient level of accuracy.?!® Some ASR-provided IP CTS providers also
may be able to deliver captions simultaneously to both parties to the call, enabling the speaker to see and,
if necessary, correct the text that the speech engine produces.

62. We do not, at this time, prescribe the specific manner in which a provider must use ASR
in order to be certified. Rather, in reviewing specific certification applications, the Bureau may determine
on a case-by-case basis the extent to which an applicant’s proposed method of providing ASR will enable
it to provide IP CTS in a manner that meets the Commission’s minimum TRS standards for functionally
equivalent service. To assist the Bureau in making this assessment, where a hybrid method is proposed—

203 14, § 64.604(b)(4)(ii).

204 14, § 64.604(c)(5)(iii)(D)(]).
205 14, § 64.604(c)(5)(iii)(D)(6).
206 [d

207 Id. § 64.606; July 2011 iTRS Certification Order, 26 FCC Red at 10914-22, paras. 37, 40, 42-48, 51-56; see also
Structure and Practices of the Video Relay Service Program, CG Docket No. 10-51, Memorandum Opinion and
Order, Order, and Further Notice of Proposed Rulemaking, 26 FCC Rcd 14895 (2011) (iTRS Certification
Clarification Order).

208 See 47 CFR § 64.605(a); Telecommunications Relay Services and Speech-to-Speech Services for Individuals with
Hearing and Speech Disabilities; E911 Requirements for IP-Enabled Service Providers, Report and Order, 23 FCC
Red 5255, 5263 n.59 (2008); see also Hamilton May 24, 2018 Ex Parte at 2; Hamilton May 30, 2018 Ex Parte at 2;
Sorenson May 29, 2018 Ex Parte at 9 & n.45; Consumer Groups May 25, 2018 Ex Parte at 4. We note that the
Commission previously has acted to withhold compensation and suspend certification for IP CTS providers that
failed to operate IP CTS in compliance with the Commission’s emergency calling requirements. See, e.g.,
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities; Purple Communications, Inc., Request for Review of Withholding of TRS Payments, Order, 29 FCC Rcd
13716 (CGB 2014); Misuse of Internet Protocol (IP) Captioned Telephone Service et. al., Order, 30 FCC Rcd 2934
(CGB 2015) (temporarily suspending InnoCaption Inc.’s certification).

209 See generally Sorenson Nov. 28, 2017 Ex Parte, Attach. 2 at 8 (recommending a hybrid system that would allow
identification of certain calls as suitable for ASR, while allowing humans to handle all other calls).

210 See VTCSecure Nov. 7, 2017 Ex Parte at 2. Conversely, it may be possible for a call to begin with ASR and
switch to CA assistance if there is an effective way for the ASR program to determine that accuracy has dropped
below a threshold “confidence” level.
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i.e., use of ASR in conjunction with CA-assisted caption generation—applicants should include in their
certification applications a detailed description of the criteria that will be used to determine when to use
and transfer between each of these methods.

63. In accordance with our rules, applicants should support all claims regarding their use of
ASR and its efficacy through documentary and other evidence.?!! For example, this could include trials
and quantitative test results demonstrating that the applicant’s service will afford a level of quality that is
at least comparable to currently available CA-assisted IP CTS with respect to captioning transcription
delays, accuracy, speed, and readability.?!? Additionally, it is our understanding that, in an effort to
improve ASR accuracy, certain companies are engaged in research that applies network algorithms to the
content of users’ speech, which is sometimes captured in the Internet “cloud.”?!3 Commission rules
prohibit the disclosure of call content and the retention of records of any TRS call beyond the duration of
the call.>'* We ask applicants for ASR certification to provide information about measures they will take
to ensure the confidentiality of call content transcribed through an automated speech engine to ensure
compliance with this rule. We also make clear that the Bureau will not approve any application to
provide IP CTS using ASR that does not demonstrate that the applicant will meet the Commission’s
mandatory minimum standards for functional equivalency, including those on confidentiality of IP CTS
calls.?’> Thus, even if it is true that “there remain some areas in which [ASR] technology does not
[currently] perform as needed” to meet the FCC’s mandatory minimum and 911 requirements,?!¢ any
certification application relying on such deficient technology will not be approved. Furthermore, while
we are seeking more information about ASR technology in the FNPRM portion of this item, we do not
agree that an ASR provider cannot be certified until we conduct “further study” of such data.?!” Whatever
such general data might ultimately reveal, we here make clear that no application to provide ASR will be
approved unless the applicant demonstrates that the specific ASR technology described in the application

211 See 47 CFR § 64.606(a)(2)(ii) (requiring the submission of documentary and other evidence showing how the
applicant will meet all non-waived minimum TRS standards); id. § 64.606(b)(2) (requiring, as a criterion of
certification, that such documentation establish that the applicant’s provision of TRS will meet or exceed all
minimum TRS standards).

212 See Sorenson Nov. 28, 2017 Ex Parte, Attach. 2 at 5 (suggesting that readability impacts the usefulness of
captions on an IP CTS call, and can be affected by punctuation and capitalization, and that real-time conversations
become more difficult, and the benefit to users with some hearing decreases, as the lag time between the audio and
the transcriptions increases); see also Sorenson May 29, 2018 Ex Parte at 8 n.43 (suggesting we mandate the
submission of such trials and quantitative test results). Of course, applicants may also explain how their services
can exceed metrics achieved by current forms of IP CTS.

213 See, e.g., Google Cloud, Cloud Speech-to-Text, https://cloud.google.com/speech/ (last visited May 11, 2018).
21447 CFR § 64.604(2)(2); see also 47 U.S.C. § 225(d)(1)(F) (requiring TRS call confidentiality).

215 See Consumer Groups May 25, 2018 Ex Parte at 4-5. Specifically, we do not, through this action, approve or
prejudge any pending or future application for certification to provide IP CTS by means of ASR. To fulfill our
statutory obligation for IP CTS to be provided in a functionally equivalent manner, see 47 U.S.C. § 225(a)(3), each
application will be independently reviewed (regardless of the means of providing this service) to determine whether
the proposed provision of IP CTS will meet the mandatory minimum standards for functional equivalency. See
Sorenson May 29, 2018 Ex Parte at 8-9 (asserting that the Commission should utilize a robust certification process
to ensure ASR is ready before approving certification); Consumer Groups May 25, 2018 Ex Parte at 2-4 (urging the
Commission to make clear that it will not approve ASR-based IP CTS that does “not deliver functionally equivalent
quality and protect the privacy and confidentiality of consumers with disabilities”). The Bureau may seek public
comment on applications to the extent necessary to complete the determinations required to grant or deny
certification. See Consumer Groups May 25, 2018 Ex Parte at 4 (urging the Commission to “put out on public
notice and solicit public comment on all IP CTS applications . . . to ensure that quality and privacy issues are not
overlooked”).

216 Sorenson May 29, 2018 Ex Parte at 8.
217 See id.
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meets applicable FCC requirements.

64. As is true for iTRS certifications generally, certifications for the provision of IP CTS
using ASR may be granted on a conditional basis, to enable the Commission’s assessment, e.g., through
on-site inspections, of an applicant’s actual performance in meeting or exceeding the mandatory
minimum standards.?!® In addition, to the extent deemed necessary, certification of a provider may be
conditioned on the submission of periodic data to help confirm whether ASR-driven IP CTS is providing
functionally equivalent service.?!”

65. Currently Certified Providers. We understand that some currently operating IP CTS
providers may have an interest in utilizing ASR as one means of generating captions. If a currently
operating I[P CTS provider wishes to incorporate ASR in its offerings, it must first receive approval from
CGB to provide IP CTS in this manner. In order to obtain approval, any provider operating under
conditional certification or interim eligibility??’ must update its application for permanent certification to
describe the change, and may be asked to provide additional data—beyond what was submitted in its
initial application for certification—to demonstrate how modifications to its service will ensure the
provision of a relay service that is functionally equivalent to voice telephone service through compliance
with the Commission’s mandatory minimum standards.??!

E. Compensation

66. In the Further Notice of Proposed Rulemaking below, we seek comment on whether, and
if so, how to modify the IP CTS compensation rate for calls using ASR. We nonetheless take this
opportunity to remind all providers that our rules require TRS providers seeking compensation from the
TRS Fund to “provide the administrator with true and adequate data, and . . . information reasonably
requested to determine the TRS Fund revenue requirements and payments.”??> To end any potential
controversy, we clarify that requests from the TRS Fund administrator for information that would help
establish whether payments are justified and help determine the costs for ASR IP CTS could reasonably
include:

* A breakdown, in the provider’s monthly call detail report (CDR), indicating minutes for which
ASR is substituted for CA-assisted IP CTS;

218 July 2011 iTRS Certification Order, 26 FCC Red at 10914-15, para. 37; see also Miracom Conditional
Certification, 29 FCC Rcd at 5107.

219 For example, as it did for Miracom, the Bureau may request quarterly reports on the speed, accuracy, and latency
of captioned text generated by the applicant’s ASR. See Miracom Conditional Certification, 29 FCC Rcd at 5107
(directing Miracom to conduct testing on the speed and accuracy of captioned text and to submit quarterly reports on
the protocols for and results of all tests and measurements to assess these indicia).

220 July 2011 iTRS Certification Order, 26 FCC Red at 10922, para. 59.

21 See July 2011 iTRS Certification Order, 26 FCC Rcd at 10914-15, para. 37. All IP CTS providers currently
offering service have either conditional Commission certification or interim eligibility. Accordingly, all IP CTS
providers have pending applications for full certification and are under an obligation to demonstrate that their
provision of ASR meets the Commission’s mandatory minimum standards adopted pursuant to the Communications
Act. In addition, they remain subject to the Commission’s assessment of the applicant’s actual performance in
meeting or exceeding the mandatory minimum standards. July 2011 iTRS Certification Order, 26 FCC Rced at
10914-15, para. 37; see also Miracom Conditional Certification, 29 FCC Rcd at 5107. Therefore, we disagree with
Hamilton’s assertion that this Declaratory Ruling fails to ensure that the provision of ASR by IP CTS providers will
comply with statutory requirements. Hamilton May 30, 2018 Ex Parte at 4.

222 See 47 CFR § 64.604(c)(5)(iii)(D)(1). To provide some additional certainty to IP CTS providers regarding what
information may be collected in the future, in the Further Notice, we propose to amend this data collection rule to
specify certain categories of required information regarding ASR. See infra para. 97.
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e Estimates of the difference in the costs incurred to handle ASR and CA-assisted calls, with a
detailed breakdown of the specific variable costs incurred for each type of call, as well as
underlying assumptions and calculations; and

*  Documentation of incremental costs incurred in providing ASR, including any incremental costs
associated with engineering and technical implementation, marketing, administrative and
management support (including oversight, evaluation, and recordkeeping) and, for hybrid forms
of IP CTS, any costs associated with enabling transfers back and forth between ASR and CA-
assisted IP CTS.??

V. FURTHER NOTICE OF PROPOSED RULEMAKING

67. In this Further Notice of Proposed Rulemaking, we propose further changes to the rules
and compensation structure for the IP CTS program to enable us to more effectively and efficiently
administer and support this service and prevent waste, fraud, and abuse. In Parts V.A through C, we seek
comment on additional measures to improve the compensation plan, funding, and structure of the I[P CTS
program. In Part V.D, we propose to amend our rules to clarify requirements for provider practices, to
minimize the risk of inappropriate I[P CTS use and ensure that only eligible individuals sign up for the
service.

A. IP CTS Compensation

68. In recent years, [P CTS demand has exploded from approximately 29 million minutes in
2011 to 362 million minutes in 2017. During the same period, because IP CTS minutes have been
compensated under the MARS Plan, compensation paid to IP CTS providers has greatly exceeded the
average reasonable cost of providing this service. Between 2011 and 2017, according to Rolka Loube,
the MARS rate increased from $1.763 to $1.9467 per-minute, while average allowable IP CTS expenses
dropped from $2.0581 to $1.2326.22* As a consequence, for 2017, the MARS rate generated average
profits for IP CTS providers of approximately 58%, or $262 million, far in excess of a reasonable
operating margin.?>> In part because of this excessive compensation rate, payments to [P CTS providers
from the TRS Fund, which Rolka Loube has projected to be almost $1 billion in 2018-19, are putting ever
increasing pressure on a declining TRS Fund contribution base—pressure that sooner or later, if
unchecked, will threaten the viability of the TRS program itself.

69. To address this widening gap between compensation and reasonable costs, in the Report
and Order, we end reliance on the MARS Plan methodology and take interim steps to move the
compensation rate closer to average costs, reducing compensation over a two-year period from the
$1.9458 rate in effect in 2017-18 to a $1.58 rate for the 2019-20 Fund Year. Here, we seek comment on
how to set IP CTS compensation rates?*¢ following this interim period, to allow recovery of reasonable
provider costs and ensure that IP CTS is provided in the most efficient manner.??’

70. In the VRS and IP Relay contexts, the Commission previously has approved the use of
average provider costs to set per-minute compensation rates for a multi-year rate period, finding that this

223 We disagree with Hamilton’s characterization that the Commission is empowering the TRS Fund administrator to
set interim rates for ASR IP CTS. See Hamilton May 24, 2018 Ex Parte at 3; Hamilton May 30, 2018 Ex Parte at 4.
The FNPRM seeks comment on an appropriate rate for IP CTS provided using ASR. See infra paras. 96-100.

224 Supra para. 18 & Table 1.

2252017 TRS Rate Report at 19, Exh. 1-3.1. $1.9467 + $1.2326 = 1.5793. See supra para. 23 (discussing
reasonable operating margin for the purpose of setting interim compensation rates).

226 In Part V.A.1-V.A.3, we seek comment on compensation for current forms of IP CTS, which uses CA to produce
captions. In Part V.A.4, we seek comment on compensation for IP CTS that is provided using ASR, without CA
assistance.

2747 U.S.C. § 225(b)(1).
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approach can simplify the rate-setting process, facilitate TRS provider planning and budgeting, and
provide incentives for providers to increase their efficiency through innovation and cost reduction.??® For
the same reasons, we propose to apply a multi-year approach for IP CTS. We seek comment on the costs
and benefits of this proposal, including comments on: (1) the reasonableness and allowability of certain
provider costs; (2) the specifics of setting a cost-based rate, including issues concerning extension of the
“glide path,” use of rate tiers, the duration of the rate period, and within-period rate adjustments;

(3) alternative approaches; and (4) compensation for IP CTS using full ASR.

1. Identifying Eligible IP CTS Costs

71. In the Report and Order, we set interim rates based on current information about IP CTS
costs and on prior Commission determinations as to the categories of “reasonable” costs that TRS
providers are permitted to recover from the TRS Fund. However, there are a number of cost issues that
need to be addressed more specifically in the IP CTS context. We seek comment on these issues below.

72. We seek comment on the reasonableness of the costs currently reported by IP CTS
providers. Do these reported costs, in the aggregate, accurately reflect the actual average costs of
providing this service? Below, we discuss whether the Commission should consider placing caps on
allowable costs for outreach and marketing. Should the Commission consider placing caps on any other
cost categories? Further, should the Commission refine these categories in any way, for example, by
requiring providers to provide more detail regarding their indirect expenses? Table 2 shows the average
expenses for each category of IP CTS costs, as reported to and analyzed by Rolka Loube, for calendar
years 2015 through 2018.

228 2007 TRS Rate Methodology Order, 22 FCC Red at 20162-63, 20169-70, paras. 42-43, 56; 2013 VRS Reform
Order, 28 FCC Rcd at 8695-96, para. 191; 2017 VRS Compensation Order, 32 FCC Rcd at 5911-12, 5913-14, paras.
40, 45.
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Table 22%°
Category 2015 2016 2017 2018

(Actual) (Actual) (Actual) | (Projected)
Facilities $0.0386 $0.0322 $0.0249 $0.0252
CA Related $0.2819 $0.2672 $0.2771 $0.3160
Non-CA Relay Center $0.0559 $0.0487 $0.0500 $0.0521
Indirect $0.2830 $0.1520 $0.1487 $0.1626
Depreciation $0.0402 $0.0276 $0.0254 $0.0259
Marketing $0.0579 $0.0759 $0.0869 $0.0879
Outreach $0.0903 $0.0668 $0.0466 $0.0543
Other $0.6259 $0.5981 $0.5730 $0.5932
Total Expenses $1.4739 $1.2684 $1.2326 $1.3172

73. Subcontractor Expenses. Expenses reported in the “Other” category, which currently

average about $.58 per minute—about 45 percent of the total—consist mainly of undifferentiated
“subcontractor expenses.” Given this unusually large proportion?*® and the difficulty in identifying and
assessing the reasonableness of such costs, in the Report and Order we direct the TRS Fund administrator
to collect additional information from IP CTS providers to assess their reasonableness and allowability.?3!
However, a more effective way to review and audit such costs may be to collect information from the
subcontractors themselves. Here, we seek comment on whether the Commission has the authority to, and
should, require such subcontractors to submit directly to the TRS Fund administrator their underlying cost
data for the fees charged to certified IP CTS providers, in accordance with the administrator’s instructions

and TRS cost categories, to ensure that the reported costs can be reviewed for their accuracy,

appropriateness, and reasonableness. As an alternative, we seek comment on whether to amend our rules
to provide that, in the event that a subcontractor accounts for more than a certain threshold percentage of
a certified IP CTS provider’s total costs, the subcontractor itself shall be deemed a TRS provider and be
required to submit an application for certification showing its qualifications to provide service meeting
the Commission’s minimum standards. We also seek comment on what the appropriate threshold
percentage should be for such a requirement. To aid us further in assessing how to address this issue, we

invite providers and subcontractors to submit information in this proceeding about the specific

subcontractor services provided or received and the basis on which fees for specific services provided by
subcontractors should or should not be deemed reasonable costs of providing IP CTS.?*?

74. Licensing Fees. According to Rolka Loube, $0.5730 or 46 percent of average 2017 IP
CTS provider expenses are subcontractor payments reported in the “Other” category.?*> We believe a
significant portion of these subcontractor payments represent licensing fees charged to providers for the
use of patents and other intellectual property.?3* As background, when CTS was first authorized in 2003,
the Commission recognized that the service was offered at that time solely by Ultratec, Inc. (Ultratec),

229 See 2018 TRS Rate Report, Rev. Exh. 1-3. The totals given in Table 2 are for expenses only and do not include

return on investment or operating margin.

230 Based on our review of public information, the costs attributable to the “Other” category have not exceeded 3.4%
since 2010 for the VRS and IP Relay programs.

21 See supra para. 36.

232 We would afford such filings confidential treatment on request for a protective order.

2332018 TRS Rate Report, Rev. Exh. 1-3.

234 See supra para. 36.



Federal Communications Commission FCC 18-79

using its proprietary technology.?* In authorizing IP CTS in 2007, the Commission continued to express
concern about the consequences of a single company having control of CTS technology. The
Commission stated an expectation “that this will not be a service under the control of one vendor or
provider” and conditioned its approval of the proposed IP CTS offering on “Ultratec’s representation that
it will continue to license its captioned telephone technologies, including technologies relating to I[P CTS,
at reasonable rates.”?3¢

75. We seek comment on the circumstances under which license fees paid for technology
used to provide IP CTS should be included in allowable costs, and on what method the Commission
should use to determine whether license fees for such technology are “reasonable.”?” Should we cap
“reasonable” licensing fees for such technology, and at what level? In deciding on a method or cap for
reasonable license fees, should we consider that this technology is used for a service that is paid for
through an FCC fund, and for which there is no bargaining by users as to its price? Should we also
consider the extent to which a single company controls intellectual property that is needed for certain
forms of IP CTS, effectively compelling providers to use a proprietary technology, as well as the extent to
which there are economic barriers that prevent providers from easily switching technologies—such as
providers being locked into proprietary user devices and servers, or having long-term supply contracts
with the owner of the technology??3® To aid this inquiry, we invite parties to submit quantitative data
(which may be accompanied by a request for a protective order) on the license fees they currently pay for
specific types of IP CTS technology.

76. We also seek comment on Sorenson’s proposal that allowable IP CTS costs should
include the imputed value of intellectual property developed by the IP CTS provider itself.?** Given that
the Commission currently allows TRS providers to recover as an allowable expense the research and
development costs incurred to ensure that a relay service meets minimum TRS standards, is it ever
appropriate to permit a provider to also recover the imputed value of the resulting intellectual property?
Would such a rule be consistent with using a methodology that is based on compensating providers for
their actual reasonable costs??* Sorenson also contends that license fees, based on imputed value and
paid by an IP CTS provider to its own affiliate for intellectual property developed by the IP CTS provider
and then transferred to the affiliate, should be deemed reasonable IP CTS expenses.?*! Should the
Commission’s Part 32 rule on affiliate transactions of common carriers continue to apply in such cases??+?

235 2003 CTS Declaratory Ruling, 18 FCC Red at 16122, 16127, 16129, paras. 3, 17, 23. The Commission expressly
stated, however, that it was defining CTS in functional terms so that TRS providers choosing to offer CTS “are not
bound to offer any particular company’s service.” Id. at 16127, para. 17.

236 2007 IP CTS Declaratory Ruling, 22 FCC Rcd at 389, para. 24.
237 Id

238 In multiple pending proceedings in federal court and before the Patent Trial and Appeal Board, Ultratec and
CaptionCall are currently litigating the validity of various Ultratec patents and whether they are violated by
CaptionCall’s IP CTS offerings. See, e.g.,
https://portal.unifiedpatents.com/ptab/caselist?petitioners=captioncall%2C%20llc&sort=-filing_date (last visited
May 11, 2018).

239 See supra para. 35. This argument, of course, presumes that litigation over whether the technology used by
CaptionCall belongs to CaptionCall or Ultratec is resolved in CaptionCall’s favor.

240 See supra para. 18; 2017 VRS Compensation Order, 32 FCC Red at 5902, para. 21.
241 See supra para. 35.

24247 CFR § 32.27(b)-(d). The Part 32 rules are generally applicable to TRS providers. 1993 TRS Order, 8 FCC

Red at 5305 (stating that for purposes of cost recovery by TRS providers, “existing accounting and separations rules

should be adequate to deal with the provision of interstate TRS by subject service providers,” including those “who

would not otherwise be subject to part 32 of the rules”); id. at 5307 (adopting rule requiring TRS providers to

“provide the administrator with . . . total TRS operating expenses and total TRS investment in general accordance

with Part 32 of the Communications Act”); 47 CFR § 64.604(c)(5)(iii)(D)(/). Under section 32.27, for an asset or
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Is there any valid reason why the carrier affiliate transaction rule should not apply to a TRS provider,
given the potential incentives for self-dealing and the difficulties of objective valuation?

77. Outreach Expenses. Commission rules require common carriers to conduct TRS
outreach to “assure that callers in their service areas are aware of the availability and use of all forms of
TRS.”?# In 2006, the Commission further explained that outreach is also intended to make “the public
aware of the use and availability of TRS generally and encouraging hearing persons and merchants to stay
on the line and accept relay calls.”?>** More recently, in 2013, the Commission similarly determined that
outreach for VRS and IP Relay should focus on “disseminat[ing] non-branded information to potential
new-to-category users and to the general public about IP Relay and VRS, their purposes and benefits, and
how to access and use these services.”?*

78. For many years, however, the Commission has “raised concerns about the effectiveness
of outreach efforts on the national level . . . both for TRS in general and for VRS in particular.”?*¢ For
example, in the 2013 VRS Reform Order, the Commission found that most of the Fund resources
reportedly used for “outreach” appeared to be devoted to branded marketing campaigns, which “focus
primarily on efforts to win back TRS users from competitors.”?#” Concluding that such activity is
“ineffective as a means to effectively educate the public about the purpose and functions of TRS,”?*® the
Commission terminated the allowed recovery of outreach expenses by VRS and IP Relay providers,
intending to centralize the outreach function at the national level.?#

79. We seek comment on whether we should allow outreach expenses to be compensable
from the TRS Fund as part of an IP CTS provider’s reasonable expenses. According to Table 2, outreach
expenses for IP CTS currently average about $.05 per minute. We invite IP CTS providers to describe the
specific types of activities for which they report expenses in this category. In this regard, we recognize
that there are differences between IP CTS on the one hand and VRS and IP Relay on the other. For
example, while growth in VRS has been flat over the last several years, [P CTS minutes have continued to
increase at extraordinary rates, resulting in more than tenfold growth in the last six years. In light of such

(Continued from previous page)
service purchased from a carrier by an affiliate, the imputed cost is the higher of fair market value and net book cost
(or fully distributed cost, in the case of a service), unless the carriers sells at least 25% of the asset or service to third
parties. 47 CFR § 32.27(b)(1), (c)(1), (d). This part of the rule would be relevant, for example, to determining an
appropriate price when intellectual property developed by an IP CTS provider is purchased by an affiliate. In
addition, the rule provides that the imputed cost for an asset or service purchased by a carrier from an affiliate is the
lower of fair market value and net book cost (or fully distributed cost, in the case of a service), unless the affiliate
sells at least 25% of the asset or service to third parties. Id. § 32.27(b)(2), (c)(2), (d). This part of the rule would be
relevant, for example, to determining an appropriate licensing fee for intellectual property licensed to an IP CTS
provider by its affiliate.

23 Id. § 64.604(c)(3). The TRS Fund administrator’s instructions currently define “outreach” as “an effort by
individuals in an organization or group to connect its ideas or practices to the efforts of other organizations, groups,
specific audiences or the general public,” and note that, “[u]nlike marketing, outreach does not inherently revolve
around a product or strategies to increase market share.” 2017 TRS Rate Filing, Appx. B, Interstate TRS Fund
Annual Provider Information (Provider Data Collection Form & Instructions), at 10.

24 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Further Notice of Proposed Rulemaking, 21 FCC Rcd 8379, 8394, para. 35 (2006) (2006 TRS FNPRM).

245 2013 VRS Reform Order, 28 FCC Rcd at 8637, para. 34.
246 Iq. at 8632, para. 27.

247 Id. at 8635, para. 31.

248 [

29 Id. at 8634-39, 8696, paras. 31-39, 192. Regarding IP Relay, CGB has waived the rule to permit limited
compensation for outreach costs incurred by the current IP Relay provider, for the specific purpose of conducting
outreach to deaf-blind users. 2017 TRS Rate Order, 32 FCC Rcd at 5145-46, paras. 9-13.
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expansion, we seek comment on whether TRS-Fund supported outreach to potential new IP CTS users is
currently needed to further the goals of section 225. Moreover, unlike VRS and IP Relay, IP CTS calls
tend to not immediately be identifiable as relay calls to the non-caption-using party. In light of this, is
outreach to the public needed to encourage hearing individuals to place or accept IP CTS calls to the same
extent as is considered necessary for other forms of TRS? Finally, if we conclude that some outreach
should be supported by the Fund, should we limit allowable outreach expenses to a specified percentage
or amount, and, if so, what percentage or amount should that be?

80. Marketing Expenses. Marketing has been defined as branded advertising and other
promotional activity aimed at encouraging the use of a particular provider’s service.>* Marketing
expenses are currently allowable for all three IP-based services, notwithstanding some previous concerns
that the Commission has raised regarding their recoverability.>>! According to Table 2, marketing
expenses for I[P CTS currently average more than $.08 per minute. We invite the providers to describe the
specific types of activities for which they report expenses in that category. Given the history of
inappropriate IP CTS marketing?*? and the susceptibility of this service to being used regardless of need,
253 we are concerned about having the TRS Fund support marketing activities that have the potential to
promote widespread use of the service by individuals who may not need it to obtain functionally
equivalent telephone service. Therefore, we seek comment on whether compensation for marketing
expenses should be disallowed or, in the alternative, limited. For example, should we cap such expenses
at a specific level, and if so, what would be the maximum percentage of expenses or amount (e.g., per
minute) that should be recoverable?

81. Definitions. Finally, in the event that we decide to treat marketing and outreach
differently in terms of allowability, we seek comment on whether and how to provide more precise
definitions of these two expense categories.>>* In general, should the TRS Fund administrator’s current
definitions of “outreach” and “marketing” be modified, and if so, in what respects?2>

82. Operating Margin. We seek comment on whether the operating-margin approach and
zone of reasonableness established in the 2017 VRS Compensation Order (and also used above in
establishing interim IP CTS compensation rates) is appropriate for the purpose of setting an IP CTS rate
for 2020-21.25¢ Are there any material differences between VRS and IP CTS that would justify a different

250 See 2006 TRS FNPRM, 21 FCC Red at 8394-95, para. 36. The TRS Fund administrator’s instructions state that
marketing “is the wide range of activities involved in making sure that you're continuing to meet the needs of your
customers and getting value in return,” including (1) “inbound marketing,” such as “market research to find out, for
example, what groups of potential customers exist, what their needs are, which of those needs you can meet, how
you should meet them, etc.,” as well as “analyzing the competition, positioning your new product or service (finding
your market niche), and pricing your products and services,” and (2) “[oJutbound marketing,” which “includes
promoting a product through continued advertising, promotions, public relations and sales.” 2017 TRS Rate Filing,
Appx. B, Interstate TRS Fund Annual Provider Information (Provider Data Collection Form & Instructions), at
10.E. The instructions also define advertising as “a form of communication intended to persuade an audience
(viewers, readers or listeners) to purchase or take some action upon products, ideas, or services,” and state that
advertising “includes the name of a product or service and how that product or service could benefit the consumer,
to persuade a target market to purchase or to consume that particular brand.” 7d.

231 2006 TRS FNPRM, 21 FCC Rcd at 8393-95, paras. 33-37.

22 See, e.g., 2013 IP CTS Interim Order, 28 FCC Red at 726-30, paras. 42-48; 2013 IP CTS Reform Order, 28 FCC
Red at 13442-43, para. 48.

233 See supra paras. 9-11.

234 See 2006 TRS FNPRM, 21 FCC Rcd at 8394, para. 36 (seeking comment on appropriate definitions of outreach
and marketing).

255 See supra notes 243 and 250.
256 See 2017 VRS Compensation Order, 32 FCC Red at 5903-05, paras. 23-26; supra para. 23.
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zone than the 7.6%-12.35% range established in the 2017 VRS Compensation Order? Have there been
changes in capital markets that would support moving the end-points of the range up or down? We also
seek comment on where to set a specific allowed operating margin within the zone of reasonableness.?’

83. Historical vs. Projected Costs. In the past, the Commission has raised concerns about the
extent to which projected costs provide a reliable basis for setting TRS compensation rates. In the VRS
context, the Commission has often resolved this issue by using a weighted average of providers’ historical
and projected per-minute costs to set compensation rates.?’® The Commission recently found this blended
approach to be a reasonably accurate predictor of actual VRS costs, and we have followed this approach
in setting interim IP CTS rates.>® We seek comment on whether we should continue to use a weighted
average of historical and projected costs in setting compensation rates for [P CTS. Should we take into
account the extent to which projections line up with the historical cost trend, and whether there is an
adequate explanation when projections deviate significantly from the historical trend?

84. Further Adjustment of Interim Rates. In the Report and Order, we set interim
compensation rates for 2018-19 and 2019-20 based on previously approved categories of allowable TRS
costs and on the information currently available regarding actual costs in the [P CTS context, with the
goal of striking a reasonable balance between the need to bring rates in line with costs and reduce the
TRS Fund contribution burden, on the one hand, and avoiding rate shock and potential service disruption,
on the other.?® This underlying calculus, however, may change, if we determine, based on the record
compiled in this rulemaking, that some costs have been incorrectly reported or are otherwise not
“reasonable” for TRS Fund recovery. We seek comment on whether, in that event, the interim rates set in
the Report and Order should be adjusted to take account of such determinations.

2. Moving to a Cost-Based Rate

85. Given our overall goal to ensure that IP CTS rates align with costs, we now seek
comment on further measures for reaching this goal.

86. In the Report and Order, we reduce the compensation rate by 10 percent annually, to
interim levels of $1.75 for 2018-19 and $1.58 for 2019-20, in order to begin a “glide path” toward a cost-
based level, while recognizing that these interim rates will continue to allow providers, on average, an
operating margin well above the 12.35 percent upper bound of the zone of reasonableness. We use as a
reference point the TRS Fund administrator’s current estimate of historical and projected IP CTS
expenses for calendar years 2017 and 2018, which average $1.28 per minute. If average allowable
expenses were to remain at the $1.28 level for the next two years, a cost-based rate could be reached in
the 2020-21 Fund Year by a further rate reduction of roughly the same magnitude as the 10 percent
reductions reflected in the interim rates. For example, assuming average expenses of $1.28, if we were to
allow a 12.35 percent operating margin, at the high end of the zone of reasonableness, the compensation

237 In the 2017 VRS Compensation Order, the Commission concluded that “[a]lthough we believe it would strike a
reasonable balance, if a more specific ruling were necessary, to select an allowed operating margin of 10%, which is
approximately midway between [7.6% and 12.35%], it is unnecessary at this time to select a specific number within
this zone because the tiered rates we set today will allow all VRS providers to recover their compensable expenses
(i.e., the average of historical 2016 expenses and projected 2017 expenses) plus a reasonable operating margin.” Id.
at 5905, para. 26. In the Report and Order, we likewise do not find it necessary to pick a specific number within the
zone for purposes of setting interim rates. See supra para. 23. As compensation rate is reduced closer to average
provider costs, however, it will become necessary to settle on an allowed operating margin.

258 See 2013 VRS Reform Order, 28 FCC Rcd at 8696, 8703, paras. 191, 211 (setting VRS rates using a combination
of projected costs and actual, historical costs); 2017 VRS Compensation Order, 32 FCC Red at 5928-29, para. 69
(same). In particular, the Commission used an average of projected costs for the calendar year in which a rate is
established and historical costs for the preceding calendar year. 2017 VRS Compensation Order, 32 FCC Rcd at
5928-29, para. 69.

259 See, e.g., 2017 VRS Compensation Order, 32 FCC Red at 5928-29, para. 69; supra para. 23.
260 See supra para. 24.
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rate for 2020-21 would be approximately $1.44, a 9.0 percent reduction from the 2019-20 rate. If we
were to allow a 7 percent operating margin, at the low end of the zone of reasonableness, the rate would
be approximately $1.37, 13.3 percent less than the 2019-20 rate. According to the historical cost trend,
however, IP CTS costs have been consistently declining over time.2¢! Further, we may decide that some
previously reported costs should not be recoverable from the TRS Fund. For example, if we were to
disallow all marketing and outreach expenses, allowable per-minute expenses would decline by
approximately $0.14, to $1.14, resulting in a cost-based rate level between $1.22 and $1.28, depending on
the allowed operating margin—a range that is 19 to 23 percent lower than the 2019-20 rate. If we were to
disallow some or all license fees, a much larger reduction could result.

87. Need for an Extended Glide Path. To limit the short-term potential for undesirable loss
of competitive alternatives and disruption of service to consumers, should we extend the interim-rate
“glide path,” and if so, what should the extended glide path look like? In setting the interim rates in the
Report and Order, we have found that a 10 percent reduction provided a reasonable “glide path” toward a
cost-based rate. If IP CTS providers’ reasonable costs, as determined based on the record compiled
following this Further Notice, are not substantially lower than the cost estimate we have used for the
purpose of setting interim rates, it would appear that no extension of the glide path would be needed. We
seek comment on this view. On the other hand, if reasonable provider costs prove to be substantially
lower than the current estimate, what transition to a cost-based rate level would be appropriate to ensure a
reasonable level of certainty and predictability for IP CTS providers while also ensuring the most efficient
use of the TRS Fund? Would the fact that costs have been substantially lower than previously thought
mitigate in favor of a longer or shorter glide path?

88. Tiered Rates. Some parties have previously expressed concern that, even if costs do not
change, setting a compensation rate based on average cost may force some above-average cost providers
out of the IP CTS market.?> In order to encourage smaller competitors to remain in the market, while
still narrowing the gap between total compensation and total IP CTS costs, would it be appropriate to
adopt a tiered rate structure for [P CTS? In the past, the Commission has found that the use of a single
rate based on weighted average costs is appropriate for TRS, despite the resulting pressure on less
efficient providers. In various contexts, the Commission has found that this approach “creates strong
incentives for TRS providers to offer high quality innovative services at reasonable cost.”?®* Although
the Commission has deviated from this principle in setting VRS rates, there are—in addition to
economies of scale, which may exist for many forms of TRS—a number of underlying reasons specific to
VRS that have justified maintaining a tiered rate structure, including long-term dominance of the VRS
market by a single provider,?** major and growing disparities in providers’ per-minute costs, and a history

261 See supra Tables 1 and 2. Although costs are projected to increase in 2018, past experience indicates that
provider cost projections are not always reliable, and may be less reliable when prepared in anticipation of a major
rate proceeding. Compare, e.g., 2017 TRS Rate Report, Exh.1-3.2 (showing projected 2017 IP CTS costs of
$1.3071) with 2018 TRS Rate Report, Rev. Exh. 1-3 (showing actual 2017 IP CTS costs of $1.2435); see also 2010
TRS Rate Order, 25 FCC Rcd at 8694, para. 9 (finding “a comparative analysis by [the TRS Fund administrator of
VRS] providers’ projected and actual cost and demand over the past several years reveals that there is a substantial
disparity between providers’ reported projected costs and demand, and what turns out to be their actual costs and
demand”).

262 See, e.g., Hamilton Brattle Group Paper Ex Parte at 31-32; ClearCaptions Sept. 5, 2017 Ex Parte at 3;
ClearCaptions Sept. 29, 2017 Ex Parte, Attach. 1 at 5.

263 1993 TRS FNPRM, 8 FCC Rcd at 1806, para. 24; see also 2001 TRS Order, 16 FCC Red at 22951-52, paras. 8-9
& 1n.26; 2013 VRS Reform Order, 28 FCC Rcd at 8703, para. 211.

264 See 2007 TRS Rate Methodology Order, 22 FCC Red at 20162-63, para. 52 (applying tiers to VRS rates); 2017

VRS Compensation Order, 32 FCC Rcd at 5906-07, para. 30 (noting that in 2013, for example, “Sorenson

provide[d] about 80% of the VRS minutes logged every month™) (quoting Sorenson 2014, 765 F.3d at 42); see also

2007 TRS Rate Methodology Order, 22 FCC Red at 20160, para. 46 (declining to adopt tiered rates for IP Relay,
44



Federal Communications Commission FCC 18-79

of chronic interoperability problems and related structural issues, all of which have been found to hinder
smaller VRS providers’ ability to compete effectively with the largest provider.?%

89. We seek comment on the extent to which unique factors are present in the IP CTS market
that would make a tiered rate structure more appropriate than averaged compensation rates.?’® For
example, are there barriers to a smaller provider’s ability to expand its share of the I[P CTS market,
despite the unusually fast growth in [P CTS demand? How would tiered rates affect provider incentives
to operate more efficiently, improve service quality, or invest in new technology, such as ASR? Are there
scale economies in IP CTS that would help identify where to set tier boundaries? In the event that the
Commission does adopt tiered rates, how should the tiers be structured to reflect any such scale
economies in IP CTS and avoid limiting a provider’s incentive to increase their minutes above the next
tier boundary? How should a tier structure be updated as the market evolves? How are the economies of
scale different for [P CTS using ASR? Finally, how should a tiered structure take account of
subcontracted operations?2¢7

90. Emergent Provider Rate. For VRS, the Commission adopted a special “emergent
provider” rate, applicable on a temporary basis for newly certified providers and certain other very small
providers, in order to encourage new entry and provide appropriate growth incentives.?*8 Factors
contributing to that decision included a desire to maintain VRS competition in an unbalanced market, the
incompleteness of VRS reforms intended to support full interoperability, the extremely wide per-minute
cost differentials among VRS providers, and the potential role of smaller providers in offering service
features designed for niche VRS market segments.?%® Are these or other factors present in the IP CTS
context to justify the adoption of an emergent rate to encourage or assist competitive entry??’° If so, how
should such a rate be designed and implemented?

91. Rate Period. We also seek comment on the appropriate duration of the next rate period.
Should the duration be governed solely by the time it will take to reach a cost-based compensation rate—
i.e., strictly based on the length of the “glide path” that we deem appropriate for transitioning to a cost-
based level? Or should other factors be given weight, and if so, what rate period duration would
appropriately balance the needs for administrative efficiency, rate certainty, and cost-reduction incentives
with the need for a timely review of how IP CTS costs may change in the future, e.g., with the use of
ASR?

92. Price Cap Adjustments. We seek comment on whether price-cap factors should be used,
and on the appropriate indices to use to reflect inflation and productivity, once a cost-based level has been
reached. To what extent should we follow the price cap approach we have used for IP Relay,?’! or
approaches proposed to the Commission for IP CTS?272

(Continued from previous page)
because, among other reasons, “there is not the same size disparity among IP Relay providers as there is with the
VRS providers™).

265 2017 VRS Compensation Order, 32 FCC Red at 5905-06, paras. 28-29.

266 See Letter from John T. Nakahata, Counsel to CaptionCall, LLC, and Sorenson Communications, LLC, to
Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 13-24, at 1 (filed Sept. 19, 2017) (Sorenson Sept.
19, 2017 Ex Parte); ClearCaptions Sept. 5, 2017 Ex Parte at 3; ClearCaptions Sept. 29, 2017 Ex Parte (contending
that a smaller IP CTS provider may not be able to reduce its costs sufficiently to remain competitive as the
compensation rate is adjusted to an average cost-based level).

267 See Sorenson Sept. 19, 2017 Ex Parte at 2.
268 2017 VRS Compensation Order, 32 FCC Red at 5916-17, para. 49.
269 Id.
210 See also infra para. 97 (asking whether to adopt an emergent rate specific to the provision of IP CTS with ASR).
271 2007 TRS Rate Methodology Order, 22 FCC Red at 20159-60, paras. 43-45.
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93. Exogenous Costs. We seek comment on whether to allow adjustment of the
compensation rate during the rate period based on exogenous costs, e.g., subject to the conditions adopted
in the 2017 VRS Compensation Order.”’® Specifically, should IP CTS providers be permitted to seek
compensation for well-documented exogenous costs that (1) belong to a category of costs that the
Commission has deemed allowable, (2) result from new TRS requirements or other causes beyond the
provider’s control, (3) are new costs that were not factored into the applicable compensation rates, and
(4) if unrecovered, would cause a provider’s current allowable-expenses-plus-operating margin to exceed
its TP CTS revenues??’* Would such allowance for exogenous cost adjustments sufficiently address
provider concerns regarding compensation for unforeseeable cost increases (e.g., if the adoption of

performance metrics affects providers’ cost of service and generates a need for additional compensation)?
275

3. Alternative Approaches

94. Alternatives to Averaging Costs. While the Commission generally has viewed an
average-cost approach to rate-setting as beneficial because it encourages higher-cost providers to become
more efficient,?’® we seek comment on whether a different approach could better ensure that functionally
equivalent IP CTS is provided “in the most efficient manner.”?”” For example, should we encourage
greater efficiency by setting the compensation rate equal to the costs of the lowest-cost provider—or, to
ensure that users have a choice of at least two providers, should we set the rate equal to the costs of the
second-lowest-cost provider? In this regard, we note that in the VRS context the Commission has
concluded that the presence of multiple competitors can be highly beneficial in ensuring the provision of
functionally equivalent service.?”® To the extent that competition is beneficial to ensuring functional
equivalence for IP CTS, what is the optimal number of competitors to ensure that this is achieved “in the
most efficient manner”?

95. Alternatives to Setting Cost-Based Rates. Finally, we seek comment on other approaches
to I[P CTS compensation that can successfully align the rates for this service with actual provider costs
and enable the Commission to provide IP CTS in the most efficient manner. To the extent that
commenters wish to suggest alternative market-based approaches that could simplify or otherwise
improve the I[P CTS compensation rate-setting process, we invite the submission of specific proposals,
along with an explanation of how each proposal would successfully align the IP CTS compensation rate
with actual provider costs and otherwise advance the objectives of section 225. For example, Sorenson
has suggested consideration of holding a reverse auction to set a multi-year compensation rate for IP
CTS.?” How should a reverse auction operate in this context? For example, how many providers should
be selected in an auction to serve the IP CTS market, and why? If multiple providers are to be selected,

(Continued from previous page)
272 See supra note 96.

213 See 2017 VRS Compensation Order, 32 FCC Red at 5925, para. 66.
214 Id.; see also 2007 TRS Rate Methodology Order, 22 FCC Rcd at 20160, para. 44.

275 See infira Part VI (seeking comment on establishing objective, quantifiable, and measurable performance goals
and service quality metrics).

276 See, e.g., 1993 TRS FNPRM, 8 FCC Rcd at 1806, para. 24; 2001 TRS Order, 16 FCC Rcd at 22952, para. 9 &
n.26.

27747 U.S.C. § 225(b)(1).

278 2017 VRS Compensation Order, 32 FCC Red at 5907, para. 31; see also Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Report and Order and Order on
Reconsideration, 20 FCC Red 20577, 20588, 20590-92, paras. 21, 26, 29 (2005) (2005 TRS Order).

279 Sorenson 2017 TRS Rate Filing Comments at 6 (suggesting that the Commission “seek comment on possible
market-based solutions, such as holding a reverse auction to initialize a price cap for IP CTS rates”).
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how should bidders’ market shares be determined??%® What would be the costs and benefits of using a
reverse auction to set rates, compared to cost-of-service ratemaking?

4. Setting Compensation for ASR

96. We seek comment on setting a compensation rate for such IP CTS calls using ASR.
First, we seek comment on whether to set separate rates for ASR-only I[P CTS and CA-assisted [P CTS,
or a single rate applicable to both. Would applying a single compensation rate to both forms of IP CTS
appropriately encourage migration to a more efficient technology, or would it create an undesirable
incentive for providers to overuse ASR where it is not the best choice for a particular call? How can we
ensure that a single rate does not end up significantly over- or under-compensating providers?

97. If separate rates are applied, should compensation for ASR-only IP CTS calls be based on
per minute intervals, as is done now for IP CTS and for CA-assisted TRS generally, or would it be more
consistent with cost causation principles to compensate providers on a one-time or monthly per-user
basis—or a combination of the two? If we maintain separate rates, when should an ASR-only IP CTS
rate become effective? Should we use the same rate methodology and rate period for ASR-only IP CTS
and CA-assisted IP CTS? Should we establish cost-based rates that use an operating margin??%! Would
tiered or emergent-provider rates be appropriate for ASR-only IP CTS?282 Should we apply price cap
adjustments??%> Would any of the alternative approaches discussed in this Further Notice be an
appropriate rate methodology for ASR??* What additional information, beyond that already required in
annual provider cost reports, would be useful in determining an appropriate ASR-only IP CTS rate? How
should we compensate IP CTS calls that use both ASR and human intervention? For example, should we
limit application of the CA-assisted I[P CTS rate to the portion of the call when a CA is actively involved
in generating captions? We also seek comment on how to amend the data requirements for call detail
records submitted with requests for compensation, to ensure that the TRS Fund administrator has all of
the information necessary to apply the appropriate rate for calls involving ASR.

98. If separate rates are applied, which categories of provider costs are relevant to setting a
rate for ASR? In its annual rate report for 2018, Rolka Loube recommends that the Commission establish
a separate ASR compensation rate for IP CTS of $0.49 per minute.?®> Rolka Loube arrives at this rate by
first disaggregating fixed IP CTS costs, projected for 2018-19 to average $0.3659 per minute, from
variable costs, which, for the same period, are projected to average $0.9564 per minute. Rolka Loube
then multiplies $1.75 (Rolka Loube’s recommended interim rate for CA-assisted IP CTS) by the ratio of
fixed IP CTS costs to total IP CTS costs, and rounds up the result to $0.49.28¢ We seek comment on this
rate recommendation and methodology, and invite commenters to suggest alternative rate-setting methods
and compensation rates for ASR-based IP CTS.

99. How should overhead and other common costs be allocated between CA-assisted and IP
CTS provided using ASR? To what extent would it be appropriate to set the ASR-only IP CTS
compensation rate higher than a cost-based level, to create incentives for providers to integrate ASR into
their IP CTS platforms where functional equivalence can be achieved? For example, should we allow a
higher operating margin in relation to underlying costs for ASR than for human-assisted IP CTS, and

280 See generally 2017 VRS Compensation Order, 32 FCC Red at 5914-15, para. 46 (detailing concerns about
applying a reverse auction approach in the VRS context).

281 See supra paras. 72-87 (discussing costs, rate elements, and a cost-based approach).
282 See supra paras. 88-90 (discussing a tiered rate structure and an emergent provider rate).
283 See supra para. 92 (discussing price cap adjustments).
284 See supra paras. 94-95 (discussing alternative approaches to averaging costs and setting cost-based rates).
2852018 TRS Rate Report at 23-25.
286 Id. at 24 & n.40.
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what would be an appropriate amount for such additional margin? Conversely, to prevent use of ASR
where it might compromise service quality, should we limit the allowance of a higher margin? Or should
such an extra margin be diminished over time, based on an expectation of a reduced future need for
special incentives to adopt this technology? If we provide a higher margin for ASR as an incentive,
should we also make a corresponding downward adjustment in the operating margin for CA-assisted [P
CTS, to avoid overcompensation for average costs?

100.  Finally, to what extent would it serve the purposes of section 225 of the Act to modify the
definition of allowable research and development expenses in order to ensure that ASR development costs
are subject to compensation even if such research is not strictly necessary to ensure that a provider
complies with the Commission’s minimum TRS standards??¥’ Alternatively, to the extent that ASR
development costs and other ASR start-up costs are not captured in the applicable compensation rate,
should we treat such costs as exogenous costs, which may be reimbursed in the same manner and under
the same criteria as other exogenous costs? What other factors should we consider in determining
compensation for ASR-only IP CTS?

B. Restructuring the Funding of IP CTS

101.  Background. To ensure effective cost recovery for TRS, Congress directed the
Commission to prescribe TRS regulations governing the jurisdictional separation of the associated
costs,”®® which shall “generally provide that costs caused by interstate telecommunications relay services
shall be recovered from all subscribers for every interstate service and costs caused by intrastate
telecommunications relay services shall be recovered from the intrastate jurisdiction.”?® However, when
the Commission approved IP CTS in 2007 as a type of TRS eligible for compensation from the TRS
Fund, the Commission determined that, on an interim basis, all IP CTS minutes, both interstate and
intrastate, would be supported by contributions from carriers’ interstate revenues to the TRS Fund,
consistent with the treatment of VRS and IP relay calls, and provision of the service would be directly
supervised by the Commission.?”® The Commission believed that direct FCC oversight of the provision
and funding of IP CTS would encourage nationwide competition that could “enhance consumer choice,
service quality, and available features,” but noted its intent to revisit the cost recovery methodology,
including jurisdictional separation of costs, in the future.?!

287 See 2004 TRS Order, 19 FCC Rced at 12547-48, paras. 189-90; 2013 VRS Reform Order, 28 FCC Rcd at 8629,
para. 21.

28847 U.S.C. § 225(d)(3)(A).

289 Id. § 225(d)(3)(B); 47 CFR § 64.604(c)(5)(iii)(A). In addition, both international and VolIP service providers are
required to contribute to the Fund. See Telecommunications Relay Services and Speech-to-Speech Services for
Individuals with Hearing and Speech Disabilities, Declaratory Ruling, 21 FCC Rcd 5247, 5250, para. 8 (CGB 2006)
(international revenue contributions), recon., 21 FCC Red 5962, 5963, para. 2 (CGB 2006); 47 U.S.C. § 616
(requiring contributions from VolIP service providers). For ease of reference, in this document, we use the terms
“interstate” to mean “interstate and international” for matters pertaining to contributions and to cost recovery from
the TRS Fund, and “voice service providers” to refer to all entities currently required to support the TRS Fund.

2% 2007 IP CTS Declaratory Ruling, 22 FCC Rcd at 390-91, paras. 25-28. This approach was consistent with the
Commission’s treatment of other types of Internet-based TRS, namely VRS and IP Relay. See Telecommunications
Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Report and
Order and Further Notice of Proposed Rulemaking, 15 FCC Red 5140, 5153, para. 24 (2000) (2000 Improved TRS
Order) (authorizing such “special funding” for VRS on an interim basis “to speed its development”); Provision of
Improved Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and
Speech Disabilities; Petition for Clarification of WorldCom, Inc., Declaratory Ruling and Second Further Notice of
Proposed Rulemaking, 17 FCC Red 7779, 7786, para. 20 (2002) (2002 IP Relay Declaratory Ruling) (authorizing
same to encourage the development of IP Relay service).

21 2007 IP CTS Declaratory Ruling, 22 FCC Red at 390, para. 25.
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1. Expanding the TRS Fund Base

102.  As explained above, the IP CTS landscape has changed significantly since this service
first received Commission approval for compensation. In light of these changes, and to conform the
funding of IP CTS to the requirements of section 225, we propose to expand the contribution base for IP
CTS to include a percentage of annual intrastate revenues from telecommunications carriers and VoIP
service providers. This proposal is a modification of the funding proposal put forth by IDT Telecom in a
2015 Petition for Rulemaking, which requested the Commission to expand the TRS Fund’s contribution
base for all TRS to include intrastate revenues.?*?> Because this Further Notice is focused on IP CTS, our
proposal here addresses only the expansion of the TRS Fund contribution base to support IP CTS. A
majority of parties, including the Consumer Groups and several TRS providers, support IDT’s proposed
expansion.?%?

103.  We propose to expand the TRS Fund contribution base in this manner for several reasons.
First, the goal of nationwide availability has been fully achieved, IP CTS is offered by five competing
providers (as compared to only two providers under a single vendor in 2007)?°* and the service is used
extensively nationwide. In light of these changes, we no longer discern a compelling reason to support IP
CTS solely from contributions by subscribers to interstate services. The burgeoning growth of this
service offers evidence that the special arrangement of treating all [P CTS costs as interstate costs is no
longer necessary as an “interim” measure to spur the development of this service.

104.  Second, we note that intrastate end-user revenues for the services that support the TRS
Fund currently comprise approximately 60% of total end-user revenues,?> and that intrastate minutes of
use of CTS (the most analogous form of TRS) represent approximately 76% of total CTS minutes.?®® Yet,
at present, no revenues from intrastate services are used to help support IP CTS.?7 Given these
disparities between interstate and intrastate support of TRS, we believe that expanding the TRS Fund
contribution base for support of IP CTS to include intrastate revenues would reduce the inequitable TRS

292 IDT Petition at 1, 14; see also Request for Comment on Petition for Rulemaking Filed by IDT Telecom, Inc.,
Regarding Interstate Telecommunications Relay Service Fund Contribution, Public Notice, 30 FCC Red 14382
(CGB 2015).

293 See, e.g., Consumer Groups Comments, CG Docket 03-123, at 2 (filed Feb. 4, 2016) (Consumer Groups IDT
Petition Comments); Sorenson Comments, CG Docket No. 03-123, at 1 (filed Feb. 4, 2016) (Sorenson IDT Petition
Comments); Letter from Claude L. Stout, Executive Director, Telecommunications for the Deaf and Hard of
Hearing, Inc., to Marlene H. Dortch, Secretary, FCC, CG Docket No. 03-123, at 1 (filed Dec. 20, 2017) (Consumer
Groups continue to support IDT’s Petition for Rulemaking).

294 See generally 2007 IP CTS Declaratory Ruling, 22 FCC Rcd at 389, para. 24.

295 See Federal-State Joint Board on Universal Service, Universal Service Monitoring Report — 2016, CC Docket
No. 96-45 et al., at 10, Table 1.2 (filed Jan. 13, 2017), https://ecfsapi.fcc.gov/file/01130906803491/DOC-
343025A1.pdf (2016 USF Monitoring Report).

2% See Rolka Loube, 2017-2018 TRS Filing Presentation at 4-5 (2017),
http://docs.wixstatic.com/ugd/455e4d_ea792561£d72442090ec35¢37¢591e01.pptx?dn=advisory%20council%20draf
t%20presentation.pptx (Rolka Loube 2017-18 TRS Filing Presentation) (showing intrastate CTS minutes used to
calculate the MARS rate, and interstate CTS minutes for a comparable period).

297 In fact, IP CTS expenditures, funded entirely by interstate revenues, are larger than the combined total of state-
funded expenditures on all forms of intrastate TRS. IP CTS expenditures were projected to be about $400 million in
2016-17 and, at the current compensation rate, are projected to reach approximately $748 million in 2017-18. See
2016 TRS Rate Filing, Exh. 1-4 (showing projected 2016-17 expenditures for IP CTS); 2017 TRS Rate Filing
Supplement (Revised), Exh. 1-3.3 (showing projected program year expenditures for 2017-18 to be $748 million).
By comparison, the total intrastate payments for 2016 for CTS were approximately $34.5 million. See 2017 TRS
Rate Filing, Exh. 1-2 (CTS Data).
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support burden borne by those voice service providers whose traffic is primarily interstate.?’® By the
same token, such expansion would ensure that a reasonable share of support for IP CTS is obtained from
those voice service providers with mostly intrastate traffic. We seek comment on these beliefs, and on
any other benefits or costs that would result from expanding the contribution base for IP CTS to include
intrastate voice service revenues.

105.  Implementation. As the initial step in implementing this proposal-—which assumes that,
at least for the near term, the total IP CTS revenue requirement (RR) continues to be paid out of the TRS
Fund?**—the TRS Fund administrator would aggregate the total end-user revenue data reported by TRS
Fund contributors on Forms 499-A and 499-Q.3%° With approximately 40% of total TRS Fund
contributors’ end-user revenues classified as interstate and approximately 60% classified as intrastate, the
TRS Fund revenue base available to support IP CTS would increase by approximately 150% (60% /
40%).3°! Next, the TRS Fund administrator would calculate an IP CTS revenue requirement sufficient to
compensate IP CTS providers for their reasonable costs of providing IP CTS.392 A separate contribution
factor or factors would then be developed for the purpose of determining the contributions needed from
each TRS Fund contributor for support of IP CTS. This might be done in a number of ways.

106.  Under one possible approach, the TRS Fund administrator could compute a single
contribution factor for IP CTS, which would be applied in the same manner to all end-user revenues, both
interstate and intrastate, in effect treating the IP CTS revenue requirement as a single pool to which all
TRS Fund contributors would pay the same percentage of their total end-user revenues. For example, if
we assume for purposes of illustration that the IP CTS revenue requirement totals $700 million and that
TRS contributors’ interstate and intrastate end-user revenues total $160 billion, the “unseparated” IP CTS
contribution factor would be 0.4375% ($700 million / $160 billion). We seek comment on whether this
approach is reasonable, equitable to all providers, and consistent with the requirements of section 225.

107.  Under an alternative plan, the IP CTS revenue requirement would be divided into
interstate and intrastate portions, based on an estimate of the proportion of IP CTS costs and minutes that
are interstate and intrastate, respectively. Separate contribution factors would then be determined for (1)
interstate IP CTS, by dividing the interstate IP CTS revenue requirement by total interstate end-user
revenues of all TRS contributors, and (2) intrastate IP CTS, by dividing the intrastate [P CTS revenue
requirement by total intrastate end-user revenues of all TRS contributors (minus intrastate revenues
attributable to states that do not self-administer IP CTS).3%* Under this alternative approach, the
contribution factors for interstate and intrastate IP CTS, respectively, would not be the same because the
IP CTS revenue requirement would be allocated between the separate jurisdictions based on the
percentage of /P CTS minutes and provider costs attributed to each jurisdiction, while the contribution

298 See IDT Petition at 6-7 (estimating at the time the petition was filed—that, of $1,124,797,718 contributed to the
TRS Fund by interstate and international service providers and budgeted for payments to TRS service providers in
Fund year 2015-16, approximately $868,650,504 would be paid for costs associated with intrastate IP-based
services).

299 To the extent that states begin to self-administer IP CTS, however, the intrastate end user revenues reported by
telecommunications carriers and VoIP service providers would need to be attributed on a state-by-state basis in
order to ensure that a contribution is not collected from intrastate end user revenues that are attributable to states that
have chosen to include IP CTS in their TRS programs. See infra para. 114.

300 Currently, FCC Forms 499-A and 499-Q are used to report each TRS Fund contributor’s total end user revenues
as well as its interstate end user revenues. In 2015, approximately 40% of total end user revenues reported on Form
499-A were interstate. See 2016 USF Monitoring Report at 10, Table 1.2.

301 See id.

302 The compensation methodology used to determine the IP CTS compensation rate and the total IP CTS revenue
requirement would be unaffected by this proposal, however.

303 Intrastate end-user revenues of all TRS contributors can be derived by subtracting all TRS contributors’ total
interstate end user revenues from their total end user revenues. See 2016 USF Monitoring Report at 10, Table 1.2.
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base would be allocated based on the percentage of end-user revenues allocated to each jurisdiction. For
example, under the above illustrative assumptions regarding the total IP CTS revenue requirement and
voice service providers’ total end-user revenues, and based on the further assumption that the
interstate/intrastate split of IP CTS costs and minutes is 25% / 75%, while the interstate/intrastate split of
voice service providers’ end-user revenues is 40% / 60%, then the interstate [P CTS contribution factor
would be approximately 0.27% ([25% of $700 million] / [40% of $160 billion]), and the intrastate [P CTS
contribution factor would be approximately 0.55% ([75% of $700 million] / [60% of $160 billion]).

108.  Implementation of this second alternative approach would be more complicated, and
might involve some additional delay, because it would require the TRS Fund administrator (or the
Commission) to estimate the proportions of [P CTS minutes and provider costs that are interstate and
intrastate. We seek comment on whether such a calculation is necessary to ensure that the burden of TRS
Fund contributions is distributed equitably among voice service providers and consistently with section
225.304 If so, how should such separation of IP CTS costs and minutes be determined? Are the current
separations rules adequate to separate intrastate and interstate IP CTS costs, or would it be necessary to
refer this issue to the Federal-State Joint Board on Separations?3*> We note that in 2003, the Commission
expected that TRS providers would be able to make jurisdictional determinations regarding the separation
of CTS minutes handled through state programs.3° Further, in submissions to the TRS Fund
administrator accompanying requests for compensation, some [P CTS providers currently report both the
originating and terminating telephone numbers for almost all their calls,*’” suggesting that such
jurisdictional allocation of IP CTS minutes is feasible. To the extent that some IP CTS calls cannot

304 See 47 U.S.C. § 225(d)(3). We note that IP CTS providers’ compensation would not be affected by which of the
two alternatives discussed above is selected, unless we were to set different compensation rates for interstate and
intrastate I[P CTS minutes. We see no need to do so. See 2007 TRS Compensation Methodology Order, 22 FCC
Red at 20149-58, paras. 16-37 (equalizing interstate and intrastate compensation rates for TTY-based TRS, STS, and
CTS).

305 See Nebraska Comments, CG Docket Nos. 13-24 and 03-123, at 2 (filed Nov. 1, 2013) (Nebraska 2013 FNPRM
Comments); NARUC Comments, CG Docket Nos. 13-24 and 03-123, at 6 (filed Nov. 4, 2013) (NARUC 2013
FNPRM Comments) (both stating that such a referral is mandatory); Missouri Reply Comments, CG Docket Nos.
13-24 and 03-123, at 3 (filed Nov. 18. 2013) (Missouri 2013 FNPRM Reply Comments) (stating that states should
have an opportunity to provide additional input if an allocation method is used to determine the jurisdiction of IP
CTS calls). According to section 225, the Commission’s prescription of rules governing jurisdictional separation of
TRS costs must be consistent with section 410 of the Act. 47 U.S.C. § 225(d)(3)(A). Section 410, in addition to
authorizing the use of Joint Boards as the Commission deems appropriate, states that the Commission “shall refer
any [NPRM-initiated] proceeding regarding the jurisdictional separation of common carrier property and expenses
between interstate and intrastate operations” to a Joint Board. 47 U.S.C. § 410(c). However, in the initial 1993
decision establishing the TRS Fund, the Commission determined that the existing separations rules were adequate to
separate TRS provider costs and that, accordingly, it would not be necessary to convene such a board. 7993 TRS
Order, 8 FCC Rced at 5305, para. 30 & n.30. We also believe it is significant that the scheme established by section
225 for joint federal and state administration of TRS is separate—and significantly different from—the
Communications Act’s traditional division of jurisdictional responsibilities over wireline telecommunications
service. Compare 47 U.S.C. § 225(f) (providing for Commission review and certification of programs established
by states “for implementing intrastate telecommunications relay services” subject to regulations prescribed by the
Commission) with 47 U.S.C. § 152(b) (providing that “except as provided in sections 223 through 227 of this title . .
. nothing in this chapter shall be construed to apply or to give the Commission jurisdiction with respect to [] charges,
classifications, practices, services, facilities, or regulations for or in connection with intrastate communication
service by wire or radio of any carrier”).

306 See 2003 CTS Declaratory Ruling, 18 FCC Red at 16128-29, paras. 19-22 (declining to permit all captioned
telephone calls to be compensated from the Fund, noting that for such calls providers can determine if a particular
call is interstate or intrastate).

307 Qur rules generally require TRS providers to submit the originating and terminating telephone numbers for TRS
calls for which compensation is requested from the TRS Fund. 47 CFR § 64.604(c)(5)(iii)(D)(2)(v)-(vi). However,
some providers report only the registered user’s number for most of their IP CTS calls.
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currently be identified as either intra- or interstate, should the Commission permit a percentage
classification based on traffic studies? Alternatively, should the Commission establish a default proxy
allocation, and if so, what should the proxy allocation be?3%® We also seek comment on any other
implementation alternatives that the Commission should consider.

2. Statutory Authority to Require Intrastate Support of IP CTS

109.  Statutory authority. For several reasons, we believe that the Commission has ample
authority to collect contributions from telecommunications carriers’ and VolP service providers’
intrastate end-user revenues to support the provision of intrastate IP CTS calls, including in situations
where the state does not assume funding responsibility. First, section 225(d)(3) of the Act requires the
Commission to prescribe regulations that “generally” provide that TRS costs caused by interstate and
intrastate jurisdictions are each recoverable from the subscribers of their respective jurisdictions.?® The
Commission consistently has ruled that by use of the term “generally,” Congress intended for the
Commission to have broad authority to determine how TRS costs will be recovered.’!* It was this
authority on which the Commission relied to permit recovery of the costs of intrastate IP CTS, as well as
intrastate VRS and intrastate IP Relay calls, from the TRS Fund.3!' Further, section 225(b)(2) states that
“the Commission [has] the same authority, power, and functions with respect to common carriers engaged
in intrastate communication as the Commission has in administering and enforcing the provisions of this
subchapter with respect to any common carrier engaged in interstate communication.””3!? Finally, under
section 225, where a state does not establish a Commission-certified TRS program, the provision of
intrastate TRS must be directly supervised by the Commission.?'3 We ask commenters whether they

308 For example, an estimate of the split between intrastate and interstate calls could be based on the split between
intrastate and interstate calls for CTS, which is currently approximately 24% interstate and 76% intrastate. Rolka
Loube 2017-18 TRS Filing Presentation, at 4-5 (showing intrastate CTS minutes used to calculate the MARS rate,
and interstate CTS minutes for a comparable period).

30947 U.S.C. § 225(d)(3)(B).

310 See Provision of Improved Telecommunications Relay Services and Speech-to-Speech Services for Individuals
with Hearing and Speech Disabilities; Petition for Clarification of WorldCom, Inc., Declaratory Ruling and Second
Further Notice of Proposed Rulemaking, 17 FCC Rcd 7779, 7786, para. 21 (2002); Telecommunications Relay
Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Report and Order and
Further Notice of Proposed Rulemaking, 15 FCC Rcd 5140, 5154, para. 26 (2000).

3112007 IP CTS Declaratory Ruling, 22 FCC Red at 390, para. 25 & n.78.

31247 U.S.C. § 225(b)(2). In comments on the IDT Petition, the Voice on the Net Coalition (VON Coalition)—the
only party to oppose the Petition—argues that this provision merely “grants the Commission some enforcement
authority over intrastate common carriers that fail to comply with the Act and FCC regulations promulgated
thereunder,” and “does nothing to negate the statutory limits Congress imposed on the Commission’s authority to
collect intrastate revenue for contribution to the federal Fund.” VON Coalition Comments, CG Docket No. 03-123,
at 2-3 (filed Feb. 4, 2016) (VON Coalition IDT Petition Comments). This argument, however, disregards that
section 225(b)(2) expressly grants the Commission authority over intrastate common carriers for purposes of
“administering” as well as “enforcing” the provisions of section 225. 47 U.S.C. § 225(b)(2). It also disregards that
section 225(b)(1) requires the Commission to ensure the availability of both interstate and intrastate TRS. Id.

§ 225(b)(1). Additionally, while section 225(d)(3) provides clarity on intra- versus interstate funding for TRS, 47
U.S.C. § 225(d)(3), as we state above, the Commission consistently has ruled that by use of the term “generally,”
Congress intended for the Commission to have broad authority to determine how TRS costs will be recovered. It
was this authority on which the Commission relied to permit recovery of the costs of intrastate IP CTS, as well as
intrastate VRS and intrastate I[P Relay calls, from the TRS Fund. 2007 IP CTS Declaratory Ruling, 22 FCC Rced at
390, para. 25; see Sorenson IDT Petition Comments at 2 (agreeing that the Commission could expand the
contribution base).

31347 U.S.C. § 225(c). This holds true for states that either opt out, are found ineligible, or have had their previous
certification suspended or revoked. See, e.g., Request to Decertify the State of Arkansas Telecommunications Relay
Services Program, Memorandum Opinion and Order, 10 FCC Red 6157, 6160, para. 19 (CGB 1995). The
Commission’s jurisdiction under section 225 to supervise intrastate TRS contrasts significantly with the statutory
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agree that these legislative sources provide ample statutory authority for the Commission to address the
support for intrastate IP CTS calls.

110.  We also believe section 225 authorizes the classification of some IP CTS calls as
jurisdictionally intrastate. Unlike other forms of Internet-based TRS, where one “leg” of the end-to-end
communication between the parties to the call necessarily takes place via IP facilities, the end-to-end
voice communication between the calling party and the called party on an IP CTS call uses the same ten-
digit telephone numbers as ordinary voice traffic and is routed via traditional PSTN telephone lines or
interconnected VoIP, like any other voice call.3'* Further, the Commission has previously found that the
definition of TRS includes transmission using any technology, including Internet Protocol, and is
“constrained only by the requirement that such service provide a specific functionality.””’!> Accordingly,
as with a number of other forms of TRS, we believe that when both parties to an IP CTS call are located
within the same state, the call should be classified as an intrastate call under section 225. We seek
comment on these views.

C. State Role in the Administration of IP CTS

111.  We seek further comment on whether certified state TRS programs should be allowed or
required to take a more active role in the administration of IP CTS. Under section 225(c) of the Act,
common carriers may fulfill their obligation to offer TRS throughout the areas in which they offer
telephone service “individually, through designees, through a competitively selected vendor, or in concert
with other carriers,” or by complying with the requirements of state TRS programs certified by the
Commission.?'® Currently, all 50 states plus six U.S. territories have TRS programs certified by the
Commission that offer the two forms of TRS currently required for state program certification: TTY-
voice and speech-to-speech TRS.3!7 Additionally, all TRS state programs offer, oversee, and support a

(Continued from previous page)
provisions governing the Universal Service Fund (USF) programs. Unlike section 254, which governs USF, section
225 is expressly exempted from the reservation of state authority in section 2(b) of the Act. See 47 U.S.C. § 152(b)
(excluding section 225, among other provisions, from the scope of section 2(b)). Moreover, unlike section 254,
section 225 does not expressly provide for separate oversight of interstate and intrastate programs by the
Commission and the states. See Id. § 254(d) (providing for contributions to the Commission’s USF programs by
providers of interstate telecommunications), (f) (providing for contributions to state-administered USF programs by
providers of intrastate telecommunications), (k) (providing for the establishment of any necessary cost allocation
rules, by the Commission for interstate services and by the states for intrastate services).

314 See 2007 IP CTS Declaratory Ruling, 22 FCC Rcd at 385, para. 14. This distinguishes IP CTS from other forms
of IP-based TRS, wherein the Commission previously noted difficulties in determining the jurisdictional status of
TRS minutes because Internet addresses do not have geographic correlates. 2002 IP Relay Declaratory Ruling, 17
FCC Rcd at 7784-86, paras. 15-21.

3152002 IP Relay Declaratory Ruling, 17 FCC Red at 7783, para. 10 (noting also that “Congress did not narrow its
definition of TRS only to a specific category of services otherwise defined in the Act, such as ‘telecommunications
services’ (in contradistinction to ‘information services’),” but rather “used the broad phrase ‘telephone transmission
services’”); see also 2003 CTS Declaratory Ruling, 18 FCC Rcd at 16124, para. 8. The “specific functionality”
referred to is “the ability for an individual who is deaf, hard of hearing, deaf-blind, or who has a speech disability to
engage in communication by wire or radio with one or more individuals, in a manner that is functionally equivalent
to the ability of a hearing individual.” 47 U.S.C. § 225(a)(3).

31647 U.S.C. § 225(c). State programs may be certified to provide TRS so long as they (1) meet or exceed the
Commission’s mandatory minimum standards for the provision of intrastate and interstate TRS calls and (2) make
available adequate procedures and remedies for enforcement of such state requirements. Id. § 225(f)(2).

317 Thus, by asking whether a state administrative role for IP CTS should be “required,” we seek comment on
whether the state’s assumption of an administrative role for IP CTS should be a condition for the Commission’s
certification of a state program. See id. § 225(c).
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non-IP version of CTS on a voluntary basis.?!®

112.  Given their responsibility for administering other forms of TRS (including CTS) and their
greater proximity to residents using IP CTS within their jurisdiction, we believe that state TRS programs
have the expertise, demonstrated skills, and on-the-ground experience to assume administrative functions
with respect to IP CTS.3!® However, at least some commenters responding to the 2013 IP CTS Reform
NPRM question whether it would be desirable for states to take on IP CTS funding and administration
before issues related to user eligibility, uncontrolled growth of IP CTS demand, and standards of service
have been addressed at the federal level.3?° Additionally, for some states, it appears that state legislative
authority may be needed to allow such a transition.’?! We seek to update the record on the extent to
which states continue to have these various concerns, or whether they would have an interest in
voluntarily assuming an administrative role for [P CTS operations. We also seek comment on how much
discretion states that are willing to take on such a role should have in designing their [P CTS programs.
However, we note that, in general, a state I[P CTS program would remain subject to certification by the
Commission, and, as for all forms of TRS, therefore be expected to comply with any mandatory minimum
TRS standards established by the Commission.

113.  To the extent that state TRS programs remain reluctant to assume all obligations
associated with operating a TRS program, a more modest approach would be to allow or require state
entities to take on particular roles in the administration of IP CTS. We have identified two components
that may be appropriate for this purpose—intrastate funding and provider certification. Below, we
discuss and seek comment on both of these issues. We also seek comment below on steps to ensure
independent IP CTS user eligibility assessments, including whether such assessments should be
conducted by state programs.

1. Intrastate Funding

114.  If we adopt our proposal for IP CTS to be supported in part by intrastate end-user
revenues, as proposed above, we seek comment on whether state TRS programs should be required or

318 Although CTS is not currently required for state program certification, this form of CTS, like all other forms of
TRS, is subject to the FCC’s minimum TRS standards when provided through state programs. See 2007 IP CTS
Declaratory Ruling, 22 FCC Rcd at 390-93, paras. 27-31.

319 See, e.g., NASRA 2013 FNPRM Comments at 1 (noting that state equipment distribution programs already
screen individuals for CTS and IP CTS equipment). For example, Telecommunications Access of Maryland (TAM)
oversees CTS, including determining eligibility for the service. Maryland Relay, Telecommunications Access of
Maryland (TAM), http://doit.maryland.gov/mdrelay/Pages/TAM.aspx (last visited May 11, 2018); Maryland Relay,
Captioned Telephone, http://doit.maryland.gov/mdrelay/Pages/CAPTEL.aspx (last visited May 11, 2018)
(explaining CTS); Maryland Relay, MAT Program Application Process,
http://doit.maryland.gov/mdrelay/Pages/Application-Process.aspx (last visited May 11, 2018).

320 See California Comments, CG Docket Nos. 13-24 and 03-123, at 8 (filed Nov. 4, 2013) (California 2013 FNPRM
Comments) (arguing that a potential transfer of administrative functions to states could be better accomplished after
the removal of unauthorized users, and a baseline for users and their call patterns have been established); DC
Comments, CG Docket Nos. 13-24 and 03-123, at 4 (filed Nov. 1, 2013) (DC 2013 FNPRM Comments) (expressing
concern over administrating a program where the costs for I[P CTS have increased substantially and establish an
eligibility program); Florida 2013 FNPRM Comments at 3-4 (urging the Commission to assure that the problem of
IP CTS growth from misuse is corrected before mandating state funding); Missouri 2013 FNPRM Replay
Comments at 4 (urging resolution of the unauthorized use problem before transfer); South Carolina Reply
Comments, CG Docket No. 13-24 and 03-123, at 2 (South Carolina 2013 FNPRM Reply Comments); see also
NARUC 2013 FNPRM Comments at 7-8 (urging the Commission to curb the improper growth before shifting costs
to the states); NASRA 2013 FNPRM Comments at 1 (urging the adoption of mandatory minimum standards specific
to IP CTS, including speed and accuracy standards).

321 See California 2013 FNPRM Comments at 3-4; Florida 2013 FNPRM Comments at 3, 5-7; Nebraska 2013
FNPRM Comments at 3; Kentucky 2013 FNPRM Comments at 3-5; see also NARUC 2013 FNPRM Comments at
8; NASRA 2013 FNPRM at 1.
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permitted to administer intrastate funding for the costs of [P CTS to their residents (i.e., to “opt out” of
having revenues from their intrastate carriers contributed to the TRS Fund, so that they can handle such
funding on their own). In addition to the jurisdictional separations issues discussed above, if any state
chooses to assume responsibility for funding intrastate IP CTS, the TRS Fund’s IP CTS revenue
requirement would need to be adjusted to reflect that intrastate I[P CTS need no longer be supported for
that state, by excluding from the intrastate end-user revenues subject to TRS Fund contribution all
intrastate revenues attributable to voice service provided in that state. We seek comment on how this
adjustment should be calculated. For example, should we require each TRS Fund contributor to calculate
and report their own state-by-state allocation of end-user revenues? Alternatively, should the TRS Fund
administrator attribute a portion of some or all contributors’ end-user revenues to states based on the most
recent state-by-state USF contribution percentages for various categories of telecommunications service,
as calculated by the Federal-State Joint Board on Universal Service?3??

2. Provider Certification

115.  Next, we seek comment on whether state TRS programs should be required or permitted
to certify IP CTS providers that are allowed to deliver IP CTS services to the residents of their states.
Presently, such provider certifications are handled exclusively by the Commission.??3 If states handle
such certifications, to what extent should states be required to offer consumers a choice of providers,
given that most state TRS programs presently have a single TRS vendor?*?* Further, we seek comment
on the criteria that states should use for approving certification, and whether this should be consistent
across all state programs.

116.  If either the funding or certification functions—or the broader function of administering
IP CTS—is transferred to state TRS programs, we seek comment on the amount of time state TRS
programs will need to secure the necessary resources and regulatory changes at the local level for their
implementation.’?> We also seek comment on whether and how to define a time “window” within which
each state that intends to participate in these functions must notify the Commission of such intention.

D. Ensuring Independent Assessments

117.  Information in the record suggests that only a portion of the millions of Americans who
have some level of hearing loss require IP CTS to achieve functionally equivalent telephone
communication.’?® Because of IP CTS’s ease of use and the absence of any direct interaction between the
calling parties and the CA, compared with other forms of TRS, it appears more likely that individuals
who do not have a disability or who do not require this form of TRS may use it as a convenience, rather

322 See, e.g., 2016 USF Monitoring Report at 17, Table 1.8 (showing the estimated percentages of intrastate end-user
revenues reported by contributors for 2014 that are attributable to each state).

23 47 CFR § 64.606(a)(2).

324 Although the Commission has encouraged states to establish multi-vendor programs that offer consumers a
competitive choice, 2000 Improved TRS Order, 15 FCC Rcd at 5157-58, paras. 36-37, comments in response to the
2013 IP CTS Reform FNPRM indicate that California may be the only state with a multi-vendor TRS program. See
ACDHH 2013 FNPRM Reply Comments at 4; California 2013 FNPRM Comments at 7.

325 Parties commenting on the 2013 IP CTS Reform FNPRM provide a range of timeframes that would be needed for
this transition. See, e.g., California 2013 FNPRM Comments at 2, 6-7 (stating that there are five steps involved in
such a transition, each of which could take 12-18 months); Missouri 2013 FNPRM Reply Comments at 5; Nebraska
2013 FNPRM Comments at 4 (each stating that states need at least 5 years); DC 2013 FNPRM Comments at 4-5;
Purple 2013 FNPRM Comments at 4-5; Sorenson 2013 FNPRM Comments at 29; ACDHH 2013 FNPRM Reply
Comments at 5-6; Florida 2013 FNPRM Comments at 3, 5-7; Kentucky 2013 FNPRM Comments at 3-5; NASRA
2013 FNPRM Comments at 1-2; South Carolina 2013 FNPRM Reply Comments at 2.

326 See, e.g., TEDPA Mar. 2015 Ex Parte at 1-2; TEDPA Oct. 2017 Ex Parte.
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than a necessary means to achieve functionally equivalent communications.??” We are concerned that this
trend, and the exponential growth in IP CTS has been exacerbated by the failure of user assessments to be
sufficiently complete and objective.??8

118.  First, the record indicates that, as currently conducted, user assessments are unlikely to
accurately determine whether an individual’s hearing loss warrants their use of IP CTS. Specifically, the
extent to which an individual’s hearing loss affects that person’s ability to understand telephonic speech
—and, therefore, necessitates the use of IP CTS to communicate by phone—can depend on a number of
factors, including the individual’s specific decibel levels of hearing loss as affected by different sound
frequencies, environmental and background noises, and device distortion.??* This suggests that an
effective assessment of an individual’s need for [P CTS should be based on a more specific evaluation
than a generalized hearing test or a previously recorded audiogram, and should consider whether an
individual’s communications needs can be met by other assistive technologies.®*® According to TEDPA,
which represents state programs offering assistive communications devices to consumers with disabilities,
some professionals currently certify individuals as eligible for IP CTS “with little to no assessment and/or
discussion with the [consumer] of whether other technology such as amplified telephones . . . would
provide the most functionally equivalent access to telephone service.”?3! TEDPA also reports that most
people who request CTS phones at their centers (as compared to doing so through the provider
certification process) “end up getting alternative technologies such as amplified telephones when assisted
by EDP staff.”33

119.  In order to prevent the waste of TRS Fund resources, we therefore propose that
assessments of IP CTS user need must be specifically focused on the consumer’s ability to hear and
understand speech over the telephone and on whether the consumer’s communications needs can be met
by other assistive technologies.>*3 We seek comment on this proposal and invite parties to submit

327 See supra para. 9.

328 Although the previously adopted rule on third-party professional certifications was vacated by the D.C. Circuit in
2014, see Sorenson, 755 F.3d at 705-10, some IP CTS providers report that they have continued voluntarily to
require such certifications for new registrants. See, e.g., Fourth Amendment to Application of Hamilton for
Certification as a Provider of IP CTS, CG Docket Nos. 10-51 and 03-123, at 4 (filed Dec. 2, 2014) (Hamilton
Amended Certification Application); Sorenson Jan. 12, 2018 Ex Parte at 1 (stating that “CaptionCall has kept in
place its requirement that each new prospective customer provide a professional certification”); see also 2013 IP
CTS Interim Order, 28 FCC Rcd at 716-20, paras. 19-26 (prior rule addressing third-party certifications).

329 2013 IP CTS Reform Order, 28 FCC Rcd at 13456-58, paras. 78-81 (citing comments from the Rehabilitation
Engineering Research Center on Telecommunications Access, various consumer groups, and providers). According
to one TEDPA member, a person with hearing loss who is familiar with the tone and speech patterns of certain
family members or friends may not need captioning, but rather may be able to use amplification for phone
communication with these individuals. Letter from James Forstall, Chair, TEDPA, to Marlene H. Dortch, Secretary,
FCC, CG Docket No. 13-24, Attach. at 6 (filed Nov. 20, 2017) (TEDPA Nov. 2017 Ex Parte).

330 See TEDPA Mar. 2015 Ex Parte at 1 (noting that “[i]n many situations individuals initially seeking captioned
telephones from state EDPs ultimately decide after assessment that a good quality amplified telephone (with or
without tone control) more appropriately meets their needs.”); TEDPA Nov. 2017 Ex Parte, Attach. at 7 (containing
the representation from one EDP that their consultations with consumers result in these persons declining an IP CTS
device “most of the time,” and that the mere fact that a person has hearing loss does not mean that a captioned phone
is for right for that person).

331 TEDPA Mar. 2015 Ex Parte at 1.

332 TEDPA Oct. 2017 Ex Parte at 1 (noting that in the Florida program, as many as 8 out of 10 EDP participants
choose alternatives to CTS devices when assessments are conducted).

333 See Letter from Robert Felgar, CEO, RAZ Mobility, LLC, to Marlene H. Dortch, Secretary, FCC, CG Docket
Nos. 13-24 and 03-123, at 1 (filed Dec. 7, 2017) (describing a new assistive technology under development by RAZ
Mobility and TuneFork that uses the results of a hearing test taken on a smartphone to “personalize the smartphone
audio to significantly improve the user’s listening experience” and advocating that state agencies conducting
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documentation or other evidence confirming whether the assessments currently conducted by health
professionals for potential IP CTS users actually include these specific elements.33

120.  Second, there is evidence that current assessments of users’ need for IP CTS are unlikely
to be objective. Evidence indicates that third-party professional assessments of need have become an
integral part of some providers’ marketing plans, such that some third-party professionals—through pre-
established and sometimes exclusive arrangements with certain IP CTS providers—have been helping to
promote these providers’ IP CTS offerings at the same time as they purportedly provide an objective
certification of their clients’ need for IP CTS. These arrangements sometimes include joint arrangements
to advertise the provider’s offer of a free phone and relay service in the professional’s offices, on its
websites,?3* and in combined sessions during which consumers can receive both a free IP CTS phone and
no-cost hearing analysis.>3¢ Evidence also suggests that sometimes the professional engages in such
measures and provides referrals for one provider to the exclusion of its competitors.33’

121.  In light of the benefits derived from such arrangements (i.e., opportunities to sell
professional services and hearing aids to new or existing customers), we are concerned that professionals
have an incentive to acquiesce to their customers’ requests for [P CTS eligibility certification, rather than
thoroughly and objectively evaluate their need for [P CTS—even when alternatives to I[P CTS often may
provide a more cost-efficient and effective means of enabling telephone communication for these
individuals.’*® Along these lines, some hearing health professionals have announced their desire to

(Continued from previous page)
assessments of users’ eligibility for I[P CTS “should be required to educate consumers regarding alternatives to IP
CTS, such as TuneFork’s solution™).

334 In a recent ex parte filing, Sorenson states that its CaptionCall subsidiary “has adopted an independent third-party
certification process to prevent” the practices that are described by TEDPA wherein professional certifications are
made with little to no assessment of whether other technology such as amplified telephones would be preferable.
Sorenson Jan. 12, 2018 Ex Parte at 1. Sorenson states that “CaptionCall’s Professional Certification Form
specifically requires a hearing-care or healthcare professional to attest, under penalty of perjury, that she has
diagnosed the patient for a ‘hearing loss that makes it difficult to communicate by telephone and [that the patient]
requires the use of captioned telephone service to communicate by telephone in a manner that is functionally
equivalent to a fully hearing person.”” Sorenson Jan. 12, 2018 Ex Parte at 2 (emphasis in original). According to
Sorenson, “[a] hearing health care professional that has not examined the patient, personally or by a member of her
staff, cannot make this attestation, and the judgment attested to is that the patient ‘requires’ the use of captions to
have functionally equivalent service. . . . CaptionCall has not observed nor seen any evidence that any hearing-
health professional is risking her professional career by signing false certifications.” Sorenson Jan. 12, 2018 Ex
Parte at 2. We note that, while Sorenson infers that its required professional certification presupposes that the
professional has personally examined the individual in order to assess that person’s ability to communicate by
telephone and that the professional has evaluated whether alternative assistive technologies would meet the
individual’s communications needs, its certification does not appear to include specific affirmations on these points.

35 See, e.g., Audiology Center, CaptionCall, Reclaim Your Phone and Your Life,
https://audiologycentral.com/caption-call (last visited May 11, 2018); Hearing Connection, CaptionCall, Life Is
Calling, http://www.stjoehearing.com/caption-call.html (last visited May 11, 2018).

336 Area Seniors, Miracle-Ear & CaptionCall, http://www.areaseniorsinc.org/miracle-ear-captioncall/ (last visited
May 11, 2018) (noting that Miracle-Ear Center is pleased to announce that they have teamed up with CaptionCall).

337 Information from TEDPA also suggests that some audiologists and hearing aid vendors have refused to accept
information about amplified phones or other communication alternatives from state EDPs, seemingly due to
arrangements with [P CTS providers. See TEDPA Nov. 2017 Ex Parte, Attach. at 5.

38 CaptionCall, The Gold Standard, in TEDPA Nov. 2017 Ex Parte, Attach. at 29-33 (encouraging hearing health
professionals to “make CaptionCall part of your daily patient offering” in order to “[bJuild patient loyalty” and
provide “a unique offer to drive new and repeat traffic”).
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streamline the assessment process to make it easier for their patients to obtain IP CTS devices.*

122.  To ensure that eligibility screening of [P CTS users is both neutral and complete, we
propose to amend our rules to require that each prospective IP CTS user undergo an objective assessment
by a qualified and independent entity34° that will determine whether the individual has a “hearing loss that
necessitates use of captioned telephone service.”3*! To ensure that screenings specifically assess the need
for IP CTS, we further propose that each assessment include a functional assessment of each applicant’s
communication needs, including the extent to which the individual would be able to achieve functionally
equivalent telephone service by using an amplified telephone or other assistive technology. We seek
comment on these proposals and our rationale. In addition, we seek comment on two alternative
approaches, set forth below, to achieve our objectives.

123.  Assessments by State Programs. Having state TRS programs handle IP CTS user
eligibility assessments could be an effective means of ensuring that such evaluations are sufficiently
thorough and not biased toward the use of IP CTS. These programs, which often work in conjunction
with state EDPs and other state agency programs that have expertise and experience in assessing the types
of communication technologies needed by individuals with hearing loss, seem well-suited for determining
eligibility for IP CTS.>** According to TEDPA, rather than measure decibel loss or speech
discrimination, state programs tend to conduct tests that are “more functional and involve having the
applicant try different pieces of equipment to determine which will work the best.”3** Additionally, we
believe state EDPs, which offer multiple service locations throughout the country, are relatively
convenient for visits by potential IP CTS users. Moreover, as governmental or non-profit entities, they
are unlikely to have a commercial or other incentive to prefer one technology over another.3** For these
reasons, and given our estimate that intrastate minutes comprise approximately 76% of total IP CTS
minutes,>* we seek comment on whether state TRS programs should be required (as a condition of FCC
certification under section 225(f)) to fulfill this user eligibility obligation—whether on their own, through

39 See, e.g., id., Attach. at 29 (containing a statement by Darcy Bension, Au.D., Owner of California Hearing
Center, that CaptionCall “make[s] it easy for us to provide CaptionCall to our patients by streamlining the process”).

340 See infra paras. 129-130 (proposing criteria to ensure that private entities conducting user assessments are
qualified and independent from TRS providers).

341 See TEDPA Mar. 2015 Ex Parte at 2 (recommending that third-party professional certifications state that “the
consumer has a hearing loss that necessitates use of captioned telephone service”). We make this requirement
prospective only because most existing IP CTS users have provided a professional certification of their hearing loss
to their IP CTS providers. See, e.g., Hamilton Amended Certification Application at 4; Sorenson Jan. 12, 2018 Ex
Parte at 1 (stating that “CaptionCall has kept in place its requirement that each new prospective customer provide a
professional certification”). While we seek to improve the reliability of professional certifications, we do not think
that the benefits of requiring a new eligibility assessment outweigh the burden of imposing this obligation on
existing users, especially given the advanced age of most of these individuals.

342 See supra note 319. There is precedent for the Commission’s reliance on state programs to conduct assessments
of need for participation in a Commission program. Under the National Deaf-Blind Equipment Distribution
Program, state programs are certified by the Commission to conduct assessments of low income individuals who are
deaf-blind for the purpose of determining which communications equipment will best suit their individual hearing
needs. See 47 CFR § 64.6207 (allowing certified state NDBEDP programs to receive reimbursement for their
assessments).

343 TEDPA Mar. 2015 Ex Parte at 1. We note that because there are so many factors affecting the type and intensity
of each person’s hearing loss, previously the Commission also rejected a bright line eligibility threshold test for this
purpose. 2013 IP CTS Reform Order, 28 FCC Rcd at 13458-59, para. 82.

344 Letter from James Forstall, Chair, TEDPA, to Marlene H. Dortch, Secretary, FCC, CG Docket No. 13-24, Attach.
at 4 (filed Sept. 19, 2017).

345 See Rolka Loube 2017-18 TRS Filing Presentation, at 4-5 (reporting this estimate for CTS, the relay service that
is most analogous to IP CTS).

58



Federal Communications Commission FCC 18-79

state EDPs, or through contracting entities.

124.  If this approach is adopted, we also seek comment on how user screenings can be most
effectively and efficiently conducted. Should all such assessments comport with certain standards and
practices established by the Commission for nationwide application, or should states each be permitted to
establish their own eligibility criteria and processes for IP CTS screenings? We also seek information, if
available, on the number of users that each state program likely will be able to screen in a given period of
time, such as on a monthly basis. Finally, we seek comment on the current capacity of state programs to
take on this task, and what amount of time may be needed to obtain the necessary resources and begin
conducting such assessments.

125. We next ask commenters to share information about the costs and benefits of having state
programs assume this function, based on state CTS screenings that have taken place to date. Regarding
costs, we estimate that the likely cost for state entities to conduct an appropriate evaluation of every new
IP CTS user would total approximately $9 million annually. According to some sources, estimates of the
cost of a comprehensive hearing evaluation for the purpose of determining whether an individual needs a
hearing aid range from $54 to more than $224.34¢ The type of evaluation needed to establish eligibility
for IP CTS, however, need not include all the elements of a general hearing evaluation—for example, a
physical examination of the ear—and therefore may not cost as much as the upper range of a general
hearing evaluation. Recently, TEDPA conducted a survey of state equipment distribution programs
seeking information on the cost incurred by such agencies in assessing and evaluating a new applicant’s
qualifications for program services and equipment.’*” Respondents’ estimates of the average cost of such
assessments or evaluations ranged from $50 at the low end to $250 at the high end.3*® Estimates varied
significantly based on whether assessments were conducted at an office, for which the median cost
estimate was approximately $100, or at the applicant’s home, for which the median cost estimate was
approximately $200.34 Based on the assumption that the majority of assessments would be conducted at
an agency’s offices, as a preliminary estimate, we estimate the average cost of such an evaluation to be
approximately $125 per new user. Assuming no change in the current rate at which new users are being
added (i.e., approximately 6,000 new IP CTS users per month),>*° if we multiply that rate by the estimated
average cost, (i.e., $125 per user), the cost of evaluating new users would be approximately $750,000 per
month,?*! or $9 million per year. We seek comment on this estimate and the underlying assumptions.

126.  As noted above, the professional certifications that some providers currently claim to
require are purportedly based on a professional assessment of whether the user needs IP CTS for effective

346 See, e.g., Callier Center for Communication Disorders, Frequently Asked Questions,
https://www.utdallas.edu/calliercenter/evaluation-and-treatment/hearing/faq.php#q6 (last visited May 11, 2018)
(estimating the cost of a comprehensive hearing evaluation at $150 to $225); Healthcare Bluebook, Hearing Test
(comprehensive),

https://www.healthcarebluebook.com/page ProcedureDetails.aspx?cftld=186&g=Hearing+Test+(comprehensive)
(last visited May 11, 2018) (stating that the cost of a comprehensive hearing test ranges from $54 to $224+ and that
a “Fair Price” for such a test is $59).

347 See Letter from James Forstall, TEDPA Liaison for IP CTS, to Marlene H. Dortch, Secretary, FCC, CG Docket
No. 13-24 (filed Feb. 9, 2018) (TEDPA Feb. 2018 Ex Parte).

348 1d.
349 1d.

330 According to the TRS Fund administrator, in 2017 the call detail records (CDRs) submitted by IP CTS providers
reported an average of approximately 6,000 new registered-user Electronic Serial Numbers (ESNs) per month.
Email from Kelly Kearn, Rolka Loube, to Robert Aldrich, CGB, FCC (Jan. 24, 2018).

318125 x 6,000 = $750,000.
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telephone communication,*? but there is evidence that such certifications are unlikely to be based on an
objective and appropriately focused evaluation.?>* Nevertheless, because such private evaluations, to the
extent they are currently being conducted, would be replaced by state-supervised screening, we invite
providers to submit estimates of how many of their new users currently undergo such evaluations, and we
invite parties generally to submit estimates of the costs currently incurred by users, hearing health
professionals, and others to complete such evaluations. We estimate that these currently incurred
evaluation costs will be saved to the extent that state agencies take over the evaluation function, because
such private evaluations will not be necessary.

127.  Consistent with section 225’s requirement for the costs of providing intrastate TRS
“generally” to be recovered from each intrastate jurisdiction, we seek comment on whether states should
be permitted to recover expenses associated with such screenings from their intrastate telephone
subscribers, much along the same lines that they now recover other costs associated with the provision of
intrastate TRS. We further seek comment on whether a share of the costs of providing these assessments,
proportionate to the interstate minutes of use by each state’s residents, should be reimbursed to the states
by the TRS Fund.

128.  Next, we seek comment on how to ensure independent screenings are conducted in
nonparticipating states that do not have EDPs.?* For example, should the Commission enter into
contracts with third parties, on a national, regional, or local basis, that have the necessary expertise to fill
this gap?3> If so, what qualifications should such parties possess, in terms of administrative capabilities,
professional staffing, and experience? We invite state equipment programs and hearing health
professionals who have performed assessments of need for CTS or IP CTS to describe what assessment
tools they have used to determine whether these services are necessary in addition to or in lieu of other
assistive technologies. We further propose that assessments conducted by such independent contractors
adhere to the same criteria and standards as will apply to state programs taking on this function.
Additionally, to ensure the neutrality of any screening entity—be it a state program or independent
contractor—we propose that any personnel conducting assessments not have any business, family, or
social relationships with any IP CTS provider or personnel.>3¢ Alternatively, should we allow
assessments by third-party professionals, as outlined below, in states without equipment distribution
programs? We seek comment on these proposals.

129.  Assessments by Third-Party Professionals. An alternative to having state programs
conduct IP CTS screenings is to require IP CTS providers to obtain from each potential IP CTS user a
certification from an independent, third-party hearing health professional affirming the user’s eligibility to
use [P CTS.37 We continue to be concerned, however, about the difficulties associated with relying on

32 See supra note 334.
353 See supra paras. 118, 120.
354 TEDPA Mar. 2015 Ex Parte at 1 (noting that Delaware, Michigan and New York do not have EDPs).

355 We note that the Commission currently contracts with independent third parties to perform a number of TRS-
related and other functions that are supported by the TRS Fund. E.g., Interstate Telecommunications Relay Service
(TRS) Fund Administration Transition — Bank Account Change Over, Public Notice, 26 FCC Rcd 8436, 8436 (2011)
(announcing Rolka Loube’s contract to oversee collections and distribution from the TRS Fund). Additionally,
because not all states operate their own NDBEDP programs, Perkins School for the Blind and the Helen Keller
National Center each administer this program and conduct consumer assessments on behalf of several states. See
2017-2018 Allocations for the National Deaf-Blind Equipment Distribution Program, Public Notice, 32 FCC Red
5069 (2017).

336 Similarly, the NDBEDP requires certified entities to eliminate or minimize potential conflicts of interest from
any relationship, arrangement or agreement with manufacturers and providers of equipment that could impede the
objectivity of a certified entity in the distribution of equipment. 47 CFR § 64.6207.

357 In the past, this approach has received considerable support. See generally Hamilton Comments, CG Docket
Nos. 13-24 and 03-123, at 5-6 (filed Feb. 26, 2013) (Hamilton 2013 Initial NPRM Comments); Purple Reply
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this gatekeeping function, especially when it is conducted by professionals who may be subject to the
enticements of free phones for their clients and other marketing promotions that can interfere with their
impartial judgment about a client’s eligibility. For this reason, if we adopt this approach, we believe that
strict safeguards should be put into place to improve the objectivity and accuracy of these professional
assessments, so that only individuals who actually need IP CTS will be permitted to register for this
service. For this purpose, we seek comment on the following measures, and further ask commenters to
share any other requirements they believe to be necessary to ensure the independence, expertise, and
objectivity of certifying entities.

130.  First, to ensure that a certifying third-party professional is qualified to assess a
consumer’s need for [P CTS, we propose to require that providers only be permitted to accept user
assessment certifications signed by physicians specializing in otolaryngology, audiologists, or other state
certified or licensed hearing health professionals qualified to evaluate an individual’s hearing loss in
accordance with applicable professional standards.3*® Under this proposal, a person whose profession
does not ordinarily encompass evaluating hearing loss would not be permitted to provide a third-party
certification.’® We seek comment on this proposal and any other qualifications needed for such
professionals. To ensure compliance with this requirement, and to prevent the possible emergence of
“third-party certification mills,” we also seek comment on whether to require IP CTS providers to report
annually to the Commission the names and qualifications of professionals that certify multiple users
annually, and the number of individuals each professional certifies for I[P CTS in each Fund year.

131.  Second, to provide assurance that a third-party professional’s certification of a
consumer’s need for [P CTS is not directly or indirectly influenced by IP CTS providers through
compensation, opportunities for meeting potential clients, or other provider enticements, we propose to
prohibit an IP CTS provider from accepting a certification from any professional that has a business,
family, or social relationship with the IP CTS provider or with any officer, director, partner, employee,
agent, subcontractor, sponsoring organization, or affiliated entity (collectively, “affiliate”) of the IP CTS
provider.3®® We propose that this prohibition specifically include situations where the professional, the
professional’s organization, or a colleague within that organization has been referred to the consumer,
either directly or indirectly, by the IP CTS provider or any affiliate. We also propose to prohibit IP CTS
providers from facilitating or otherwise playing a role in the acquisition of professional certifications by
arranging, sponsoring, hosting, conducting, or promoting seminars, conferences, meetings, or other
activities in community centers, nursing homes, apartment buildings, or any other location where hearing
health professionals offer free hearing screenings. Generally, then, providers would be prohibited from

(Continued from previous page)
Comments, CG Docket Nos. 13-24 and 03-123, at 1 (filed Mar. 12, 2013) (Purple 2013 Initial NPRM Reply
Comments); Sprint Comments, CG Docket Nos. 13-24 and 03-123, at 7-8 (filed Feb. 26, 2013) (Sprint 2013 Initial
NPRM Comments); USTelecom Comments, CG Docket Nos. 13-24 and 03-123, at 3-5 (filed Feb. 26, 2013)
(USTelecom 2013 Initial NPRM Comments); see also Letter from Philip J. Macres, Counsel for TDI, to Marlene H.
Dortch, Secretary, FCC, CG Docket Nos. 13-24 and 03-123, at 1-3 (filed Aug. 9, 2013) (urging the Commission to
retain the independent, third-party certification requirement in favor of the $75 Equipment Charge Rule); Letter
from Philip J. Macres, Counsel for TDI, to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 13-24 and 03-123,
at 3 (filed Aug. 13, 2013); Letter from John T. Nakahata, Counsel to CaptionCall, LLC, to Marlene H. Dortch,
Secretary, FCC, CG Docket Nos. 13-24 and 03-123, at 3 (filed Aug. 22, 2013) (Sorenson Aug. 22, 2013 Ex Parte).

358 See TEDPA Mar. 2015 Ex Parte at 2 (recommending these professional qualifications); Sorenson Aug. 22, 2013
Ex Parte at 3 (noting that such professionals “routinely administer hearing tests, and have specific training regarding
hearing”); Letter from David O’Connor, Counsel for Hamilton Relay, Inc., to Marlene H. Dortch, Secretary, FCC,
CG Docket Nos. 13-24 and 03-123, at 2 (filed Aug. 15, 2013) (supporting a requirement for third-party professionals
to be professionally qualified to evaluate hearing loss).

359 For example, a certification provided by a professional specializing in ophthalmology, dermatology, urology,
radiology, podiatry, or pharmacy would not be qualified to evaluate an individual’s need for IP CTS.

360 See generally 2013 IP CTS Reform Order, 28 FCC Red at 13441-43, paras. 45-48.
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soliciting, facilitating, or collecting user certifications directly from hearing health professionals.?®!
Rather, in order to become registered for [P CTS, we believe that consumers, rather than providers on
their behalf, should initiate the process of obtaining a third-party certification. We believe that these
neutrality requirements would impose minimal costs on IP CTS providers and hearing health
professionals.’®> We seek comment on this view and on the costs and benefits of adopting this proposal
(including its impact on consumers), as well as whether there are other types of relationships or
interactions between providers and hearing health professionals that should be prohibited to ensure the
latter’s neutrality.

132.  Third, we propose that before signing a certification as to a consumer’s need for [P CTS,
the certifying professional be required to (1) conduct functional assessments that evaluate the individual’s
need for IP CTS to achieve functionally equivalent telephone communication (as compared to a general
determination of hearing loss) and (2) assess whether an amplified telephone or other services or devices
would be sufficient to provide functionally equivalent telephone service for the applicant. For example,
as appropriate to the communications needs of the IP CTS applicant, such evaluations could include
testing the consumer’s comprehension of telephone conversations using inductive coupling, enhanced
amplification, Bluetooth technology that couples to the individual’s hearing aid, handsets that allow
customization of sound frequencies to match a person’s specific hearing loss, or other available assistive
or mainstream communication technologies.’®> We seek comment on these proposed requirements and
their costs and benefits, including whether an assessment that considers multiple options can enable
professionals to more objectively determine a consumer’s need for [P CTS. We also seek comment on
the extent to which the proposed certification requirement would impose additional costs beyond those
already incurred by IP CTS users, providers, hearing health professionals, and others in connection with
such assessments.** In addition, we seek comment on how the costs and benefits of user assessments,
which are discussed in more detail above,3® differ based on whether such assessments are conducted by
or under the supervision of state entities or by third-party professionals without supervision by state
entities. We also seek comment on whether the Commission or contracting entities should establish an
appeals process that would allow potential [P CTS users to contest the results of such assessment and, if
so, what form such process should take.

133.  Fourth, we propose to require IP CTS providers to accept only third-party professional
certifications that are in writing, submitted under penalty of perjury, and include an attestation from the
professional that he or she has conducted an evaluation of the individual in accordance with applicable
professional standards and the Commission’s rules, and that in the professional’s opinion, the applicant

361 Anecdotal evidence suggests that some providers solicit such certifications from professionals, after which the
professionals act on such requests by getting permission from their clients to certify them for IP CTS—allowing the
clients to get a free phone and service from the provider. The professionals then send their clients’ contact
information, along with their signed certifications of IP CTS need, back to the provider as “referrals,” after which
the provider arranges for installation of an IP CTS device in the residences of such individuals. To the extent this
process occurs, it minimizes the consumer’s role in initiating the request for the device and associated services, and
might even result in the client feeling pressure from his hearing health professional to adhere to his or her
recommendation to accept the device and begin using the services.

362 See, e.g., Sorenson Jan. 12, 2018 Ex Parte at 2 (stating that CaptionCall currently requires third-party
professionals to certify that they do not have any business, family or social relationship with any employee of
Sorenson or CaptionCall).

363 See TEDPA Mar. 2015 Ex Parte at 2 (stating that the certification from an independent, third-party professional
should be required to state that “an amplified telephone (with or without tone control) is not sufficient to provide
functionally equivalent access to telephone service as determined by a functional assessment of the consumer by the
third-party professional”) (emphasis in original).

364 See, e.g., Sorenson Jan. 12, 2018 Ex Parte at 1-2 (describing the third-party professional certification that it
currently requires for each new user).

365 See supra para. 125.
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has a hearing loss that necessitates use of IP CTS for the individual to achieve effective telephone
communication. We further propose that such attestation state that the professional understands, and has
explained to the consumer, that (1) the captions used for [P CTS may be generated by a CA who listens to
the other party on the line and provides the captions received by the IP CTS subscriber;3*¢ and (2) there is
a per-minute cost to provide captioning on each IP CTS call, which is funded through a federal program.
367 This requirement will ensure that both the third-party professional and the consumer understand the
nature of [P CTS, and help eliminate confusion between the costs associated with television captioning,
which is not based on usage, and telephone captioning, for which there are ongoing, measured costs.3
We propose application of these certification requirements to all new users other than those who are able
to document that they have obtained IP CTS devices from a state program administering this function.

134.  Additionally, to assist with enforcement of these rules, we propose that each IP CTS
provider be required to maintain a copy of each third-party professional certification for a minimum of ten
years after termination of service to the consumer, and to make such records available to the TRS Fund
administrator or the Commission upon request.3®® We further propose that failure to provide such records
may result in denial of compensation for minutes incurred by that user, and may be grounds for
termination of a provider’s certification to provide IP CTS. Finally, we propose that [P CTS providers be
prohibited from disclosing users’ certification information in a personally identifiable form, except upon
request of the Commission or the TRS Fund administrator or as otherwise required by law.

135. We believe that such attestation and record storage requirements would impose minimal
costs on I[P CTS providers. We seek comment on this view and on the costs and benefits of adopting this
proposal.

136.  Costs and Benefits of Ensuring Independent Assessments of IP CTS User Eligibility. We
seek comment on the costs and benefits of both approaches. We tentatively conclude that significant
additional benefits, in the form of savings to the TRS Fund, will result if evaluations are more objective
and better focused on an individual’s ability to effectively communicate by telephone than the evaluations
that are currently conducted. The amount of such savings will depend on how much unnecessary IP CTS
usage is generated by users who do not need IP CTS, including those who can achieve effective telephone
communication through other means, and how many such users would be filtered out by more effective
evaluations.

137.  Usage data provided by Rolka Loube indicates that the average new IP CTS user adds
approximately 1,250 minutes in the first year after initiating service. Accordingly, we estimate that the
approximately 72,000 new users added in the course of a year will generate approximately 90 million

366 This portion of the attestation is only required to the extent that captions are produced in this manner and not
exclusively through a non-CA assisted automatic speech recognition engine.

367 See TEDPA Mar. 2015 Ex Parte at 2 (recommending that certifications include language that “the third-party
professional understands that the captions on captioned telephone service are provided by a live communications
assistant funded through the federal TRS program and has advised consumer of same”).

368 In this regard, we note that CaptionCall presents a course to hearing health professionals entitled, “The
Importance of TV Closed Captioning & Captioned Telephone Service for People with Hearing Loss,” which could
mislead persons unfamiliar with the IP CTS compensation scheme into believing that there are no ongoing costs
associated with their client’s usage of this service. See TEDPA Nov. 2017 Ex Parte, Attach. at 27; see also id. at 19
(reporting on a CaptionCall presentation in which television closed captioning was highlighted as a means of
providing visual access, and purportedly used to justify the use of IP CTS by people with any type of hearing loss).

369 See Connect America Fund et seq., Report and Order and Further Notice of Proposed Rulemaking, 27 FCC Red
17663, 17864, paras. 620-21 (2012) (UFC/ICC Transformation Order) (adopting the 10-year record retention
requirement for all high-cost support recipients); see also id. at 17818, paras. 476-78 (discussing the application of
the 10-year record retention requirement specifically for Mobility Fund Phase I).
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minutes of IP CTS in their first year of service.?”® If, in the future, 10 percent of the IP CTS usage
generated by new users results from registration of users who do not need IP CTS, then we estimate that
improved screening of new users has the potential to save the Fund, in the first year, the cost of 9 million
minutes (10 percent x 90 million), at a rate of $1.58 per minute, or approximately $14.2 million.’”" If 20
percent of such usage is unnecessary, the potential first year’s savings would be approximately $28.4
million.

138.  We note that benefits to the Fund of ensuring appropriate usage accrue cumulatively over
time. In the second year, a comparable amount of unnecessary usage from new users would be saved, and
there would be continued savings from the users screened out in the first year. According to usage data
provided by Rolka Loube, in a user’s second year, the minutes of use for an average user drop to
approximately 66 percent of the user’s first-year minutes.?”> Thus, the minutes saved in the second year
would be approximately 1.66 times those saved in the first year. If there is a further 10 percent reduction
of the IP CTS compensation rate in Fund Year 2020-21, savings of unnecessary minutes and Fund
expenditures in the second year would total approximately 14.9 million minutes and approximately $21.1
million if 10 percent of usage is unnecessary,?’* and approximately 29.8 million minutes and
approximately $42.2 million if 20 percent of usage is unnecessary. In the third and subsequent years,
because of the continued savings from the screenings conducted in the first two years, we believe the
amounts saved would continue to multiply. We seek comment on our tentative conclusion and the
assumptions underlying these estimates.

E. Provider Practices
1. Communications and Messaging on IP CTS

139.  Inresponse to concerns raised in the record about what has been perceived as aggressive
IP CTS messaging, some of which may be misleading or lacking complete information,?”* we seek
comment on measures to ensure that accurate information about IP CTS is being imparted by providers to
consumers, service providers and other members of the public. The importance of ensuring the accuracy
of marketing information is heightened by use of IP CTS predominantly by seniors, as they may be
particularly vulnerable to schemes that could result in fraud and abuse.3”>

370 See supra para. 125 (estimating that approximately 6,000 new IP CTS users are added per month, which equates
to 72,000 new IP CTS users per year). 72,000 users x 1,250 minutes per new user = 90 million minutes.

371 This assumes that such screening is implemented beginning in Fund Year 2019-20. For that period, the interim
compensation rate will be $1.58 per minute. See supra para. 26. 9 million minutes x $1.58 = $14.2 million.

372 Email and attachment from Kelly Kearn, Rolka Loube, to Robert Aldrich, CGB, FCC (Jan. 29, 2018) (Jan. 29,
2018 Rolka Data).

373 With a further 10 percent rate reduction in 2019-20, the compensation rate would be $1.42 per minute. See supra
para. 26. 14.9 million minutes x $1.42 = 21.1 million.

374 See, e.g., TEDPA Nov. 2017 Ex Parte, Attach. at 9 (reporting that providers “are on a very active and aggressive
campaign to get phones in every audiologist’s office in the state . . . but offer little if [sic] no assistance beyond
that”); id. at 17 (referencing a television commercial that “tends to be misleading and doesn’t explain how the phone
works.”); id. at 11 (raising concerns about a flyer for hearing care professionals that explains “How to Talk About
CaptionCall” because of its heavy emphasis on the amplification feature on IP CTS phones).

375 See, e.g., Princess Clark-Wendel, Financial Fraud: The Top 4 Scams Against the Elderly, (Sept. 9, 2014),
https://www.forbes.com/sites/sungardas/2014/09/09/what-everyone-should-know-about-financial-fraud-against-the-
elderly/#68e726d222de (describing seniors as the country’s most vulnerable citizens); National Council on Aging,
Top 10 Financial Scams Targeting Seniors, https://www.ncoa.org/economic-security/money-management/scams-
security/top-10-scams-targeting-seniors/ (last visited May 11, 2018) (noting that “financial scams targeting seniors
have become so prevalent that they’re now considered ‘the crime of the 215t century.’”); Patti Neighmond, Why It’s
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140.  Written Marketing Materials. We propose to require that all provider-distributed online,
print, and orally delivered materials used to market IP CTS be complete and accurate. We seek comment
on whether such a requirement would ensure that marketing materials make clear that [P CTS may not be
necessary for everyone and that to qualify for IP CTS use, consumers with hearing loss must be able to
certify that captioning is needed to enable them to understand telephone conversations. We believe this
step can reduce the likelihood that such materials will encourage the inappropriate use of IP CTS.3’¢ For
example, this would prohibit currently advertised statements suggesting that any amount of hearing loss
causing any degree of difficulty will qualify consumers for IP CTS.37” We also seek comment on whether
and to what extent this proposed rule change, which may require reprinting of previously produced
marketing materials, would impose a significant cost or administrative burden on providers.

141.  We also continue to be concerned about advertised offers of a free phone for anyone with
hearing loss who wants to subscribe to this service, which could both encourage consumers to sign up for
IP CTS (just to obtain the phone) even if they do not need it and give such individuals the misimpression
that the associated IP CTS services are also free. In addition to enticing consumers, we believe that the
incentive of a free phone can sway the opinion of third-party professionals, whose certification may
become more of a stamp of approval on a decision made by the consumer in response to provider
marketing efforts, rather than an independent evaluation of the consumer’s need for IP CTS.3”® Would a
requirement to eliminate from promotional materials, including print materials and websites, promises of
a free phone for anyone with hearing loss, without specifying that this service (and the associated phones)
are only intended for individuals who have a hearing loss that makes it difficult to use the phone, remove
such improper incentives and reduce the number of consumers who sign up for IP CTS without a specific
need for this service?’”® We seek comment on the merits of taking this measure and how the First
Amendment might apply in this context.

142.  Equipment Installer Notifications. To ensure that consumers are given full information
about the nature and costs of IP CTS prior to allowing providers to install these devices in their homes,
we propose that whenever there is a home installation of an IP CTS device by a provider’s employee,
agent, or contractor, such installer must explain to the consumer, prior to conducting such installation: (1)

(Continued from previous page)
Easier to Scam the Elderly (Dec. 6, 2012), http://www.npr.org/sections/health-shots/2012/12/06/166609270/why-its-
easier-to-scam-the-elderly.

376 In the accompanying Report and Order, we require IP CTS providers to place on their websites, advertising
brochures, and other consumer education and informational materials certain factual notices aimed at preventing
wasteful use of IP CTS. See supra Part I11.B.2. Here, we address the content of such marketing materials to ensure
that they convey accurate information about IP CTS.

377 See, e.g., CaptionCall, Difficulty Hearing on the Phone?, https://captioncall.com/now/ (last visited May 14, 2018)
(stating that IP CTS is “for anyone with hearing loss who has difficulty hearing on the phone”); E. E. Moran,
CaptionCall Presentation Review, FSHHP Conference (July 15, 2017), available at TEDPA Nov. 2017 Ex Parte,
Attach. at 19 (reporting on a presentation given by Teresa Shipman and Rich McCuen, on behalf of CaptionCall in
which instructors allegedly encouraged all people with hearing loss, regardless of the severity of such loss, to use IP
CTS).

378 See, e.g., 2013 IP CTS Reform Order, 28 FCC Rcd at 13441-42, para. 46 (noting that “when consumers are
drawn in initially by a provider’s offer of a free phone, and only subsequently seek evaluation and certification by a
professional, the professional’s role is likely to change from helping the consumer select on the merits from a
number of alternative assistive technologies, to accepting or vetoing a choice already made by the consumer, based
on exposure to ads promoting the free availability of an IP CTS phone™).

379 Under this approach, after the consumer is determined by a third-party hearing health professional to be qualified
for IP CTS, individuals would be permitted to receive an IP CTS device, in compliance with the D.C. Circuit’s
opinion in Sorenson.
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the manner in which IP CTS works,33° (2) the per-minute cost of providing captioning on each call (i.e.,
the applicable rate of provider compensation), and (3) that the cost of captioning is funded through a
federal program. We seek comment on this proposal.

143.  Incentives to Caretakers and Service Providers for Seniors. It also has come to our
attention that providers may be offering or providing incentives to caregivers and other professionals who
provide services to senior citizens to give them the names of potential new users or to encourage clients to
register for and use IP CTS. For example, one IP CTS provider’s website directed to “Caregivers &
Senior Living Professionals” directs such caregivers to order the IP CTS phone for their clients or
residents by visiting the provider’s website, completing an online order form for their clients, and making
sure “to use your unique promo code so we can track that referral back to your office.”*¥! We propose
to amend our rules to expressly prohibit providers from offering or providing any form of direct or
indirect incentives, financial or otherwise, to any person or entity for the purpose of encouraging referrals
of potential users, registrations, or use of IP CTS. We seek comment on this proposal.

144.  We tentatively conclude that compliance with these requirements regarding marketing
materials, notifications by equipment installers, and prohibition of certain incentives would impose
minimal costs on IP CTS providers. We seek comment on this tentative conclusion and on the costs and
benefits of adopting this proposal.

145.  Finally, we seek comment on whether there are any other components of an IP CTS
provider’s public relations, marketing, media planning, product pricing and distribution, or sales strategy
that could lead to waste, fraud, and abuse in the [P CTS program, and what rules we should adopt to halt
such practices.

2. IP CTS Registration Renewal and Phone Reclamation

146.  We seek comment on what rules are needed to prevent the unauthorized use of a
registered user’s IP CTS device after the authorized user ceases to use the service. Specifically, in light of
the reportedly high level of attrition among IP CTS users,*? we believe there is a risk that providers may
not be notified when the registered user of an IP CTS device discontinues use, and that such users’ IP
CTS devices may end up in the possession of others who are not properly registered to use IP CTS. In
this regard, we note that providers have an ongoing obligation to ensure the validity of the minutes they
submit for compensation.’®* To minimize the risk of inappropriate IP CTS use resulting from such churn,
we propose to require that IP CTS providers biennially obtain from their users a self-certification of their
continuing need to use IP CTS to achieve functionally equivalent telephone communication, and retain
copies of each self-certification, as well as other registration information, for a period of ten years.3%
Further, we propose to prohibit such providers from receiving compensation for I[P CTS provided to any
such individual who fails to re-certify within the specified interval or for calls associated with any device
for which such certification was required. At present, we do not see the need to apply these new
requirements to web and wireless IP CTS because we believe that the use of log-in credentials (which are

380 Until ASR is implemented, this will require provider representatives to notify consumers that IP CTS captions are
generated by a CA who listens to the other party on the line and provides the captions received by the IP CTS
subscribers.

31 CaptionCall, Caregivers & Senior Living Professionals, http://captioncall.com/educators-program/#eduHowTo
(last visited May 11, 2018) (emphasis in original).

382 Commenters have reported that average IP CTS users tend to be of an advanced age. 2013 IP CTS Reform
Order, 28 FCC Rcd at 13452, para. 70; see also Letter from Philip J. Macres, Counsel for TDI, to Marlene H.
Dortch, Secretary, FCC, CG Docket Nos. 13-24 and 03-123, Attach. at 25 (filed Apr. 26, 2013) (stating that a
RERC-TA survey found that survey “respondents who use a special captioned phone are more likely to be older,
retired and live alone” (emphasis omitted)).

383 47 CFR § 64.604(c)(5)(iii)(D)(1) (requiring providers seeking compensation to provide true and adequate data).
384 See UFC/ICC Transformation Order, 27 FCC Red at 17864.
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necessary to access such services) will reduce the likelihood of unauthorized use of such services upon
their discontinuation by consumers who have been registered to use them. We seek comment on this
belief.

147.  We also seek comment on whether to require IP CTS providers to notify each individual
who receives an I[P CTS device, at the time of such receipt and initial registration, that the user has an
obligation to ensure that the provider is notified if such user discontinues use of the captioning service. If
this proposal is adopted, we further propose that recipients of IP CTS devices be permitted to fulfill such
obligation either on their own or through a designated representative, at which time the provider would be
required to terminate the provision of IP CTS via that device. We further seek comment on whether to
adopt a rule requiring the provider to either disable the IP CTS capability of an end-user device or ensure
that the consumer (or his or her designee) returns the device to the provider, after notification that the
authorized user is no longer using the device for IP CTS. Finally, we seek comment on other steps that IP
CTS providers should take to ensure that the person who initially registers for a captioning service
remains the exclusive user of the captioning service provided on that user’s device.

148.  We believe that compliance with these registration renewal and phone reclamation
requirements would impose minimal costs on providers. We seek comment on this view and on the costs
and benefits of adopting these proposals.

3. Requiring an Easy Way to Turn Captions On or Off

149.  We propose to require providers to ensure that their I[P CTS equipment provides an easy
way to turn captions on or off, either before placing a call or while a call is in progress. Currently, the
Commission’s rules require I[P CTS telephones distributed by providers to include an easily operable
feature to turn captions on through a single step.®> In 2013, the Commission adopted this “Captions-On
Button Rule” in association with the Default-Off Rule,¢ the latter of which required that captions
automatically revert to “off” at the end of each call, necessitating the affirmative step of turning them
back on at the start of each subsequent call. However, a consequence of the D.C. Circuit decision
vacating the Default-Off Rule is that most IP CTS devices now automatically default to have captions on
at the start of a call.’®” We believe there now is a corresponding need to be able to easily turn captions off’
when captions are not needed.*%?

150.  We also propose to prohibit provider practices designed to induce an individual to turn
captions on, or leave them on, when that person otherwise would not do so. For example, anecdotal
information suggests that, at one point in time, some phones were equipped with lights that blinked
whenever captions were turned off, and that such blinking only ceased when the caller turned the captions
back on. We believe it is inappropriate to employ a “captions-off indicator” that is disruptive to carrying
on a telephone conversation, thus prompting the user to turn captions on even when they are not necessary
to call comprehension.

151.  Accordingly, we propose to require both (1) an easily operable button, icon, or other
comparable feature that requires a single step for consumers to turn captioning on or off, and (2) a
prohibition against the installation of features in provider-distributed services or devices that have the

385 47 CFR § 64.604(c)(10).
386 2013 IP CTS Reform Order, 28 FCC Rcd at 13498, App. B (§ 64.604(c)(10)(1)).
387 See Sorenson, 755 F.3d at 710.

388 This could occur, for example, when the IP CTS user is in a quiet environment, waiting on hold, or able to
sufficiently amplify the other party’s voice. It is also necessary to turn captions off when a person not registered for
IP CTS uses the device as an ordinary or amplified phone.
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foreseeable effect of encouraging IP CTS users to turn on captions even when they are not needed.’® We
believe that compliance with these requirements would impose minimal costs on IP CTS providers. We
seek comment on this view and on the costs and benefits of adopting these proposals as a means of
reducing waste and improving the efficiency of IP CTS. We also seek comment on the amount of time
that would be needed to effect their implementation.

F. Additional Measures

152. We also seek comment on additional steps we could take to help prevent waste, fraud,
and abuse in the provision of I[P CTS. What other measures could we implement to better ensure that
limited program dollars are used to support the use of IP CTS by eligible individuals with hearing loss?
For instance, do IP CTS providers currently have processes in place to enable or require call takers to
identify individual calls or patterns of calls that may suggest noncompliance with program rules? Should
the FCC impose requirements on providers that they enable or require CAs to flag individual calls that
may suggest that I[P CTS functionality is being used improperly? For example, some consumers in a
household may use captioning features who do not actually need them.?*® Should any steps we take focus
on individual calls or identified patterns? Should IP CTS providers have an obligation to report any such
flags to the TRS Fund administrator or the FCC? Should we take steps to ensure that any particular calls
where IP CTS is improperly used are not compensated out of program dollars? Are there auditing
procedures that the FCC, the TRS Fund administrator, or IP CTS providers should take to identify any
such calls and to ensure providers are offering IP CTS only to eligible consumers?

153.  We also seek comment on whether the FCC should consider additional measures to
ensure call quality for 911 calls made using [P CTS. Given the important and often exigent circumstances
associated with 911 calls, the Commission previously adopted rules requiring IP CTS providers to
transfer emergency calls to 911, to prioritize emergency calls, and to communicate essential information
to first responders answering 911 calls.?! Are these requirements sufficient to ensure proper emergency
call handling by IP CTS providers? The Commission also has taken enforcement action against several
IP CTS providers for failures to relay 911 calls as required by our rules.>*> Are IP CTS providers taking
sufficient steps to detect and remedy 911 call failures? Have callers encountered technical difficulties or
call quality issues when making 911 calls? To what extent should the Commission adopt standards for
the accuracy and synchronicity of captions on 911 calls handled by IP CTS providers, to enable the
effective and timely exchange of information in an emergency? Are there other minimum criteria that
should be established for such calls? Are there unique challenges with respect to relaying calls to 911
associated with any of the methods used to generate IP CTS captions (i.e., fully automated ASR, CA-
assisted ASR or stenographic supported captions)?3® Finally, are additional auditing requirements,
beyond those already governing TRS providers,*** necessary to ensure compliance with the Commission’s
911 IP CTS call handling requirements? For example, should we conduct regular testing to ensure such
compliance? We ask commenters to address the costs and benefits associated with any proposed
measures.

G. Technological Advances

154. We seek comment on the extent to which alternative communication services and

389 We note that a requirement to facilitate turning captioning off is different than a requirement to have captions
defaulted to off at the start of each call, and therefore not inconsistent with the D.C. Circuit’s opinion in Sorenson.

390 See supra para. 10.
3147 CFR § 64.605(a).

32 See, e.g., Sprint Corporation, Order, 30 FCC Red 10059 (2015); Hamilton Relay, Inc., Order, 30 FCC Rcd 10081
(2015); InnoCaption, Inc., Order, 30 FCC Rcd 10101 (2015).

393 See, e.g., Hamilton May 24, 2018 Ex Parte at 2; Consumer Groups May 25, 2018 Ex Parte at 4.
94 47 CFR § 64.604(c)(5)(iii)(D)(6).
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applications, which are not funded through the TRS program, can complement or reduce reliance on IP
CTS.3 For example, to what extent can amplified telephones, high definition VoIP services (HD voice)
over wired and wireless networks,3¢ video over broadband and cellular networks, noise-canceling
techniques, audio personalization,*’ and various forms of text-based communications—for example, real-
time text (RTT),**® e-mail, short messaging services, instant messaging, and online chat sessions—meet
the communications needs of people with hearing and speech disabilities? To the extent that these
mainstream technologies enable functionally equivalent access to voice telephone services for some
individuals, we believe they may reduce reliance on [P CTS and thereby help preserve the TRS Fund for
others for whom IP CTS is essential for telephone communication. We seek comment on this belief, and
whether there are registered IP CTS users who only use their IP CTS devices in certain situations, but rely
on more direct alternatives, such as phone amplification, in other situations. We further seek comment on
how we can collect data on the potential markets for these off-the-shelf technologies, as well as their
usage by individuals who are current or potential users of IP CTS.

VI NOTICE OF INQUIRY

155.  In this Notice of Inquiry (NOI), we seek comment on establishing objective, quantifiable,
and measurable performance goals and service quality metrics to evaluate the efficacy of the IP CTS
program.’” By developing well-defined measures of IP CTS performance, the results of which can be
made transparent to the public, we seek to enable consumers to make more informed decisions in their
selection of IP CTS providers, and to allow this program to evolve as technological changes are adopted
in the telecommunications industry.

A. Performance Goals

156.  We seek comment on appropriate performance goals for the IP CTS program. The
Commission’s objective here is to state these goals in terms that lend themselves to evaluating progress
toward achieving the Congressional objectives set forth in section 225 of the Act. Once established, we
anticipate that the performance measures established through this proceeding will significantly enhance

395 RAZ Mobility June 1, 2018 Ex Parte at 1 (requesting that the Commission seek comment on whether new
technologies can offer functional equivalency and reduce costs compared to IP CTS).

39 HD voice is an IP-based standard for voice quality that extends the audio frequencies available on a telephone
call and incorporates noise-cancelling technologies to create a more natural sounding call. See Improvements to
Benchmarks and Related Requirements Governing Hearing Aid-Compatible Mobile Handsets; Amendment of the
Commission’s Rules Governing Hearing Aid-Compatible Mobile Handsets, Fourth Report and Order and Notice of
Proposed Rulemaking, 30 FCC Rcd 13845, 13859-60, para. 28 & n.79 (2015).

397 According to RAZ Mobility, an audio personalization service can be used to personalize a person’s smartphone
audio based on the individual’s personal hearing profile. See RAZ Mobility June 1, 2018 Ex Parte at 1.

38 RTT is text communication transmitted immediately as it is created, e.g., on a character-by-character basis. 47
CFR § 67.1.

399 In 2015, the Government Accountability Office (GAO) released a report: GAO, Report to Hon. Jeff Sessions,
U.S. Senate, Telecommunications Relay Service: FCC Should Strengthen Its Management of Program to Assist
Persons with Hearing or Speech Disabilities, GAO-15-409 (Apr. 2015), http://gao.gov/assets/670/669916.pdf (GAO
Report). Relying on GAO’s own work on standards for internal control and the GPRA Modernization Act of 2010,
codified at 5 U.S.C. § 306 and 31 U.S.C. §§ 1115-1116, GAO recommended that the Commission develop goals
along with specific performance measures crafted around those goals to determine if in an objective, quantifiable
way TRS is fulfilling its purpose of making available functionally equivalent telecommunications services to
persons with hearing and speech disabilities. GAO Report at 3 (explaining the standards against which the FCC’s
program management was measured). GAO explained that “[p]erformance measurement is critical to determining a
program’s progress in meeting its intended outcomes and allowing Congress, FCC, and [Rolka Loube] to assess the
effectiveness of the TRS program and determine if operational changes are needed.” Id. at 20. This proceeding
responds in part to the GAO Report with respect to IP CTS. We recently sought comment on performance goals and
objectives for VRS. VRS Improvements NOI, 32 FCC Red at 2464-68, paras. 62-77.

69



http://gao.gov/assets/670/669916.pdf

Federal Communications Commission FCC 18-79

the Commission’s ability to serve TRS users and to ensure that the TRS program is effective in achieving
good stewardship of the TRS Fund.

157.  We believe that the primary goals for the [P CTS program should be (1) to make
communications services available to individuals with communications disabilities that are functionally
equivalent to communications services used by individuals without such disabilities; (2) to keep up with
technological changes and advances in the telecommunications industry; and (3) consistent with the
concepts of good government and proper stewardship of the Fund, to improve the efficiency of IP CTS,
and reduce the incidence of waste, fraud, and abuse. Below we discuss each of these goals, along with
the performance metrics to which we believe they should be linked. We seek comment on whether these
or other goals are appropriate for assessing the IP CTS program and IP CTS provider performance.

158.  Goal #1: Functional Equivalence. Given the requirement in section 225 of the Act for
the Commission to ensure, to the extent possible, the availability of TRS for people with hearing or
speech disabilities that is functionally equivalent to voice telephone services used by people without such
disabilities,*?* we seek comment on whether we should set as our first goal that communications services
used by these populations be comparable to communications services used by the general public,
including communications that take place over the PSTN, cellular networks, and VoIP transmissions. In
April 2011, consumer groups suggested that functional equivalence be defined as enabling “[p]ersons
receiving or making relay calls . . . to participate equally in the entire conversation with the other party or
parties and . . . experience the same activity, emotional context, purpose, operation, work, service, or role
(function) within the call as if the call is between individuals who are not using relay services on any end
of the call.”*" We seek comment on the extent to which this is an appropriate definition of functional
equivalence for the purpose of defining this performance goal.

159.  Goal #2: Technological Advances. Section 225 directs the Commission to adopt
regulations that encourage “the use of existing technology and . . . do not discourage or impair the
development of improved technology.”*? We therefore ask whether the second goal of the IP CTS
program should be to ensure that this program utilizes technological changes and advances in the
telecommunications industry to the greatest extent possible, as needed to achieve functionally equivalent
communication for this population. This goal would not be limited to current technological capabilities,
but rather seek to ensure that people with communication disabilities are able to take full advantage of
innovative communication technologies, such as ASR, as these continue to be developed. We seek
comment on this goal, and more specifically, on how the use of mainstream and off-the-shelf technologies
can provide functional alternatives to, or supplement, I[P CTS in meeting the needs of individuals who are
deaf, hard of hearing, deaf-blind, or have speech disabilities. For example, to what extent can individuals
who use IP CTS also be able to communicate directly with others through the use of amplified
telephones, high definition VolP services over wired and wireless networks, video over broadband and
cellular networks, and text-based communications (i.e., electronic messaging services, such as e-mail,
short messaging service, instant messaging, and online chat sessions)?4?> We ask commenters to address
the types of circumstances when these or other emerging technologies can be used to provide functionally
equivalent telephone communication for people with communications disabilities. What steps, if any,
should the Commission be taking to foster such direct communication solutions?

400 47 U.S.C. § 225(a)(3), (b)(1).

401 Letter from Tamar Finn, Counsel to Telecommunications for the Deaf and Hard of Hearing, Inc. (TDI), to
Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 10-51, Attach. at 1 (filed Apr. 12, 2011)
(“Consumer Groups’ TRS Policy Statement — Functional Equivalency of Telecommunications Relay Services:
Meeting the Mandate of the Americans with Disabilities Act”).

40247 U.S.C. § 225(d)(2).

403 See, e.g., RTT Order, 31 FCC Red at 13602, para. 66 (requiring Tier I service providers choosing to support RTT
in lieu of TTY for IP wireless services to begin deploying RTT by the end of 2017).
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160.  Goal #3: Provision of Service in the Most Efficient Manner. Section 225 directs that
TRS be made available “in the most efficient manner.”*** To this end, we ask whether the third program
goal should be to improve the efficiency of the I[P CTS program and to reduce this program’s incidence of
waste, fraud, and abuse. We also seek comment on whether efficiency can be measured solely in terms of
the cost incurred to achieve a certain level of functional equivalence, or whether there are additional
factors, such as timeliness and effectiveness, that should go into this determination. We further seek
comment on how this goal should be balanced against the performance goal of ensuring the provision of a
functionally equivalent conversational experience through IP CTS.

B. Performance Measures

161.  To ensure that our performance goals are being met, we must define measurements that
can provide valuable empirical evidence to objectively assess these goals. In addition to enabling the
Commission to track the progress and success of the [P CTS program, these measurements will provide
valuable empirical evidence for Commission policy makers to craft rules for effective implementation and
oversight of the IP CTS program, as well as to ensure that consumers are provided with the information
they need to make informed choices in their selection of provider services.

162.  Some of these metrics may be observed automatically, e.g., by call processing logs or
other measurement tools, while others may require evaluation by IP CTS users or human subject matter
experts. We seek comment on whether the derivation of data used to measure IP CTS service quality
should be overseen by the TRS Fund administrator or otherwise developed through contractual or similar
arrangements with independent third parties selected by the Commission. We believe that calculations
resulting from IP CTS performance measures will have greater efficacy if they are conducted
independently (i.e., not by the regulated entities).4%

163.  We also seek comment on whether we should publish the metrics achieved for each
provider, as it appears likely that making these results available to the public in a standard format will aid
users in their selection of IP CTS providers. If shared publicly, we seek comment on the merits of
developing a system by which IP CTS users can rate the quality and performance of [P CTS calls (based
on the metrics discussed below) to increase competition. Finally, we seek comment on how such
information should be presented to users, and whether there are concerns with such information being
utilized in outreach or marketing materials.

1. Functional Equivalence

164. Inthe 2013 IP CTS Reform FNPRM, the Commission sought comment on establishing
certain mandatory minimum requirements to ensure the functional equivalency of telephone
communication via [P CTS, including the speed and accuracy of captioning, as well as the appropriate
balance between these two measures.*®® Based on input received in response (most of which supports the
adoption of measurable standards for this purpose);*” quality and usability assessments performed under

404 47 U.S.C. § 225(b)(1).
405 See 2017 VRS Improvements NOI, 32 FCC Rcd at 2465, para. 66.

406 See 2013 IP CTS Reform FNPRM, 28 FCC Rcd at 13485, paras. 141-42. For example, the Commission asked
whether providers should be permitted to compromise speed in favor of greater accuracy or vice versa. 2013 I[P CTS
Reform FNPRM, 28 FCC Rcd at 13485, para. 142.

407 See Hamilton 2013 FNPRM Comments at 12-14; Hamilton 2013 FNPRM Reply Comments at 10-11; Sprint
Reply Comments, CG Docket Nos. 13-24 and 03-123, at 7-8 (filed Dec. 4, 2013) (Sprint 2013 FNPRM Reply
Comments); Consumer Groups 2013 FNPRM Comments at 20; Miracom 2013 FNPRM Comments at 2-4; Ultratec
Reply Comments, CG Docket Nos. 13-24 and 03-123, at 8-10 (filed Dec. 4, 2013) (Ultratec 2013 FNPRM Reply
Comments). But see Sorenson 2013 FNPRM Comments at 30-31; Sorenson 2013 FNPRM Reply Comments at 14-
15 (maintaining that each IP CTS user should be allowed to make their own choice between providers—for
example, based on how each user prioritizes speed and accuracy).

71



Federal Communications Commission FCC 18-79

contract with MITRE,*® and recommendations from the Commission’s Disability Advisory Committee
(DAC),*” we seek comment on use of the following metrics to measure IP CTS service quality: (1)
transcription accuracy; (2) transcription synchronicity; (3) transcription speed; (4) speed of answer; (5)
dropped or disconnected calls; (6) service outages; and (7) usage data. How frequently should such
testing or data gathering be performed and how should the information from such testing be reported?4!°

165.  Transcription Accuracy. We believe that standard measurements of captioning accuracy
(using either CA-assisted and ASR versions) are needed to effectively measure functional equivalence on
a regular basis, and seek comment on this belief, as well as on the appropriate components that should go
into such assessments.*!! We note that the Commission has defined accuracy in the context of closed
captioning for video programming as including (in relevant part) considerations for the order of the
words, proper spelling and punctuation, and correct tense.*'> We seek comment on whether these
guidelines are appropriate for IP CTS, and if so, how they should be measured. Should we adjust
accuracy measurements or standards to take account of the type of call measured, e.g., calls to 911 or calls
for services that use a specialized vocabulary, such as calls pertaining to medical, legal, or technical
computer support?

166.  What methods do providers currently use to evaluate the accuracy of [P CTS
transcription? Are there metrics used to assess the accuracy of computer-assisted real-time translation
(CART) or court reporting that could be effectively applied to IP CTS? The DAC suggests evaluating
accuracy by calculating major errors (i.e., errors that change the meaning of a transcription) and minor
errors (i.e., errors that while technically incorrect, do not substantively change the meaning of the
transcription).*!3 MITRE suggests differentiating between transcription completeness and accuracy.*'* It
defines completeness as a measure of all the words transcribed, whether correctly or incorrectly as a
percentage of the total words spoken, and accuracy as the percentage of words from the conversation that
are correctly transcribed on the screen.*'> Another way of assessing accuracy may be to examine the
semantic error rate, which, according to one source, considers “the fraction of utterances in which we
misinterpret the meaning.”*'¢ Additionally, should transcription readability, which can be affected by
correct punctuation and capitalization, be a component of accuracy?*'” We seek comment on whether and
how these various factors should be used to measure IP CTS accuracy, whether CA-assisted or entirely
automated through ASR, and any other metrics that the Commission should use for this purpose.

408 See MITRE Phase 2 Summary; see also Letters from Tom Wheeler, Chairman, FCC, to Members of Congress,
OL Docket No. 15-9 (July 10, 2015), https://apps.fcc.gov/edocs_public/attachmatch/DOC-334444A1.pdf
(concerning a GAO Report on Management of Program to Assist with Hearing or Speech Disabilities).

409 Recommendation of the FCC DAC, IP CTS Quality Standards, CG Docket Nos. 03-123 and 13-24 (filed Sept.
23, 2016), https://apps.fce.gov/edocs_public/attachmatch/DOC-341497A1.pdf (DAC Sept. 2016 Recommendation).

410 The DAC recommends that at least monthly testing should be performed to determine compliance and suggests
reliance on both provider self-testing and independent third-party testing. Id. at 3.

41 See id. at 1-2 (recommending the Commission establish metrics and measures for IP CTS accuracy).
41247 CFR § 79.1G)(2)(0).

413 DAC Sept. 2016 Recommendation at 1-2. The DAC suggests missing words could be either major or minor
errors. Id. at 1.

414 See MITRE Corporation, Internet Protocol Caption Telephone Service (IP CTS) Devices: Summary of Phase 1
Activities (2017), CG Docket Nos. 03-123 and 13-24 at 4-6 (posted Apr. 11, 2018),
https://ecfsapi.fcc.gov/file/10411287298464/MITRE%20Corporation%20Summary%200f%20Phase%201.pdf
(MITRE Phase 1 Summary) (measuring completeness and accuracy separately).

415 See id. at 4, 6.
416 Sorenson Nov. 28, 2017 Ex Parte, Attach. 1 at 2.
417 See id., Attach. 2 at 5.
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167.  Finally, we seek comment on the tools that should be used to evaluate transcription
accuracy given that our rules prohibit TRS providers from retaining records of the content of any
conversation beyond the duration of a call.*'® Are there real-time or other methods that can be used to
measure the accuracy of calls consistent with this prohibition? For example, should we use anonymous
callers to make and record call interactions for later analysis by experts? Alternatively, should we have
independent third parties test transcription accuracy using test call scripts?4!”

168.  Transcription Synchronicity. We next ask whether the Commission should measure the
synchronicity of communications during an IP CTS call as a measure of functional equivalency. While
we recognize that there is necessarily some delay during IP CTS calls that are handled by third-party CAs,
we believe that functional equivalency requires that this delay be kept to a minimum, and that captions
should begin to appear at the approximate time that the corresponding speech begins and end
approximately when the speech ends.*?® MITRE, the DAC, and other commenters agree that measuring
transcription delay is appropriate for IP CTS quality testing.*?! Accordingly, we seek comment on use of
synchronicity as an appropriate metric, and how best to assess it, reminding commenters of our
suggestion in the 2013 IP CTS Reform FNPRM to calculate the lag time between the hearing party’s
response and the time when the captions appear.*??> MITRE proposes a slight variation, to define
transcription delay as the time elapsed from when an IP CTS user hears the other party’s voice on a
caption phone to when captions of that speech are displayed on the phone’s screen.*?> We seek comment
on each of these approaches.

169.  We also seek comment on methods that may be available to evaluate the synchronicity of
captions. Should providers be required to collect and report the amount of transcription delay on each IP
CTS call? Alternatively, should we have independent third parties test for this delay using test scripts?
How should the information from the testing be reported and how frequently should such testing and data
gathering be performed? To the extent that a delay occurs, we seek comment on how we should factor in
its causes, be they technical, network- or equipment-related, or dependent on the speech of the party
whose conversation is being captioned.

170.  Transcription Speed. We seek comment on the need to measure the speed of [P CTS
transcription. The DAC proposes defining transcription speed by calculating the number of words
transcribed divided by the time needed to transcribe those words (measured in seconds) and multiplied by

418 47 CFR § 64.604(a)(2).

419 The DAC recommends that standard test scripts should follow a natural telephone conversation and be developed
based on industry standards, with appropriate consideration of the type and complexity of vocabulary and speed of
delivery. DAC Sept. 2016 Recommendation at 2. The DAC also states that, due to a wide range of quality issues
such as telephone audio (including static, distortion, inaudible or unintelligible conversation, and background
noises), various accents and regional dialects, a controlled environment works best to measure this standard. /d.
The DAC also recommends that any scripts used for third-party testing should not be given or identified to relay
providers. Id. at 3.

420 This is consistent with the Commission’s requirement for closed captions on video programming to be
synchronous with the programming’s audio content, which requires a match between captions and the spoken words
“to the greatest extent possible.” 47 CFR § 79.1(j)(2)(ii); see also Sorenson Nov. 28, 2017 Ex Parte, Attach. 2 at 5
(noting that the benefit of captions to users with hearing loss “decreases if the transcription has a long lag relative to
the audio”).

421 See MITRE Phase 1 Summary at 6. The DAC also recommends the Commission adopt a metric for caption
delays and recommends the Commission conduct a controlled study to determine the amount of delay that is
generally acceptable to the average IP CTS user, while still receiving a functionally equivalent experience. DAC
Sept. 2016 Recommendation at 2-3.

422 2013 IP CTS Reform FNPRM, 28 FCC Rcd at 13485, paras. 141-42.
423 See MITRE Phase 1 Summary at 6.
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60.424 Suggesting that speed cannot be accurately measured for live calls because the speaking speed of
the non-captioned telephone user is unknown and there may be “silence gaps” during conversations, the
DAC instead proposes to rely on test scripts to measure compliance with speed requirements.*>> We seek
comment on the feasibility of measuring the speed of live calls, as well as the use of test scripts versus
other methods to assess this metric. Are there environmental or other factors that may affect whether a
speed test using a test script accurately reflects transcription speed on a live call? We also seek comment
on whether the TRS Fund administrator or an independent third-party contracted by the Commission
should conduct speed tests and the frequency with which these tests should be performed. 426

171.  Speed of Answer. Commission rules require that 85 percent of all IP CTS calls be
answered within ten seconds. Providers must include data that enables tracking of their speed of answer
in their CDRs and related filings submitted to the TRS Fund administrator. We currently measure speed
of answer for IP CTS calls by the time it takes for CAs to establish the connection between an IP CTS
user’s request for captioning and the start of captioning services. The collection of this data enables the
Commission to monitor the extent to which provider connection time for IP CTS users is comparable to
the connection time for voice telephone users. We seek comment on inclusion of this metric to assess
functional equivalency, and how it can best be measured. Should we rely on IP CTS providers to measure
and report their connection delay, or use independent third parties for this purpose? How frequently
should we test and require the reporting of connection delays?

172.  Dropped or Disconnected Calls. We seek comment on whether to track and measure the
percentage and frequency of “dropped” or disconnected calls, and to compare these results with the
various telephone communication technologies used by the hearing community. We believe that to
achieve functional equivalency, the number of dropped or disconnected IP CTS calls should be
comparable to the number of dropped or disconnected voice calls placed by the hearing public. We seek
comment on use of this metric for this purpose, and how such data should be compared with dropped or
disconnected telephone calls made over mainstream voice networks. Should such data be collected
through user feedback, test calls, by analyzing provider logs or by a combination of these measures? We
further seek comment on how such data should be presented to IP CTS users, if made publicly available.

173.  Service Outages. Commission rules require all Internet-based TRS providers to notify
the Commission in the event of an unplanned service outage of any duration or a voluntary service
interruption of less than 30 minutes, and to seek advance approval for voluntary interruptions of longer
duration.*?’ In addition, redundancy of facilities is a requirement for all forms of TRS.#?® In general, to
achieve functional equivalence, we believe that the frequency and extent of IP CTS service outages and
interruptions should not exceed that of outages and interruptions occurring on transmission services used
by hearing people. We seek comment on this belief and use of this metric to measure the goal of
functional equivalency.

174.  Usage Data. One measure of determining the extent to which IP CTS is successfully
providing functionally equivalent communication is the extent to which this service is being used by

424 DAC Sept. 2016 Recommendation at 2.
a5 17

426 The DAC recommended that the Commission consider the frequency of testing with all of its proposals,
suggesting at least monthly testing, and recommending both provider self-testing and independent third-party
testing. Id. at 3.

427 47 CFR § 64.606(h)(3).

428 See id. § 64.604(b)(4)(ii) (requiring TRS to have “redundancy features functionally equivalent to the equipment
in normal central offices, including uninterruptible power for emergency use”).
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people with hearing disabilities who are in need of this service.*?® While the Commission generally
gathers data on minutes of use, at present, the Commission lacks conclusive information about the
number of eligible individuals using IP CTS in the United States. However, this data could be obtained
through collection in the TRS-User Registration Database (TRS-URD).#3° After measures are
implemented to prevent individuals from using this service if they do not need it,**! when measured
against demographic statistics regarding various kinds and levels of hearing loss, this metric may help to
assess the program’s success and determine whether functionally equivalent communication via I[P CTS
has been made available “to the extent possible,” as mandated by section 225(b) of the Act. We also seek
comment from IP CTS providers on what kind of information they collect about the demographics of
their users, and invite them to submit summaries of such information.

175. We seek comment on whether there are other metrics that the Commission should
consider for measuring the extent to which IP CTS call quality achieves functional equivalency for its
users.

2. Technological Advances

176.  As noted above, there may be several new technologies that can provide effective
alternatives or supplements to IP CTS, depending on the situation. In addition to the various text and
video capabilities on smart phones, tablets, desktops, and laptops that enable direct communications,
other innovations, such as RTT, may provide individuals with communication disabilities with an
opportunity to communicate directly with each other. The DAC also recommends that the Commission
seek information on how IP CTS may benefit from the introduction of HD/wide band audio and other
technological improvements.*> We seek comment on ways to measure the extent to which evolving
communications technologies can provide functionally equivalent communications services for people
with disabilities who cannot use traditional voice telephone options. For example, we seek comment on
whether and how we should assess the extent to which these alternative technologies can improve the
accuracy, synchronicity, speed of answer, frequency of dropped or disconnected calls, and frequency of
service outages of telephone calls placed by such individuals. We ask commenters who have made such
measurements to submit their data.

177.  We believe that, consistent with section 225(d)(2), the Commission should encourage the
use of off-the-shelf or assistive technologies to achieve direct calling arrangements, so long as the service
quality afforded by these technologies represents at least the same level as, or is an improvement over, the
level of quality realized by using IP CTS, and seek comment on this belief. In this regard, we note that
whether an individual’s use of any off-the-shelf or assistive technology creates a functionally equivalent
direct calling experience will always be unique to the individual. Is there some minimum level of service
quality below which the use of off-the-shelf or assistive technologies to achieve direct calling
arrangements should not be encouraged?

429 See 47 U.S.C. § 225(b)(1) (stating that “the Commission shall ensure that interstate and intrastate
telecommunications relay services are available, to the extent possible and in the most efficient manner, to hearing-
impaired and speech-impaired individuals in the United States”).

430 The TRS-URD is a centralized system of records containing TRS user identification data that enables the
Commission to ensure that only individuals properly registered to use TRS are able to utilize these services. 47 CFR
§ 64.601(a)(40). The TRS-URD has been activated for VRS, and the Commission is considering whether to expand
the database to include IP CTS user data. See Video Relay Service Providers May Begin Submitting Data to the TRS
User Registration Database, Public Notice, 32 FCC Rcd 10467 (OMD 2017); 2013 IP CTS Reform FNPRM, 28
FCC Rcd at 13479-80, para. 128.

431 The Commission is taking measures in the Report and Order and proposing additional measures in the Further
Notice to curb wasteful provision of this service that we believe to be inflating its usage. See supra Parts I11.B and
V.C,D,E,and F.

$2DAC Sept. 2016 Recommendation at 3.
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178.  We further seek comment on how we can collect data on the potential markets for these
off-the-shelf technologies, as well as their usage by individuals who are current or potential users of IP
CTS. We believe we can better achieve our goal of ensuring that individuals with disabilities make use of
technological advances with a more complete understanding of who uses IP CTS as compared to
alternative means of communication. For example, are there registered IP CTS users who only use their
IP CTS devices in certain situations, but rely on more direct alternatives, such as phone amplification, in
other situations? What measures should be used to evaluate the extent to which alternatives to IP CTS are
being used by people with hearing or speech disabilities? For example, should the Commission contract
for a survey of deaf and hard of hearing individuals to collect such information?

179.  In addition, we seek comment and data on the extent to which any existing TRS
regulations “discourage or impair the development of improved technology.”*33 We ask commenters to
specifically identify such regulations and whether they should be amended.

3. Program Efficiency

180.  In addition to helping the Commission determine the success of the IP CTS program’s
efforts to ensure that people with disabilities have telecommunications access, data on potential and
existing IP CTS users can help ensure that waste, fraud, and abuse of the TRS program are kept to a
minimum. Abusive practices by service providers and calls by ineligible users have, at various times
during the history of TRS, presented a threat to the TRS program. In the accompanying Further Notice,
the Commission seeks comment on a number of rules to ensure that IP CTS is used only for its intended
purposes in an attempt to curtail potential waste in this program. Accurate information about the number
of users and the frequency and duration of their calls will assist the Commission in protecting program
integrity and ensuring that this program is being used properly in accordance with Congress’s goal of
ensuring effective telecommunications access to people with communication disabilities. We seek
comment on metrics that would be appropriate to ensure the efficiency of the IP CTS program.

181.  Other Measures. We seek comment on other metrics we could employ to measure the
performance goals for IP CTS. Commenters should address, with specificity, what should be measured,
how it should be measured, and how often it should be measured, along with any estimated costs and
benefits of such measurements.

VII. PROCEDURAL ISSUES

182.  Final Regulatory Flexibility Analysis. As required by the Regulatory Flexibility Act of
1980, as amended (RFA),** the Commission has prepared a Final Regulatory Flexibility Analysis
(FRFA) relating to this Report and Order. The FRFA is set forth in Appendix D.

183.  Initial Regulatory Flexibility Analysis. As required by the RFA, the Commission has
prepared an Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on
small entities of the policies and rules addressed in this document).**> The IRFA is set forth in Appendix
E. Written public comments are requested on this IRFA. Comments must be identified as responses to
the IRFA and must be filed by the deadlines for comments on the Further Notice. The Commission will
send a copy of the Further Notice, including the IRFA, to the Chief Counsel for Advocacy of the Small
Business Administration.**¢ In addition, the Further Notice and IRFA (or summaries thereof) will be
published in the Federal Register.’

184.  Paperwork Reduction Act Analysis — Report and Order. The Report and Order adopts

43347 U.S.C. § 225(d)(2).
$45U.S.C. § 601 et seq.
435 Pub. L. No. 104-13, 109 Stat 163 (1995) (codified at 44 U.S.C. §§ 3501-3520).
436 See 5 U.S.C. § 603(a).
BT 1d.
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new information collection requirements subject to the Paperwork Reduction Act of 1995 (PRA).*® The
new information collection requirements will be submitted to the Office of Management and Budget
(OMB) for review under section 3507(d) of the PRA.#° Prior to submission to OMB, the Commission
will publish a notice in the Federal Register seeking public comment on the new information collection
requirements contained in this proceeding. In addition, pursuant to the Small Business Paperwork Relief
Act of 2002, that notice will also seek comment on how the Commission might further reduce the
information collection burden for small business concerns with fewer than 25 employees. 44

185.  Paperwork Reduction Act Analysis — Further Notice. The Further Notice seeks comment
on proposed rule amendments that may result in new or modified information collection requirements. If
the Commission adopts any new or modified information collection requirements, the Commission will
publish another notice in the Federal Register inviting the public to comment on the requirements, as
required by the PRA.*! In addition, pursuant to the Small Business Paperwork Relief Act of 2002, we
seek specific comment on how we might further reduce the information collection burden for small
business concerns with fewer than 25 employees. 442

186.  Comments. Pursuant to sections 1.415 and 1.419 of the Commission’s rules, 47 CFR
§§ 1.415, 1.419, interested parties may file comments on or before the dates indicated on the first page of
this document. Comments may be filed using the Commission’s Electronic Comment Filing System
(ECFS). See FCC, Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24121
(May 1, 1998).

* Electronic Filers: Comments may be filed electronically using the Internet by accessing the

ECFS: https://www.fcc.gov/ecfs/filings.

*  Paper Filers:

o Parties who choose to file by paper must file an original and one copy of each filing. If
more than one docket or rulemaking number appears in the caption of this proceeding,
filers must submit two additional copies for each additional docket or rulemaking
number.

o Filings can be sent by hand or messenger delivery, by commercial overnight courier, or
by first-class or overnight U.S. Postal Service mail. All filings must be addressed to the
Commission’s Secretary, Office of the Secretary, Federal Communications Commission.

All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary must be
delivered to FCC Headquarters at 445 12t St., SW, Room TW-A325, Washington, DC 20554. The filing
hours are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together with rubber bands or fasteners.
Any envelopes and boxes must be disposed of before entering the building.

o Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743.

o U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12t
Street, SW, Washington, DC 20554.

187.  People with Disabilities: To request materials in accessible formats for people with
disabilities (Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call
the Consumer and Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (TTY), or 844-
432-2275 (videophone).

438 pub. L. No. 104-13, 109 Stat 163 (1995) (codified at 44 U.S.C. §§ 3501-3520).
439 44 U.S.C. § 3507(d).
440 pyb. L. No. 107-198, 116 Stat. 729 (2002); 44 U.S.C. § 3506(c)(4).
#4144 U.S.C. §§ 3501-3520.
“2 14, § 3506(c)(4).
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188.  Ex Parte Rules. The proceeding this Further Notice and NOI initiates shall be treated as
a “permit-but-disclose” proceeding in accordance with the Commission’s ex parte rules.* Persons
making ex parte presentations must file a copy of any written presentation or a memorandum
summarizing any oral presentation within two business days after the presentation (unless a different
deadline applicable to the Sunshine period applies). Persons making oral ex parte presentations are
reminded that memoranda summarizing the presentation must (1) list all persons attending or otherwise
participating in the meeting at which the ex parte presentation was made, and (2) summarize all data
presented and arguments made during the presentation. If the presentation consisted in whole or in part of
the presentation of data or arguments already reflected in the presenter’s written comments, memoranda
or other filings in the proceeding, the presenter may provide citations to such data or arguments in his or
her prior comments, memoranda, or other filings (specifying the relevant page and/or paragraph numbers
where such data or arguments can be found) in lieu of summarizing them in the memorandum.
Documents shown or given to Commission staff during ex parte meetings are deemed to be written ex
parte presentations and must be filed consistent with section 1.1206(b). In proceedings governed by
section 1.49(f) or for which the Commission has made available a method of electronic filing, written ex
parte presentations and memoranda summarizing oral ex parte presentations, and all attachments thereto,
must be filed through the electronic comment filing system available for that proceeding, and must be
filed in their native format (e.g., .doc, .xml, .ppt, searchable .pdf). Participants in this proceeding should
familiarize themselves with the Commission’s ex parte rules.

VIII. ORDERING CLAUSES

189.  Accordingly, IT IS ORDERED that, pursuant to sections 1, 2, 201(b), and 225 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 201(b), 225, the foregoing Report and
Order, Declaratory Ruling, Further Notice of Proposed Rulemaking, and Notice of Inquiry ARE
ADOPTED, and the Commission’s rules are hereby AMENDED as set forth in Appendix B.

190. IT IS FURTHER ORDERED that this Report and Order SHALL BE EFFECTIVE 30
days after publication of a summary in the Federal Register, except that the IP CTS compensation rate
adopted for the 2018-19 Fund Year SHALL BE EFFECTIVE July 1, 2018, and the amendments to 47
CFR §§ 64.604(c)(11), 64.604(c)(13), and 64.615(a), which contain new or modified information
collection requirements SHALL BE EFFECTIVE on the date specified in a notice published in the
Federal Register announcing Office of Management and Budget approval of the information collection
requirements of such rules pursuant to the Paperwork Reduction Act.

191. IT IS FURTHER ORDERED that the Commission SHALL SEND a copy of the Report
and Order, Declaratory Ruling, Further Notice of Proposed Rulemaking, and Notice of Inquiry in a report
to be sent to Congress and the Government Accountability Office pursuant to the Congressional Review
Act, 5 U.S.C. § 801(a)(1)(A).

192.  IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental
Affairs Bureau, Reference Information Center, SHALL SEND a copy of the Report and Order,
Declaratory Ruling, Further Notice of Proposed Rulemaking, and Notice of Inquiry, including the Final
Regulatory Flexibility Analysis and the Initial Regulatory Flexibility Analysis, to the Chief Counsel for
Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch

443 47 CFR § 1.1200 et seq.
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Secretary
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APPENDIX A
List of Commenting Parties
2013 IP CTS Initial NPRM Comments

Adult Loss of Hearing Association (ALOHA)

Collaborative for Communication Access via Captioning (CCAC)

CTIA—The Wireless Association (CTIA)

Hamilton Relay, Inc. (Hamilton)

Hearing Loss Association of America (HLAA)

Miracom USA, Inc. (Miracom)

Rehabilitation Engineering Research Center on Telecommunications Access (RERC)

Sorenson Communications, Inc. and CaptionCall, LLC (Sorenson)

Sorenson Paperwork Reduction Act Comments

Sprint Corporation

Telecommunications for the Deaf and Hard of Hearing, Inc. (TDI), Association of Late-Deafened Adults,
Inc. (ALDA), National Association of the Deaf (NAD), Deaf and Hard of Hearing Consumer Advocacy
Network (DHHCAN), Cerebral Palsy and Deaf Organization (CPADO), California Coalition of Agencies
Serving the Deaf and Hard of Hearing (CCASDHH), and American Association of the Deaf-Blind
(AADB)

The United States Telecom Association (USTelecom)

2013 IP CTS Initial NPRM Reply Comments

TDI, ALDA, NAD, DHHCAN, CPADO, CCASDHH and AADB
Dana Mulvany

Hamilton

HLAA

Purple Communications, Inc. (Purple)

RERC

Sorenson

Ultratec, Inc. (Ultratec)

2013 IP CTS Reform FNPRM Comments

California Public Utilities Commission and the People of the State of California (California)
Florida Public Service Commission (Florida)

Hamilton

HLAA, TDI, DHHCAN, NAD, ALDA Mill Neck Services, Inc., CPADO, AADB
Independent Telephone & Telecommunications Alliance (ITTA)

Kentucky Public Service Commission (Kentucky)

Miracom

National Association for State Relay Administration (NASRA)

National Association of Regulatory Utility Commissioners (NARUC)

Nebraska Public Service Commission (Nebraska)

Public Service Commission of the District of Columbia (DC)

Purple

Sorenson

Sorenson Paperwork Reduction Act Comments

2013 IP CTS FNPRM Reply Comments

Arizona Commission for the Deaf and the Hard of Hearing (ACDHH)
California
Hamilton
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Public Service Commission of the State of Missouri (Missouri)
Sorenson

South Carolina Office of Regulatory Staff (South Carolin