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IN RE ApPLICATION OF SECTIONS 317 j"?f~ 508l
01" THE COl\-nn;NIC.-\TIONS ACT TO "I~ICK­

BACKS:' OF FEES PAID TO PERFORMERS

JUNE 4, 1970.

THE C03fMISSION BY CO::lll\iISSIONERS BURCH (CHAIRl\L\K), BARTLEY,

ROBERT E'. LEE, Cox, H. REX LEE AYD VVELLS, WITH C01lJl\IISSIONER
JOHNSON CONGURRI1,m IN THE RESITLT, ISSUED THE FOLLmVI::"TG PUB­
LIC 1'lWTIGE:

.•A..PPLICATION OF SECTIONS 317 AND 508 OF THE Co~:rl\frNICATIONSACT
TO "ICICI'i:BACKS~' 01<' FEES PAID TO PERFOR::JIERS

InfoTll1ation has bee·n brought to the attention of the Comn1ission
that programs have been hroadca~t ,vithout regard to the provisions
of sections 317 and 508 of the Communications Act of 19340, as amended,
and the Commission's rules thereunder. The violations III question have
been engaged in by broadcast licensees, networks, and independent
progran1l?roducers. Three types of such violations have been described
in c0111plarllts to the Commission.

In the first type, the program producer has arranged for a performer
t.o appear on a program for the .fee specifie,d by the performer's union,
on condition that part or all of tlw fee will be reill1bnrsed to the pro­
ducer. The, so-called reimbursement has usually been made by a re­
cording cOlnpallY or other business conee1'n \vith ,vhich the performer
\vas connected. The amount of the rein1bursement has in. some cases
been deducted by the recording cOlnpany frOlYl the royalties or other
fees normally paid the performers. The amount of reimbursement was
usually the amount paid to the perfol'111er by the producer in accordance
I-vith the producer's contract I-vith the An1erican Federation of Radio
and Television Artists (AFTRA) or other union to which the per­
former belonged, less usual salary deductions. The programs in con­
nection with which sueh re,imbnrsernents have been rnade have not
contained the sponsorship ide,ntification announcement requi1'e.d by see­
tion 317 of the Communications Act. In some of these cases, the pro~

ducer has not disclosed to the licensee broadcasting the program that
fu1ancial consideration \vas received for the per'fonner's appearance.
It has been customary, however, to add a statement at the end of the
program. that "prol1lOtional assistance: l or "pron1otional consideration"
has been received from the reeord company or other business concern
furnishing the reimbursement.

In the second type of case, performing groups constituting a single
act have been required to reimburse the prograrll produeer in an
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amount equal to tl~e ditrerencebetween the UniOT.l. scale--for a single per­
rornler and the unIOn seale for a performing group_ The reilnbursement
was handled in tll~ same manner as noted above for single performers
and the "promotlOnaI assistance" or "promotional consideration"
credits were similarly added to 'tIle program.

In the third type of case, individual artists have been required, as
a condition of their employment, to reimburse the producer. either a
part or all of their fees paid by the producer pursuant to ihe union
con~ract, or to pay for costumes, additional lnusic.ians, etc., used in
theIr performance. For example, a performer who received the lillian
scale from the producer would have to reimburse the producer for
the fees paid by the latter to musicians, not normally provided in the
program, who accompql1Ied the periorIneI'.

Under section 508 of the Communications Act, producers of pro­
grams who receive 1110ney or other valuable consideration for the in­
clusion of matter in a program are re9.uired to report its receipt to the
licensee or licensees over whose facilIties the program is broadcast.
The licensee is, in turn, required by section 317 of the Communications
A-et to announce that the matter contained in the prograIYl is paid for,
and to disclose the identity of the person furnishing the money or other
valuable consideration. For example, where a perfornmlg artist, either
personally or through his agent, makes a payment to a producer to
reimburse the producer for the fee paid to him, the fact that such pay­
ment was made lYlust be disclosed·· by the producer to each licensee
broadcasting the program and must be disclosed to the public in ac­
cordance with the requirements of our rules. Sections 73.119, 73.289,
and 73.654 of the rules require that the announcement "fully and fairly
disclose the true identity of the person or persons" making such pay­
ITIents.The announcenlents, therefore, lTIUst be such as to inform the
viewing public of the true nature of the arrangement between the pro­
ducer and the performer or other person furnIshing "reinlburselnent,"
and must be given the same prominence as ,,,"auld identification of other
sponsors of tlw program. The use of an audio or video announeeU1ent at
the conclusion of a broadcast, which merelY-lTIentions the receipt of
"promotional assistance" or "promotional consideration," dO~8 not
Ineet the requirements of the rules. 1 At the very least, an audlO an­
nouncement nlust be nlade which states. in essence, that the performer
or an identified person acting on his 'behalf has paid the progralTI
producer in order to appear on the program.

Aside from the statutory considerations set forth above, the prac­
tices in question appear to consti~u~e atteulpts by l~eensees.or pro­
ducers to violate or evade the provIsIOns of contracts mto whICh they
have entered with labor unions.· Such pr[lctices, whether engaged in
by a licensee Or condo~led by the broadcast of programs. in conne~ti.on
,,,ith "'Thich such practIces have been employed, raIse serlOUS publIc lU­

terest questions, and if continued in the future will be consIdered in
evaluating its qualifications to be a license",.

J. Other types of announcements which do not disclose to the audiencE:' that a performer's
appearance was paid for, and by whom, i!l'clude "Miss X appeared through the courtesy
of Y Recording Co.," "Miss X's appearance was. by arrangement with . ," and
").Iiss X was brought to you through the cooperatlOll of Y.J)
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