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1. The purpose of this proceeding, which wags initiated by a Netice
of Proposed Bule Malking, adopted on November 27, 1874, FCC T4~
1307, 39 Fed. Reg. 42920, 1s to examine the rules regulating the assign-
ment of new facilities, and the modification of existing facilities in the
standard broadeast service, and to determine, in the light of existing
conditions, what, if any, amendments should he made in these riles.
The rules principally under consideration are those in § 73.37, which
govern the acceptability of applications for new and changed facilities,
and which, in their present form, were adopted on February 21, 1973
(Keport and Order in Docket 18651, FCC 73220, 39 F.C.C. 24 1945).
Proposed in the Nezice is an amendment of the rule governing the ac-
ceptability of applications proposing power increases for existing sta-
tions, so as to delete certain acceptability criteria whick. had been
designed to ipsure that any power increase authorized .would remedy
a demonstrated service deficlency, either to the ity to which the sta-
tion is assigned or to outlylng areas without standard broadeast serv-
ice. However, we also indicated that we would accept comments in this
proceeding going to other aspects of the 1973 amendments and of other
rales which parties might consider as unnecessarily restrietive and
burdensome, and suggestions for apprepriate relaxations to accommo-
date documented needs for new service. Because our “suburban policy”
(Policy Statement on Section 807 (b) -Considerations for Stondard
Broadeast Facilities Invoelving Subwrban Jommunities, 2 B.C.C. 2d
180, reconsideration denied, 2 F.C.C. 2d 866 (1965) ), cbvicusly stands
as an impediment to power increases of stations in seburban communi-
ties whose 5 mV/m confours encompasgs or weuld encompass part or
all of a larger nearby community, we invited comments 25 to whether
this policy should be moedified as it applies to major changes in exist-
ing operations. .

2.  As noted, § 73.37 prescribes the showings required of applicants
proposing new or modified AB broadcast facilities. The first major
change in this section was made in 1964 (Dockst No. 15084, FCC 64—
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609, 45 ¥.C.C. 1515}, at which time, concerned with the erosion of the
service of existing stations under an allocations system which, in eifect,
sanctioned the imposition of measured amonnts of interference on such
stations, we adopted the “go-no-go” rules, which, inserted In 73.37, pro-
seribed the acceptance of any application involving overlap of daytime
service and interference contours. At this time, we also adopted, for
nighttime operation, as an amendment to § 73.24, the requirement that
each new nighttime proposal serve 25% “white area,” (later amended
to apply to area or population) as a result of our apprehensien that
new unlimited time stations, which, in the great majority of cases were
being assigned to communities already having nighttime service, al-
though nominally not causing objectionable interference under our
rules, were nevertheless eroding the nighttime service actually pro-
vided by previously authorized stations.

3. The “25% white area” reguirement served as an effective (and,
it has been frequently suggested, an all too effective} brake on the
previously burgeoning number of nighttime cperations. However, day-
time proposals continued to be filed in large numbers. In July, 1968,
convineed that new daytime assignments were, in general, doing little
but adding services to areas already enjoying multiple signals, and
that the trend, if continued, would exhaust the resources of the stand-
ard broadcast band with little new service being afforded to those
areas and communities where it is most needed, we imposed a partial
“freeze” on new assignments and on major changes in existing assign-
ments, and in September 1969 began a new proceeding to determine
what rule amendments were necessary to govern the assignment of
AM stations in the future. This proceeding, the previously mentioned
rule making in Docket 18651, resulted in the adoption of the rules
which are here under consideration.

4. The present rules incorporate a concept missing from previous
rules of this nature—the recognition of AM and FM ag co-equal serv-
ices, each of which were to be relied on in the future in remedying aural
service deficiencies. Flowever, in firtherance of our aim of avoiding
the unnecessary proliferation of new AM stations, preference was ac-
corded FM, where it was available, for bolstering inadequate service.

5. The present rules, besides requiring adherence to daytime and
nighttime interference standards, contamed n or alluded fo in the
1964 version of § 73.37, impose additional requirements governing the
acceptability of applications for new standard broadeast stations, or
changes in existing stations. In summary, they are as follows:

{1) The “25% white area” or population criterion is main-
tained as a required showing for new nighttime proposals, or pro-
posals for increased nighttime power for existing stations, and
18 applied, for the first time, to new daytime stations, and to day-
time power increases of existing stations.

(2) Alternative showings may be made, however:

(a) A new station mdy show that it proposes to provide a
first or second “adequate” service to the community for which
it is proposed.?

mseﬂ'ice is deemed to he provided to the community by an AM station if
&0 percent or more of its area or population lies within the 3 mV,/m contour of that station,

or by an FM station if o simiiar portion of the community is included within itg 3.16 mV/m

(70 dBu) contour, . A
Service of an existing AM station fo & community ig considered to be inadequate if lesa

than 809% of the community lies witkin the 5 mV/m contour, or ite interference-free
contour, whichever ig of a higher magnitude,
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(b) An existing station proposing an increase in power
may show that during that portion of the day for which the
power inerease 1s proposed, that its present service to its com-
munity is inadequate.

(3) Except in the case of existing stations seeking a power in-
crease, “white area” is that determined as having neither AM pri-
mary service nor the FM equivalent. In determining whether a
community has fewer than two adequate services, existing serv-
ice from both AM and FM stations are taken into consideration
(disregarding service from existing stations more than 50 mniles
distant). Furthermore, even if there are fewer than two adequate
aural services to the communities, & new AM proposal to serve the
community will not be accepted absent a showing that no FM
channel is available to serve the community.

6. Since the adoption of these rules, evidence has aceumulated that
they may be unnecessarily restrictive in controlling the rate of expan-
sion of the standard broadcast service, and that they fail to afford, in
some cases, reasonable opportunities to satisfy developing needs for
new and additional aural service. Accordingly, in this proceeding we
have provided a forum for the discussion by interested parties of this
matter, and an avenue through which suggestions as to appropriate
changes in the rules might be offered.

7. A total of 273 pleadings were filed bearing directly or periph-
erally on the matters undar consideration within the deadlines set for
such filings, which, ag extended, were March 3, 1975, for comments,
and May 5, 1975, for reply comments. The list of the parties submitting
thig material is contained in Appendix A to this document.

8. In addition, the Docket contains in excess of one hundred letters
from members of Congress and the Commission replies thereto, vir-
tually all dealing with a single subject, the allegation that the possi-
bility of nighttime power increases for Class IV stations has been un-
fairly excluded from consideration in this proceeding.

9. A summary of the views of the parties as set forth in their com-

ments follows,
SUMMARY OF COMMENTS

(oncerning Amendments of § 73.37 and Eelated Rules

10. More than half of the comments were addressed, in whole or in
part, to the proposal to amend Section 73.37(e) (8), concerning changes
in existing facilities (other than changes in frequency). Of these, all
but four favored some relaxation of the present restrictions on such
applications. Also, most approved of retention of the present inter-
ference standards. In support of these favorable comments, most par-
ties cited one or more of the reasons outlined in the Notice, i.e., urban
expansion, population growth, the increasing viability of FM, and non-
availability of adequate antenna sites.* With respect to urhan expan-
sion, parties described a variety of population trends which, according
to them, should provide a basis for amending the present allocation
standards, While some emphasized the expansion of particular city
limits, others focused on suburbanization, and still others on “sub-
suburbanization” (Z.e., a community, previously considered a suburb

? Numerons demographic, statistical and engineering exhibits were included to demon-
gtrate the validity of these reasons,
54 F.C.C 24
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of & major urban center, which has itself become a major population
center independent of the urban center, with its own surrounding “sub-
suburban” communities), Each of these circumstances, according to
the parties, justifies relaxation of the rules. Thiz approach is in some
ways similar to the appeals to localism expressed by some other parties,
who felt that improvement to local services should not be blocked by
signals from independent, and occasionally distant, communities which
happen to penetrate the proposed gain area. Jn addition, a number of
parties asserted generally that a less restrictive policy toward power in-
creases would result in the more efficient use of the AM spectrum.
While many argned that TM service wag fully viable and in many
cases competitively superior in several ways to AM, others claimed
that the proposal was justified because of the lack of FM penetration,
attributed to both lack of available F'M channels and lack of receivers.
Similarly, some parties asserted that the proposal would result in few
applications, while one party saw the salvation of the ecomomy flowing
from the vast amount of work to be generated by a general revision of
Secticn 78.37(e}. A variety of other relatively general factors was
offered in support of the proposal. These included provision of better
gervice, usually to a wider area *; promotion of competition among
existing stations; increased programming diversity *; and parity of
treatment, with respect to applications for changes in FBM and TV.
Saveral parties suggested that new assignments, pawer increases and
frequency changes authorized by other North American countries
warvanted similar action by the United States, In order to prevent the
possible deterioration of our own AM service as a result of the increase
in foreign signals, Finally, in supporting the propoesal, one comment
argued that the present major change rules stunt the natural growth of
-developing broadeast businesses. - .

‘11, While supporting the proposal generally, several parties sugges-
ted further amendments with respect to improvements to existing fa-
cilities. Some claimed that it would be appropriate to relax the present
daytime interference standards to insure the abtlity of many stations
to take advantage of the proposed deletion of the aural services/un-
served area restrictions. These suggestions were for the most part non-
specific. For example, one comment, filed jointly by thirteen parties,
proposed that interference be permitted over “empty places far outside
a station’s natural market.” Similarly, the Grace/Wolpin Broadcast-
ing Company would permit interference -over areas which do not
include “significant population” and which the station subject to the
interference does not seek to serve. The Paramount Broadcasting Com-
pany, Ine., not only would allow any interference that was “de mini-
mis”, but would further presume that interference was de minimds if
the station adversely affected did not object. Other variations on the”
mterference theme included the suggestion that, in order not to pre-
chude new stations, any existing station taking advantage of the pro-
posed relaxation be required to accept interference from new stations

'1n 1ts gain arvea. Under one plan, new stations would also be permitted
to aceept interference up to their 1 mV/m conteur. Thus, the number
-of mutually exclusive situations would be reduced. With more limited

 Several parties who cited this factor indicated that power inereases were mecessary to
overcome low poil copduetivity not predicted by the values on FCC Figure M-3.
#See also paragraph 24, infra, regarding specialized programming,.
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scope, some parties suggested thut Class ITT stations adjacent to Class
IV channels be permitted to increase their power as long as no new
overlap with (lass 1, TL, or ITI stations, or to the Class IV’s inter-
ference-iree area, would be created. Such a move would tend te coun-
teract the effects of the general daytime power increase previously
authovized to Clags IV stations, o o

12. A numbéer of other parties argued that the most. appropriate way
of achieving the goals set forth in the Notice would be to increase
maximum power limits. One party, for example, notang the technical
difficulties inherent In operation at it frequency, suggested that sta-
tions operating at 1600 kHz be authorized to operate with 10 k'W. In
the same vein, cthers suggested an increase of all Class ¥TT stations to
10 EW. Still others suggested an across-the-board, er “horizontal?,
power increéase, raising the maximum permissible power levels of all
clagses of stations. This, In corjunction with the proposed amendment,
would assure adeguate service by existing stations, While various spe-
cific power levels, and accompanying, revised, protection standards,
were suggested, the most notable was that of A. Karl Culluin, Jr: and
Associates (Culluum), who asseried that an increase in all levels by a
factor of nine wag called for, since, according to Cullum, the Commis-
sion’s proposal alene would in fact benefit very few parties. It was
argued thaf such a parallel increase would solve the adequacy of service
problem discussed 1nthe Nodice while enabling the Commission to re-
tain its present interference standards, In addifion, it was noted that
the Clommission’s experience with Class IV operations established the
feasibility of such an approach. Cullum asserted that any international
problems arising from such revision would “not present too much diffi-
culty.” Four parties filed comments specifically supporting Cullum’s
proposal. Two parties ‘specifically opposed it, noting that such an
across-the-board inecrease would raise significant treaty problems, and
would further work & hardship on any station which, by choice or by
econothic {or other) necessity, would be unable to take advantage of.
the increased levels. In a peneral comment. The Association for Broad-
cast Engineering Standards, Ine. (ABES) approved the proposed
Section 73.37 (e) (3}, but argued that increases in maximum power lev-
elg and rélaxation of the present interference and overlap rules shounld
be avoided. ‘L -

13, The pogsibility of incremental power increases within the exist-
ing structurs of maximum levels was also raised in several comments,
Virtually all parties making this snggestion supported an intermediate
power leve! of 2.5 kW between the present authorized levels of 1 kW
and 5 KW.* Some also suggested specific levels at 0.25 EW, 0.75 kW,
1.5 kW, 8.78 XW, and 10 kW, or, more generally, “intermediate levels
between' the present levels.” In support of the idea of intermediate
levels, it was pointed'out that such would make it easier to improve
signal strength without the necessity of complex, and expensive. direc-
tional arrays. It was asserted that no technical barriers to such a pro-
posal exist, and that Commission experience with reduced power in
pre-sunrise operations has demonstrated its feasibility. In addition,
it was pointed out by several parties that a 2.5 kW level is not prohibi-

b Beveral parties noted that 2 petition -for rule making, RM-1371, concerhing this.
proposal was already on flle at the Commission, and suggested that any action on it he
incorporated into this proceeding. . ' .
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ted by either NARBA or our Mexican agreement. Finally, one party
suggested that the simplified directional antenna proposals resnlting
from institution of a 2.5 kW level would help to reduce the Commis-
sion’s processing load.

14. Only four parties objected to the proposed Section 73.37(e) (3).
Two of these, KDEN Broadcasting Company, Inc. (KDEN}), and
Bloomington Broadeasting Corporation, argued that the effect of the
proposal would be to put Class 1V operations at a significant competi-
tive disadvantage and that, in light of this discrimination against
Class IVs, the proposal should be rejected.® Ray Odom, general man-
ager of KJJJ, Phoenix, Arizona, merely stated that “it is the opinion
of this licensee that a power increase cannot be effected withont some
interference to the already existing facilities.” On the basis of this
alone, with no supporting data, he opposed the proposal. Finally, the
National Black Media Coalition (NBMC, or the Coalition) ralsed a
nmmber of questions, ranging from certain procedural aspects of this
proceeding to the probable inefficacy of the proposal. Specifically,
NBMC asserted that, by virtue of the Commission’s failure to solicit
comments from mincrities and consumers, the record developed from
the comments filed is inadequate. A court opinjon in the Prime Time
Access Rule litigation is cited in support of this argument.” NBMC
also claimed that this rule making- is procedurally defective hecanse
the Notice lacked any data supporting the proposal. With respect to
the proposal itself, the Coalition argued that relaxation of the restric-
tions on power increases would only serve to preclude new “drop-in”
station assignments, and thus would prevent Biacks from applying for
any new stafions. As a result, in order to acquire broadeast interests,
Blacks would be required to pay expensive prices for existing opera-
tions. rather than have the opportunity to build and develop a new sta-
tion. Noting that there are only twenty-one Black-owned AM stations,
NBMC asserted that the proposal would merely “carve in eranite a
system of separate but unequal use of the AM band.” Further, the
Coalition saw the proposal as being primarily a response to broadcast
Jobbvists seeking to maintain control of the aural media in their re-
spective markets. The factors mentioned in the Notice (e.g., urban
expansion} were viewed by NBMC as irrelevant to the situations of the
“smail-town operators” who, according to the Coalition, would be the
primary beneficiaries of the proposal. As a result of the above, NBMC
urged that this entire proceeding be begun all over again, and rejected.

15. In response to paragraph 6 of the Notice, approximately 108
coraments dizcussed in whole or in part the subject of new AM assign-
ments, and; particularly, new nighttime assioments for existing day-
time-only stations. As detailed in paragraph 18, infra, only one of
these parties objected to relaxation of the present restrictions of Sec-
tion 73.37(e) (2) (11) and (iit). Most comments merely indicated sup-
port for some general relaxation, or deletion, of those restrictions,
without providing any more detailed proposals, The general need for

6 Tt shonuld he noted that more than zixty enmments raised the question of (Nasg IV ex-
clusinn, Of these. howevar, approximately 259 specifically indicnted that they either
generally supported, or at least did not cbiect to the proposal {while also noting a desire
for inclurion of Clags TV operations), and, with the exception of the two parties mentioned
in the text. fhe rest exprested no opinion on the proposal.

" Although the ¢éaze relied on 18 not precisely identified, the Cealition appears to bhe
referring vo Naffonal Associadion of Independent Television Freduverg and Distributors, eb.
el v. F.C.C, 502 F. 24 249 (23 Cir. 1974}, :
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broader, full time service in various areas of the country was one of
the factors most often mentioned in these comments. Variationg of
this broad argument included the claims that Zecal nighttime service
is necessary, that daytime-only service 13, by its very nature, inade-
quate, or that, regardiess of technical considerations, some nighttime
coverage is better than none at all. Several parties noted that the needs
and problems sought to be answered by daytime programming do not
go away at sunset. Other factors cited included the viability, inade-
quacy, and/or lack of penetration of FM services in many areas; the
public’s general interest in diversity of mighttime programming; and
the likely increase In competition among stations. Some parties as-
gerted that more nighttime assignments are necessary to insure efficient
utilization of the AM band? and that the Commission should make
all possible means of effecting such utilization available to its licensees.
Several comments argued that the number of applications generated
by relaxation or deletion of Section 73.37(e) (2) (ii) and (i11) would
not be great, and that the Commission need not fear the preclusionary
effect discussed in earlier reports on allocation policy. Further, accord-
ing to these comments, the limited negative effects resulting from re-
faxation of the rules would easily be oflset by the benefits of Improved
service. Other preclusion arguments included the notion that daytime-
only stationg themselves have a preclusionary effect, and that new
nighttime services will not add to that significantly. In the same vein,
one party argued that the effect of creafing a number of new H00W
nighttime services would be no more preclusionary than permitting
substantial power increases for existing nighttime stations under the
proposed Section 73.87(e) (3). A nmmber of parties specifically chal-
lenged the rationale of the present rules that large numbers of new
nighttime assignments will result in the overall deterioration of all
nighttime service. They asserted that there is, in fact, no proven bagis
for the Commission’s claim. One party claimed that technology now
available to broadeasters has in large measure eliminated the Com-
mission’s concerns. Tt must also be noted that, again, most parties
supported retention of the present technical standards regarding
“objectionable interference” as outlined in Section 73.182(o) of the
Rules.

16. A number of proposals, varying from general to specific, were
submitted with respect to velaxation of the present restrictions on new
facilities, and especially new nighttime authorizations. Some were
willing to retain the notion of “available aural services” as a criterion,
but sought to revise the definition of that term. For example, one party
snggested that its meaning be expanded to include the notion of actual,
rather than authorized, hours of operation. In this way, for instance,
an I'M station which in fact signs off at midnight would not represent
an “available aural service” from sign-off until sign-on, thus possibly
creating unserved area during that time. It was also suggested that the
number of services specified by the rule be enlarged to three. The
Mutual Broadcasting System, Inc. (Mutual), proposed that new night-
time authorizations be granted if the “network market” in which the
applicant operates has three or fewer full time standard broadeast

8 The “fair, efficient and equitable” language . of .Section B0T(H) of the Act was cifed
by several as mandating steh action. .
5& F.C.C. 2d
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stations.?, McKenna, Wilkinson & Kittner (MWZXK) supported this
proposal, but would prefer to use the more specific “standard meétro-
politan statistical area,” as defined by the Census Bureau, rather than
“network.-market.! Other parties willing to retain the existing rule
suggested lowering the minimum. nighttime power level to perimit
iuterference-free, albeit limited, nighttime service. Several noted, in
this regard, that power at or lower than presently authorized pre-
sunrise uthority levels would be acceptable, based on the suecessful
operation of most stations at their PSA power. It was suggested that
the Commission’s experience with pre-sunrise, and also the 1974 tem-
porary 80W pre-sunrise, operations established the feasibility of such
low power service. Another suggestion raised in a small number of
comments was the relaxation of interference standards. As with similar
suggestions raised in the context of power inereases, and discussed
above 10 paragraph 11, these were neither specific nor {échnical. Sev-
eral parties advocated case-by-case analyses of applications. Accerd-
ing to some, this would involve balancing the need for the new facility
against the benefits underlying the riles. “Need” in this sense could
encompass such factors as gensral diversity of programming, competi-
tion among stations, or specialized, or minority, programming heeds.
A variation of the balancing technique would carve cut specific exemp-
tions from the present restrictions, so that, for example, an applica-
tion for a first, or first competitive, AM nighttime service to “a sub-
stantial segment of the community having special needs” would only
have te meei interference standards. Other exemptions proposed in-
cluded applications: by “single market” daytime-only stations; by
stations, near a border or a coast, whose proposed main radiation lobe
would be directed away from the U.S. mammland; or which would help
create a competitive situation of at least two standard hreadeast and
two. FM stations in each city. One party would permit waiver of the
aural services/nngerved avea rules for new nighttime applications if
it. were shown that no M channel was available in the community.
17. Finally, several parties proposed wiore or less wholesale revisions
of the rules governing new nighttime authorizations. Cohen & Dippell,
P.C., and WEBA, Inc. would retain the present format, including the
objectionable interference criterion of §73.182(0), but would lower
the “unserved area” requivement, from 25% to 15%, while restricting
the definition of “unserved area’ to places not receiving interference-
frea primary servies or “a combination of first and second services”
from authovized stendard broadecst stations. In addition, their pro-
posed aural services rule, to replace the present Section 73.87(e) (2)
(1), algo would be limited to AM services. And a final alternative sub-
section, snggested az Section 73.37(e) [2] (iv), would permit new night-
time authorizations on a showing that the proposed operation would
not affect any possible establishment of a future nighttime operation
in any area with less AM and FM service. MWK, taking the view that
nighttime service is merely a complement to daytime service, would
permit any new nighttime proposal if daytime requirements were sat-
o Mutnal's pronosal ineluded modified service regquirements consistent with the zeneral
notion of licensing stations to “sreas,/’’ rather than patticular-ecitieg:or communities) It
must be noted that several other parties suggestad similar re-definitions of the “ecommunits

of lirense” eoncent in light of demographie trends. None, however, was ag detailed asg those
of Mnutual apd MWK,

54 F.C.C. 2d
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isfied and no objectionable interference would result. Perhaps the most
radical suggestion was that of Contemporary Media, Inc. {(CMI), who
urged establishment of an AM Table of Assignments similar to those
used 1n F'M and TV allocations. CMI also suggested that, if the licensee
of a daytime-only AM station could not receive a nighttime authoriza-
tion, that licensee should be granted a fulltime FM in its commaunity of
license. In addition, any FM channels still available after this initial
distribution would then be offered to any AM licensees with “inade-
guate facilities.”

18. As noted above, only one party specifieally opposed relaxation
of the rules regarding new nighttime authorizations for existing day-
time-only stations, Sanford Schafitz, licensee of WHFAR. Farrell-
Sharon, Pennsylvania, argued that the introduction of “fea power
operation(s) on regional or clear channels for the sole purpose of ac-
commodating daytime stations would be a ‘slap In the face’ ” to those
broadeasters who have heen using “complicated and expensive” direc-
tional antennae. In addition, Schafitz asserted that, in light of the
number of FM stations in operation, no compelling need for more
nighttime AN service existe, and, in any case, very little interference-
frelze nighttime service is likely to result from any relaxation of the
rules. :

19. The question of relaxation of restrictions on frequency changes
was discussed in approximately twenty-five comments. Support for
relaxation or deletion of the present rulés was nnanimous, with most
comments seeking equivalent treatment of frequency changes and
power increases. Almost all parties raising this issue clted either gen-
eral or specific needs for new nighttime Service or overall improved
sevvice which could only be achieved by changes in frequency. Many
clalmed that relaxation or deletion of the aural services/unserved area
rules with respect to such changes would promote more efficient use of
the spectrum, since they would result in both improved service to one
area, and the freeing of a channel which might likewise be put to better
usge elsewhere, Several parties asserted that, if such changes had any
negative Impact on the Commission’s allecation poliey, such impact
would be minor, particularly relative to the benefits of improved serv-
ice to be gained. Others noted that a maximum number of eptious by
which to improve service, including freguency switches, should be
made available to broadcasters, It was suggested by several parties that
to relax the rules governing power increases without equivalent treat-
ment for freguency changes would be illogical. Other factors cited in
support of facilitation of such improvements were increases in compe-
tition and diversity, inadequacy of existing FM nighttime service, and
the general factors of urban sprawl mentioned in the Notice. E. W,
Bie (Bie) suggested that the “other than frequency” restriction be re-
moved from Note 2 of Section 73.37, since, according to Bie, a fre-
cuency change is simply another way of serving mere people, and
thus, should be treated as a power increase. The Progressive Broad-
casting Corporation advocated liberalization of the frequency change
policy, but added that new nighttime authorizations resulting from
such changes could be limited to 1 KW, with a directiomal array. if nec-
essarv. KDEN urged that Class IV operators in particular be given fa-
vorable consideration in geekine freorency changes in order to over-
come presently inacdequate service. Omne party sought a freguency

54 F.OLG 2d
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change because its own frequency, 910 kHz, is subject to the “charac-
teristic 910 squeal”, and thus is “not ideal.” Finally, two parties sug-
gested that, if the licensee of a daytime-only station could not gain a
nighttime authorization on its statlon’s channel, the licensee should be
authorized to broadeast at night on a different frequency while main-
taining its normal daytime operafion. Tt was submitted that this situa-
tion wounld be roughly equivalent to that faced by the owner of an FM
and daytime-only AM combination who, in signing off the AM, indi-
cates that the same or similar programming 15 available on the FM.
Thus, according to the parties, it would not be overly burdensome to
the audience, and it would serve to increase efficiency of spectrum use.
20. As an alternative to full nighttime authorizations, seven parties
suggested that daytime stations be permitted to operate for a limited
perlod of time after sundown. This “post-sunset authorization®,
modelled after the existing pre-sunrise rules, would involve low power
operations and, according to some of the parties, could extend to 6:00
P without violating the present Mexican Agreement. Such a service
would satisfy the need for programming in the evening drive time,
it was argued, and would serve to maximize utilization of the spec-
trum. FM penetration into cars, it was pointed out in one comment, is
not substantial. One party suggested that powers higher than PSA
authorizations be permitted, as long as no derogation of service would
result. Another urged careful study of the Commission’s 50W mini-
mum temporary pre-sunrise authority experience of January-Aprii,
1974, with the idea that, in Yight of that experience, higher powered
pre-sunrise and post-sunset operations might be deemcd advisable.
Concerning Changes in Policy Statement on 307 (8) Censiderations
21. Approximately 67 comments discussed the possible revision of
the Commission’s Policy Statement on 307(b) Considerations for
Standard Broadeast Applications Involving Suburben Oommmunilies,
2 F.C.C. 2d 120, reconsideration denied, 2 F.C.C. 2d 866 (1965). Many
concurred with the observation in the No#ice that continuation of the
present policy would appear to countervail the more liberal allocation
policy which is the heart of this proceeding. It was also suggested by
most parties that the current 307 (b} policy, independent of this rule
making, is not a beneficial rule. The bases for these statements were
varied. Several parties argued that the validity of the presumption
itgelf 1s suspect, and that, generally, a servics contour is not indicative
of a licenses’s intent. Other parties attacked the underlying assump-
tions of the policy, i.¢., that a suburban community must have unique
problems and needs, or that a licensee cannot meet a suburb’s problems
and needs while providing a secondary serviee to the metropolitan
area. It was submitted that the nature of many suburban areas is such
that the problems and needs of city and suburb often merge, and to
set up a barrier to service to the whole area is unrealistic and an in-
efficient use of the AM band, tending to frustrate the goal of maximum
utilization of the spectrum. Some argued that the policy, in general
terms, has failed to achieve ifs purpose. Many parties raised more
specific questions about the theory and application of the policy. Cit-
ing several Commission opinions, one claimed that the policy is pres-
ently applied inconsistently. Some asserted that application of the
policy is particularly unfair in situations involving rapidly expand-
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ing, or irregularly shaped, cities, where improvement of suburban
service may be effectively stopped by the vagaries of the nearby city’s
changing borders. Others argned that the 807(b) policy is inconsistent
with the Commission’s policy on dual city identification, and with the
general policy of required service to the licensee’s community ond
service area.'® It was also suggested that the policy unreasonabiy dis-
eriminates against AM broadeasters in favor of FM and TV licensees,
and that, in light of the present restrictions on new and improved
stations, it is obsolete. Finally, abandonment or relaxation of the
policy was seen by some as increasing competition among broadcasters
while easing the administrative burden on the Commission.

22. On the basis of the above-described observations, many parties
proposed alternatives to the present policy. Some, apparently willing
to retain the present format, suggested that certain exceptions be insti-
tuted, e.g., with respect fo irregularly shaped cities, or stations featur-
ing specialized, or minority, programming. One party proposed that
the policy be retained in the form of a standard for acceptance of
applications, with 25 mV/m penetration, rather than 5 mV,/m, as the
relevant factor. Most, however, sought the elimination of the presump-
tion, at least with respect to applications for the improvement of exist-
g facilities. Two parties, however, noted that, if such limited
relaxation occurred, any continning restrictions en new applications
might be easily circumvented by a two-step approach, These two
parties were among the many who propesed the total elimination of
the Policy Statement. In most comments 1t was suggested that the
number of abuses would probably be slight, and that a case-by-case
approach would be more appropriate than the present, across-the-
board presumption. Many argued that the Commission’s renewal proc-
ess, particularly in conjunction with the ascertainment requirements
set forth in the Primer, would be suflicient to detect, and prevent,
such ahuses. A small number of parties suggested that the policy
should be applied only in the context of hearing cases, “as originally
intended when the policy initially was adopted.”

23, Three partles felt that the present policy is valid and should
therefore be retained. KDEN argued thai relaxation of the policy
statement restrictions would lead to abandonment of suburban
audiences and advertisers. Similarly, the-Circle Corporation viewed
the existing policy as a deterrent to the “opportunistic few” who might
reorient their service toward the central city. ABES found that the
policy “fulfilis an essential function in discouraging the sheehorning
of new stations into large urban areas”, and although reluctant to set
up a barrier to improved facilities, stili approved the prssent system
of rebuttable presumptions.

Concerning Other Mattiers

24. Several comments, some of which have been briefly described in
previous paragraphs, proposed generally that the Commission’s alloca-
tion rules should take into account the need for unique, specialized or
minority program formats. Some suggested specific exemptions to the

10 The Commission’s Primer on Ascertainment of Community Problems by Broadcast
Applicants, 27 F.C.C. 2d 650 (1971}, was cited by several parties in support of this
particular argument,

U Bee fn. 10, supre. .
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preseni, restrictions, and sought the codification of these exemptions
as sub-sectionis of Section 73.37(e). Others were less specific, and
would apparently approve of consideration of “need” as a basis for
case-by-case waiver of the rules. While some of the comments con-
tamed very limited substantive discussion, others cited a variety of
Dprecedents assertedly establishing the legal basis for such an approach,
as well as its consistency with the public interest. The cases cited
included primarily the recent line of “format” cases ** together with
the WAIT decisions® and the Commission’s opinion in Alzbama
Educational Television Commission, 50 F.C.C. 24 461 (1975). In most
instances the parties sought to establish that there is a clearly recog-
nizable need for minorify programming and that, in light of the
format cases, the nature of a station’s programming is no longer a
transitory element. According to several of the parties, these two fac-
tors are sufficlent to justify an overall allocation policy based in part
on programming format. o : -

25. Despite the fact that the scope of this proceeding was limited
to revistons of both Section 73.37(e) and, to the extent necessary, the
367 (b) policy statement, numerous pavties attempted to raise a wide
variety of additional issues. The esclusion from this proceeding of
any revisiods of the rules governing Class IV operations wasthe aues-
tien raised radst fréquently. Most parties asserted that this was “bla-
tant discriminatien” which would put Class IV operators at a signifi-
cant competitive disadvantage. Other issues discussed in the comments
meluded revision of the clear channel rules, vevision of various tech-
nical standards (e.g., Sections 73.182(0) and 73.150), revision of FOC
Figure M-3, and revision of certain pre-sunrise Operation require-
ments. Some put forward alternative means of assigning priorities to
applications, while at least one party offered a more or less comprehen-
sive re-working of our general allocation policies. Tnasmnuch as these
proposals and others not otherwise discussed in this Report and Order
were outside the scope of this proceeding, they will be rejected without
furthier comment. ' . '

. DISCUSSION

26. This proceeding was intended to be quite limited in scope, con-
cerning itself primarily with possible amendments of Gection 73.37,
that portion of the standard broadeast rules which establishes the
criteria governing the acceptance of applications for new and changed
broadcast facilities. Tn addition to standards either set forth in or re-
ferred to, which prescribe the permissible limits of inter-station inier-
ference, this section cstablishes various other requirements aimed st
controlling the direction and pattern of station growth. R

27. The rules contained in § 73.27 were formulated in 1973 on the
basis of an assumption that, at the rate of growth in the number of

12 ases inelude : Oitizens Commitiee to Preserve the Voice of the Arts in Atlente
R FTJI%S,P, fz;e%lScfng DO 109, 4368 F. 24 263 {D.C. Cir, 1970) ; H'ﬂ,rtfm'd Commurica-
tiens Commities v. BCC, 151 T.8. Apn, D.C. 334, 467 I 24 408 (D.C, Cir. 1972 :1:Lafcmmnc!
Brogdensting Service. Ine. v. FCC. 156 U.8. Anp. D.C. 9. 478 I, 24 019 (D.C. Cir. 1%7-‘%! :
The (itizens Committee to Keen Progressive Rock ¥, FOO, 156 T.8, Anp. D.C. 16, 475 F.
24 826 (D.C. Cir?... 1873) gitcizeai-s C_i')mm-f'ttee to Sove WEFMW v. PFOC, —— T8, ApD.
L 506 T 24 244 (D.C, Cir. 1874}, . o
IDSWAIT 52?(?{1];0 v, FC‘O.’[ 135 T.8. Anp.) LnC 317, 418 F. 24 1153 (D.C. Cir. 1969), appeal
after rewand. 148 TS, App. D.C. 179, 4530 T, 24 1203 (D.C\ Cir. 1972), eerf. denied, 400
U.S. 1027 (1972).

54 F.C.C. 24




A Station A-s-sz'g-n-men_zf_Smﬂdfxm’s_ o i3

staticns then current, the standard broadeast band was approaching
saturation, without & sufficient attendant improvement in the ng:
vision of service to areas and communijties without adequate service.
Accordingly, these rules were designed to restrict the assignment of
new stations, and inereases in power of existing stations, to situations
where the addition of new facilities or the augmentation of existing
facilities would result in the improvement of clearly inadequate serv-
ice. The rules also, for the first time, fully equated AM and I'M as a
single aural service, and accorded priority to FM where channels were:
avallable on which needed new service could be established.

28. We believed then, and continue to believe, that the most pressing
need is to extend aural service to areas in the United States (which
ave vast} which have no primary aural service, and, in the 1973 rules,,
the provision of service to “white areas,” daytime and nighttime, was
made a primary goal. At the same time, recognizing that, because
stations must be based on population centers capable of providing ade-
quate financial support, service to outlying “white areas,” while highly
desirable, is often difficult to achieve, we aimed our rules toward an
alternative, a somewhat less pressing, but nevertheless desirable ob-
jective, the iImprovement of service to those generally smaller com-
munities located outside of metropolitan areas, which have little or no
tocal or locally oriented service. I '

29. For existing stations, the rules permit increases in power, up. to
the ceilings for the classes of stations involved, on the basis of & show-
ing that, with its authorized power, a station fails to provide adequate
service to the community to which it is licensed, or that, with increased
power, it will serve areas or populations hitherto without primary
gtandard broadeast service. S

80. We have reviewed the rate and paitern of station growth during
the period of more than two years which has elapsed since the present
rules were adopted, as evidenced by apwplications filed with and ac-
cepted by the Commission during that period. If the nuinber of such
filings had remained at & high level, the indication would have been
that these rules were efficiently achieving the zerviee objectives toward
which they were atmed, and we would have been léathe to consider
measures which wonld, in any way, reduce or dilate their effectiveness.
On the other hand, if their implementation has had the effect of slow-
ing the rate of AM growth to such a degree that the fedred saturation
of tha band is moved into the indefinite future, we would conelude that
even though the-ends sought to be achieved remain of primary im-
portance, their practical realization is to be achieved only slowly, and
in limited degree. If this is the case, it seems reasonable to consider
the ways in which the present rules may be relaxed, so that while sta-
tion, growth will still be held within reasondble limits, service ob-
jectives of somewhat lower priovity may 13_9, aftainec. - )

31. For a 21 month period since our 1973 rules weni into effect, we
have sccepted approximately 113 applications for new or augmented
facilities, have granted 59 (or at the rate of 34 per year}, and have
designated 14 for hearing. Of. the 59 applications granted, new day-
time service is provided in 31 instances, and new nighttime service in
17. While it is encouraging to see that this many facilities have been
able to meet the service objectives set forth in our present rules, it s
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evident that these rules are so restrictive as to have slowed the rate of
station growth to an unnecessarily low level, and that a considerably
higher rate of growth may be accommodated without an immediate
or even digtant danger of standard band saturation. We would slso
note that the FM band, to which we look as a primary sourece of needed
new aural serviee, is not a resource capable of indefinite expansion, and
in many areas where a legitimate need exists for new or expanded
aural service, unused FM channels are not assigned, and new channels
canrot be assigned on which to provide this service.

32. This beéing the case, the question is presented as to the best way
‘of amending our rules, so that, while the number of new and aung-
mented facilities granted may be increased, these facilities will con-
tribute in some meaningful way to the rendition of improved
broadeast service to the public.

33. The amendment of our rules to remove certain of the present
restrictlons on increases in power of existing stations, as proposed in
the Motice herein, we believe is a relaxation which should promote
early improvements in broadeast service.

34 The great majority of the parties who have addressed themselves
to this proposal favor its adoption. Those who do not, see 1t as facili-
fating the further expansion of facilities of entities already oceupying
entrenched positions in the broadeast band, and as making more diffi-
cult the task of those, including minority applicants, who seel suitable
channel space for new stations. _ :

35. With respect to this latter contention, we are of the opinion that
the impact on channel occupancy of the adoption of this rule amend-
ment would be quite limited, and certainly not sufficient to excrt a
substantially preclusive effect on the ability to assign new broadeast
gtations. Indeed, many of those who support the adoption of the pro-
posal, per se, believe that the relaxation of those restrictions on power
mecreases now contained in § 73.37 is, alone, insufficient to permit
meaningful increases in a significant number of cases, and other rules
should be amended, both those which restrict the flexibility of the ap-
plicant in achieving incremental power increases, and those which
limit the extent to which service may be improved with increased

JOWET.
! 36. Those proposals which appear to contemnplate that some com-
romise in our present rules conmtrolling interstation interference
shonld be tolerated in the interest of facilitating power increases, we
would reject out of hand. We have no intention of reverting either
wholly or partially to the kind of situation which obtained prior to
1964 when our rules permitted the imposiiton of interference on exist-
ing stations on the basis of & showing “that the need ior the proposed
service oubweighs the need for the service which will be lost by reason
of such interference.” Under these rules, the erosion of the service of
existing stations to outlying areas proceeded apace, until brought to a
virtual halt by the adoption of the “go-no-go” rules (73.37(a)), which
prohibit the overlap of service and interference contours. We believe
that these Tules have contribuied greatly to the orderly growth of the
standard broadcast service, and, at the same time, have reduced the tre-
mendous  comparative hearing load which the previous system
engendered. ' We would not, absent the most compelling cirenmstances,
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C.olli}SideE the substantial modification, much lsss abandonment, of such
rules.

87. Other proposals look toward the raising of the power ceilings for
the various classes of stations beyond thosze set in 73.21 of the rules
either selectively or on a general hasis. While the first mentioned ap-’
proach would generally be implemented with due attention to the
malntenance of interference protection for other stations, Culium’s
plan for a nine-fold increase in the power of all stationg would be ac-
complished without regard for the increased level of interstation inter-
ference resulting from such higher power operation {in each case, the
stronger interfering signals would be counter-balanced by the stronger
service signal). Generally, the gains resulting from the implementa-
tion of such a pian would be in the improvement in the quality of
service rendered by each station over its present service area, although
appreciable gains would result in the extent of dayiime service pro-
vided, in instances wherse the service is not presently interference-free.

38. The pending petition of the Community Broadeasters Associa-
tion secking an increase in highttime power of all Class IV stations to 1
kilowatt, an action sought by many of the licensees of such stations
which filed comments in this proceeding, exemplifies this kind of ap-
proach with respect to a single class of standard broadcast station. The
Cullum proposal would apply the principle of “concurrent” power
inereases completely across the board-—to all stations on all channels.

39. The question of raising existing power ceilings, either selectively
or generally is one which is beyond the scope of this proceeding, and
accordingly, any extended critique of proposals of this nature would
serve no useful purpose. It is sufficient to note that their implementa-
tion would requrire the solution of many problems, both domestic and
international, although it is rather obvious that proposals falling in the
first category present fewer problems than those in the second. We
would only remark that domestically, the implementation of a system
for “concurrent” increases in power would depend on the willingness
and ability of the vast majority of station licensees to take this step,
where, In many cases, the gains in the guality of service might be con-
gidered unnecessary, and in its extent, minimal. Neighboring countries
would also have to take parallel action, or suffer the effects of greatly
inecreased interference to their stations. Obviously we would have to
negotiate major changes in existing treaties before undertaking any
amendmant in our rules to adopt such a system for internal use.l* %

40. Other comments concerning station power suggest we abandon,
either wholly or partially, the rules requiring that each station operate
at one of the diserete power levels set forth in Section 73.41 of our rules,
and license each station to operate at a power level restricted in the
individual case to that necessary to afford the required degree of inter-

1 For discussion of fhe mattor of nighifime power increases for Class IV siafions, see
the Commizaion’s Orders of April 26, 1072, and July 19, 1872, in RA-1255, I'CC T72-540.
51t is suggested by two parties that nighttime power increases for Class IV stations
might be implemented in connection with the installation of “tall” towers—approxzimately
8¢ wavalength in height—whick could be expected to afford an improved ratio of ground-
wave to skywave signal, and, if employed by all stations, resulf in an actusl incregse in the
nighttime interference-irce area served by each station. This is an appealing and technjeally
zound proposal, but could invelve practical problems in its {mplementation. Moresver,
it would net appear to cope with the principal impediment to Class IV nighttime power
inereases—the increased intecference which would result to foreign broadcast stations
from kigher power operation of domestic Class IV stations.
54 ¥.C.C. 2d
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ference protection to other stations. The latter procedure, if imple-
mented, would undoubtedly allow many new stations which could not
neef the “go-no-go” rules under the present system of power classifica-
tion, to be “shoehorned n”, and permit nighttime non-directional
operation, possibly only with highly restricted power, by stations
which otherwise either could not operate during these hours, or could
operate only with complicated and expensive directional antennasz. It
may be that the authorization of “odd” power levels for pre-sunrise
operation has convinced many of the feasibility of such an approach.

41. Assuming the adoption of such a systemn were found to be in
the public interest, and did not impose intolerable administrative dif-
ficulties, our adherence to the North American Regional Broadeasting
Agreement, which prescribes a power hierarchy similar to that set
forth in our rules, would preciude our adoption of such a system. How-
ever, even 1f this were not the case, we remain to be convinced that the
adoption of such a system, which would encourage the proliferation of
many stations of extremely limited coverage, would be consonant with
an eflicient use of channel resonrces, and produce a result in the public
interest. _

42. We have similar problems with proposals that we establish a
number of intermediate levels in the power clagsification table of
§ 7341-—not only would such an action conflict with the NARBA, but
Its adoption would téend to lead to the undesirable result cited above.
However, while we will not undertake to adopt additional intermediate
power classifications on any general basis, we believe that the creation
of a single niew classification at 2.5 kilowatts should be considered. The
ratio ‘between the powers presently specified immediately above and
below this level, 5 kilowatts and 1 kilowatt, respectively, is consider-
ably greater than that which exists between adjacent values in any
other portion of the table.-The provision of an intermediate step be-
twean 1 and.bkilowatts is not only logical, but useful, as it would facili-
tate the maximum employment of facilities in instances where power

greater than 1 kilowstf 1s feasible, but operation at the much hioher
powsr of 5 kilowatts is not. Furthermore, tlie adoption of the 2.5 kilo-
watt classificabion presents no treaty problem-—the NARBA présently
~provides for this pewer step. Even though a rule change of this nature,
strietly speaking, 18 beyond the scepe of this proceeding, we deem it
unlikely that it would be opposed by any party, and its adeption would
further the objectives herein. Accordingly, we are adopting such & rule
amendment. . -

43. ATCCE has asked for consideration in this procceding of 8
proposed amendment to the rules governing the design and adjustment
of directional antennas, relative to the control of antenna input power
in the determination of the size of the radiation pattern of the antenna.
It holds its proposal to be pertinent to the matters discassed herein,
since the feasibility of power increases of existing stations in individ-
nal eases may depend, to some extent, on the degree of flexibility af-
forded by our rules in adjusting radiation pattern size to meet the
interference and service considerations which are unique to sach case.
While this is, of course, true, we do not believe that this proposal,
which involves a changs in the highly technical and specialized rules
on directional antenna design, can he given proper consideration in a
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pwceedmo dealing principally with allocations policies. The proposal
appears to have substantial merit, but we wish to examine it more
closely 1n a separate proceeding instituted for that purpose. We will
endeavor to expedite such consideration when the matters directly
involved in the ingtart proceeding are disposed of.

44, Those proposals, usually put forward in hehalf of licensees of
daytime stations which look toward nighttime operation with facilities
other than those required to accord protectlon to other stations——such
as operation with daytime facilities until at least 6 PM on a year-
round basig, or non-directional operation during the nighttime peried
with somie lower, but arbitrarily set power, usually cite the alleged
satisfactory functioning of our rules permitting pre-sunrise operation
as evidence that operatmo modes sanctioned durlncv this perlod can
be instituted for post-sunset operation.

45. It should be unnecessary to again review the situation that exists
with regard to the extent of oroundwwe service rendered by stations
operating at night on the standard broadeast band—it is, by almost any
standard, inadeguate. With the exception of the few Clasg T stations,
every station provides a far less extensive service nighttime than dur-
ing da}tlme hours, and, in very many cases, interference-free service
at 111crht 1s available bare]y bevond the confines of the community to
which a station is assigned. From the standpoint of the licensees of
such stations, this situation, although undesirvable, is tolerable—they
are still able to serve the densely populated centers which provides
the bulk of the advertising revenue which supports them. However,
to those many millions of people who reside in areas more than a few
miles from any station, nightfime standard broadcast service remains
at a’highly unsatlsfactory Tevel.

46. The nature of the skywave interferénce problem is such that
]1ttle can be done to improve this sifuation, but the Commission has
been concerned that no action be taken which would worsen it. It has
been reludtant to authorize new nighttime assignments, evén in in-
stances’ where protection i affordeéd existing stations in accordance
with our technical standards, beeause it believes that the incremental
interference which new stations impose on existing stations inevitably
results iri & further diminution of the already limifed service rendered
by those stations. The operation of perhaps many daytime stations
during some or all nighttime hours with facilities which do net even
ai‘md the degme of pLotectmn to existing stations which our technical
standards require would result in incalenlable damage to such night-
time service as is presently available from standard broadeast stations.

47. Moreover, we must categorically Teject, at least within the con-

ext of this PIOCBEdlﬂ the concept of post-sunset opelatmn by day-
t1me1.~:. holding pre- sunrise service authorizations (PSA’S), using the
rednced-power facilities specified therein. The rules under which PSA
operations are conducted stem directly from a 1967 agreement with

Canada (TTAS-6268), under which that country agreed to protection
standards Wthh enzhle more than 2,000 T.S. Stations (mostly day-
timers assigned to regional channels) "o operate immediately prior to
local sunrise with their authorized daytime facilities, but with power
redtuced to 500 watts (or less if necessary to provide co-channel Cana-
dian protection under an agreed family of curves). Domestic inter-
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station skywave interference among U.S. stations assigned to the same
channels was ignored, under the PSA program, on the ground that
remote regions of the country would continue to be served during all
nighttime hours by the clear channel stations, and because the 500-watt
PEA power ceiling provides a means of interference control during
the early morning transitional hours. The use of PSA facilities after
local sunset is not provided for in the 1967 agreement with Canada,
nor would such modes of operation be notifiable internationally by the
United States. Because of the severity of nighttime skywave tnterfer-
ence problems among the hundreds of fulltime stations presently oper-
ating on these channels throughout the North American Region, there
is little likelihood that the 1967 agreement with Canada, which has
virtnally no daytime-only stations, can be further relaxed to accom-
modate post-sunset operation by daytimers in the United States.
Finally, our rule making proceeding which implemented the existing
agreement—Report and Order in Docket 14419, 8 F.C.C. 2d 698
(1967)—established an overriding need in many commurnities for early
morning service, notably for weather information and for school can-
cellation announcements. No parallel need has been established for the
post-gunset hours, nor ig it likely that any such need, if establizhed,
could outweigh the resulting co-channel mighttime skywave interfer-
ence problems. :

43. The implementation of any vroposed scheme which would permit
individual stations to operate on two frequencies, one for daytime, and
another for nighttime operation, would require basic changes in the
standard broadeast allocation plan, as Incorporated in our rules, and
parailel revisions of the NARBA and the U.S./Mexican Agreement.
Even 1f we believed that such a proposal had merit, these treaties
would stand as a long-term obstacle to any action aimed toward effect-
ing it. However, while the ability to operate on two frequencies might
offer a solution to the particular %)roblems of certain daytime stations
seeking to extend their periods of operation into the nighttime hours,
we believe any general application of the concept to standard broad-
cast allocations would be extremely wasteful of the resources of this
band, and produce & result at odds with our aim to conserve these
resources, and direct their future exploitation into avenues where the
greatest public benefit wonld redound. o

49, For the reasons we have set forth, generally we are rejecting,
ap this time, those proposals which look toward major changes in
fundamental rules and policies regarding standard broadcast stations,
and are adhering to our original intention of making such amend-
ments of § 73.37, as will lower or remove certain of the barriers which
it presents to the expansion of AM service. The only exception is with
respect to § 73.41 of the rules, which is amended to incorporate a new
power level of 2.5 kilowatts (and with a parallel amendment of § 73,14,
which also lists the present power classification scale), and, as dis-
cussed subsequently, limitations in the sweep for the “suburban
policy™ as it applies to uncontested applications for new and aug-
mented facilities. _ )

50. A study of the comments filed herein has convinced us of the
wisdom of proceeding with the proposed amendment of § 73.37 s0 as
to remove the special showings presently required by applications seek-
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ing power increases for existing stations, and we are taking this
action, although, as described later, the textual changes made in the
rules to accomplish this end differ from those proposed in the Neozice.

51. To accommodate, to the extent possible, the need for new daytime
and nighttime transmission facilities for developing suburban centers
of population, and to facilitate the provision of truly community-
oriented services to as many separate towns and cities as possible, we
are altering the basic acceptability criterla to permit new nighttime
or daytime assignments to communities which have fewer than two
aumlltransmission tacilities during the relevant portion of the broad-
cast day. _

B2, When we last considered this matter, we determined that each
community was entitléd to two, but not necessariiy more than two com-
peting sural “voices” and decided at that time that this complement
of services would be congidered to have been attained if such services
were provided by stations which were located outside, but sufliciently
close to the community that technically good service would be pro-
vided, and that the program service could be expected to be oriented,
to a considerable extent, to serve the needs of the community. We
adopted this formulation, even though we recognized that service pro-
vided to a community from stations not assigned to the community
is not a fully adequate substitute for service provided by community-
asslened stations, because- we believed that any more permissive
approach would result in a too rapid occupancy of available standard
broadcast channel space. However, as we have stated, our experience
with the application of the present rule indicates the feasibility of
applying more relaxed standards to the determination of the circum-
stances in which new facilities may be assigned, and we are accord-
ingly raising our sights to permit such new assignments as are
necessary to provide each community with two independent aural
transmission facilities. :

53. Thus, under the rules as we have revised them, an application
for a new daytime or unlimited time standard broadecast station, or
for nighttime facilities for an existing daytime station will be accepted
on the basis of a satisfactory showing that the community for which
the station is proposed presently has fewer than two independent aural
transmission facilities during the portion of the day for which the new
service is proposed.

54. As these rules are applied, a proposal for a new unlimited time
station would be accepted, 1f it would provide a first or second night-
time trapsmission facility for the community, even though, during
daytime hours, its operation might result in the provision of more
than two transmission services to the community.

55. We are continuing t¢ maintain, as an alternative showing to
the above, the same alternative available in our present rules, a cem-
onstration that at least 25% of the area or population served by the
new station will, for the first time, receive primnary aural service.

56. Tt should he emphasized that we are not abandening cur policy,
duly established in the 1973 Report and Ovder, of considering both AM
and FM in determinations of existing aural service, and in favoring
FM, where channels are available, for providing new aural service.
Certainly, the promotion and extension of TM service to the greatest
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possible degree is necessary if any substantial improvement is to be
made In the extent of presently inadequate nighttime aural service,
and we helieve that the public interest vequires that we maintain
rules and policies directed toward this end. However, in the amended
rules, we continue to treat commonly owned FM and AM stations,
assigned to the same commminity, ag a single source of aural service.

57. Pursnant to our present riles, an application seeking authority
to change an existing station to a new frequency, besides being subject,
as 1t must be, to the same limitations on interference caused and
recelved as would anew station applying for that frequency, must also
meet those eriteria designed to restrict the mumber of services available
to the community to which the station is assigned. This, many parties
allege, places an unreasonable and unnecessary burden on a licensee
seeking, by an appropriate freqiuency change, to improve the service
which itg station may render, In the typical case, an existing station
may provide one of the two aural services to which a community is
entitled. As the present rule operates, its existing operation stands as
a bar to the acceptance of an application for a change in frequency,
since such an application, treated in the same manner ag an applica-
tion for-a new station, in effect contemplates the addition of a service
to the community ebeve the permitted maximum. This, in fact, could
occur, since the application for frequency change by an existing sta-
tion is subject 16 comparative consideration with conflicting applica-
tions, one of which, after hearing, might be granted in lieu of the
application of the existing station. Under such circumstances, the
existing station would continue to operate on its present fregquency,
and & new station, operating on the frequency which was sought by the
existing station, might be assigied to the community, with the result
that the number of services provided would exeeed the prescribed
ceiling. Tt 45 to avoid this kind of occurrence that existing rules pro-
vide for parallel treatment of new stations and changes in frequency
of existing stations. _ : ’ o :

58.. We have thorouphly reviewed the considerations with respect
to this matter in the light of the comments, and aré of the opinion that
the rules mav he modified without & substantial hazard being incurred
that our policies, designed to prevent the undne multiplication of
stations serving the same community, will be frustrated. Granted, that
should we change our rules so that applications for changes in fre-
quency, like applications for increases in power, are tequired only to
meet the standards governing daytime and nightiime interference,
aceasions may arise when de facto violations of service ceilings may
oceur. However, it does not appear that the opportunities for moving
to more favorable frequencies will be so numerous, and conflicts lead-
ing to the unteward results described above will occur se often that
the aims sought to be achieved will be compromised substantially.

59. Accordingly, we are amending our rules so that henceforth the
acceptability eriteria applying to applications by existing Ftatlons for
changes in frequency will be the same as those applicable to power
increases—namely, a demonstration of compliance with the “go-no-go
rules, and, for mighttime operation; that objectionable interference

- will not result as determined pursuant to § 73.182(o).

60. While the adoption of rule amendments which contemplate the

provision of two transmission. facilities for each commurity should
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create oppertunities heretofore unavailable for daytime stations to
gualify for nighttime operation, undoubtedly many prospective appli-
cants for such facilities will be disappointed that we have not relaxed
our techrical rules to make it easier and less expensive to engage in
such operation, We have hereinbefore explained why we are unable or
unwilling to take such a step. - C ‘

61. Be that as it may, the rules we are adopting in & 73.57, particu-
larly regarding nighttime operation, ave less restrictive than any
which have obtained in the last thirteen years, and we are in some
degree concerned that their adoption may result in a too rapid pro-
liferation of new nightiitae assignments, leading to an yndue concen-
tration of such facilities, with adverse effects on overall service. We
do not believe this will happen, but should such a trend develop, it
may be necessary for us to reconsider our decision herein. In any
eveit, we intend to review, on a continuing basls, the rate and patiern
of station growth under these rules. Should it appear that assignments
of new stations and the augmentation of the facilities of existing sta-
tions are contributing teo little to nesded hmprovements in service to
the public, in view of the attendant dépletion of the rezources of the
standard broadeast band, we will institute further proceedings Jooking
to the adoption of corrective measures. : : ~
The Policy Statemént on 307 (b)Y COonsiderations o

‘62, As noted both In the comments and in the Vogéce, it i apparent
that the continued application of our Policy Statement on 307 (b)
Considerations for Stamdard Broadeast Focilities Involving Suburban
Cormanunities, 2 F.CC 24 190, Recon. Denied, 13 F.C.C. 24 856 (1963),
would tend to countervail the more liberal allocation policy which
forms the basis for the rule revisions previously discussed. By amend-
ing the rulez as indicated while continuing to impese the significant
burden of the 307(b) presumption, paritcuiarly on applications for
improvements to existing facilities, we would merely be removing one
so-called artificial barzier while leaving ancther in its place. This i8
not to say that the presumption has been ineffective. On the contrary,
as a deviece to assist in complex deferminations between or among
competing applicants, it has proved sunecessful. However, for those
uncontested applications swept within the broad reach of the presump-
tion, it has often resulted in unnecessary complicationis which have
served only to hinder the initiation or expansion of service. Accord-
ingly, we have decided that a_significant relaxation of the 307(b)
presumption is appropriaie, and we have concluded that the presump-
tion deseribed inour 1965 Policy Siatement will henceforth be applica-
ble only in situations involving competing applications 1n a hearing
context. Inasmuch as the presumption serves to raise issues which
would perforce be raised in a hearing between applicants competing
for a 307 (k) preference, we helieve that retention of the presumption
1 that Hroited class of eases will continue to be beneficial. However,
in light of our experience during the last ten years, it appears to us
that any attempted abuses by uncontested applicants may be readily
detected during standard review procedures, and nothing will be
gained by retaining such applications within the presumption’s scope.
Although we will not then invoke the presumption, the factors under-
lying the original Policy Statement will continue to be of concern to
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us with respect to all AM authorizations. Since the essential element
in our 307(b) considerations will therefore continue to be the intent
of the appiicant with respect to service to the community of license,
our analysis will focus on those facts and circumstances in the applica-
tion which may bear on this question of intent. Obviously, such factors
will vary from case to case, and no comprehengive list can be assembled.
Applicants should be on notice that applications proposing power
clearly in excess of that necessarv to selrve the proposed community
of license and its immediately surrounding aress will be examined
with care. Such scrutiny will also be accorded to any application the
timing of which is inherently suspect.?® In any case, we emphasize that
we will continue to guard against those situations, described in the
1965 Policy Statement, which the presumption was designed to pre-
vent.'” We note also that other parties may seek to raise such an issue
by filing objections to the application, pursnant to Sections 1.580 (i),
1.587 and 1.106 of our rules. Of course, the procedural requirements
set out in those secticns will be applicable to all parties.®

Minority or Specialized Programming

63. We are rejecting proposals seeking to carve out more or less
permanent exemptions for specialized or minority programming. As
we have consistently held, program formats are by their nature transi-
tory, and we have accordingly refused to consider them in designing
and Implementing our allocation system. See, e.g., Mel-Lin, Inc., 22
F.C.C. 24 165 {1970). We are, of course, aware of the format cases
cited to us for the proposition that programming is no longer a transi-
tory consideration. However, those cases arose in the narrow context
of the assignment or transfer of a license. The holdings in those cases
were also narrow, and it should be noted that no court has held that
the Commission must require a licensee to provide any particular pro-
gramming format. Rather, the format cases merely held that, in re-
viewing an application for assignment or transfer of a broadeast
license, the Commigsion may be required to institute an evidentiary
hearing to inquire into the effect on the public interest of a proposed
change of format if it appears that the proposed change would signifi-
cantly lessen the available diversity of programming within the sub-
ject station’s service area. Further, the present confext, that of a broad
rule making proceeding, is significantly different from that of any
of the cited cases, since we are now focusing on general, nationwide
goals rather than the needs of any particular community. As a result,
we continue to believe that the transitory nature of programming
makes programming a particularly inappropriate factor to consider in
the context of the adoption of such generally applicable rules as are

15 The maost obvious example of such suspect timing would he an application for a nower
increase hefore construction of the onriginally authorized faeility is completed. Other,
more subtle. atfemnts to circumvent the remaining restrictions on new farilitles may #lso
arize. and will be dealt with ag the cirenmstances warrant. L. .

1" The mew policy anvonrnced herein will apnly to all apolications currently nending
pefore the Commission, Broadeast Pureau counsel will. of ecourse, be free fo request the
addition of appropriate issueg in those ongoing bearings where the presumption no longer
apnlies. . X .
ml% These reauirements include the burden. imposed by Feetion 309 of the Act, of ral=ing
a substantisl and materinl guestion of fact hefore a pleading will resalt in the designation
of an anplication for hearing.
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under consideration here, Accordingly, those suggestions regarding
allocation by format are rejected.r®

Procedural Questions

64. With respect to the two procedural points raised by the National
Black Media Coalition #, we are of the opinion that the “defects”
relied on by the Coalition are not, in fact, defects. The Noiice of this
proceeding was duly published in the Federal Register, as required
by the Administrative Procedure Act? and contained all the infor-
mation stipulated by that Act.>? It must be noted that the Prime
Time Access Rule decision cited by the NBMC did nof create any
further necessary procedures. Rather, the court indicated that any
public interest determination must include consideration of the needs
of the public as well as those of particular representatives of the broad-
cast industry then before the Commission. And, in light of the par-
ticularly immediate impact of the Prime Time Access Rule on the
viewing public, the court suggested that the Commission make some
affirmative efforts to involve members of the public in the proceeding.
This clearly did not constitute a judicial revision of the Adminis-
trative Proceditre Act. Nor does Lhe fact that we did issue further
notice in response to the court’s suggestion bind us to issue such notice
in a1l rule making proceedings. It should also be noted that the ruies
presently in question, albeit significant in terms of allocation policy,
will hardly have the immediate impact on the general public that the
Prime Time Access Rule would.?* Finally, we point out that, in re-
sponse to the Netice that was published, we received approximately

. 973 comments from a total of 204 parties.?® Among these were several
private citizens as well as a number of Black licensees. In addition,
many of the comments included exhibits containing numerous letters
from a broad range of individuals, Black and White, interested in the
outcome .of this proceeding. Although not expressly directed to the
Commission as comments in this docket, these letters have nonetheless
provided us with an indication of the public’s sentiments. It does not

1 Tn gddition. we Tecognize the recent oninion of the U8, Court of Appeals for the
District of Columbia Cirenit in Garrett v, F.C.C. F. 24 - No. 73-1540, decided
Fune 2. 1975, which holds, infer aliz, that Black ownership, participatien and programming
ave relevant faetors in making a determination of public interest. citing TV &, Iac. v. F.OC.,
161 1L, App. D.C. 340, 205 . 23 929 (1973), cert. denicd, 410 G.8, 986 (1074), Again,
however, the nature of this proceeding is fundamentally different from the sitnations
posed in Gerreft and TV §, and we de not read either case %o require us to incorporate
minority ownership and/or programming as a determinative aspect of the overzll allocation
policy presently 111_?21‘ consideration.

foR arngranh 14, supro. .

2 R:g % U.%.C. § 553 (ﬂ1970). The Nontice mav he found at 38 Fed. Rez_. 42920,

22 Ty pelevant part, the Aet reguires that the Notice of a rule makineg ghall incinde
“oither the terma or snbsiance of the prorvosed rule or a description of the subleets and
issues nvolved.” 5 T.B.C. § 553(a) (3). It iz clear that the notice in the ingtant proceeding
satisfied thls reanirement. S, .

22 Wa note, however, that we are presently jnvestigating a variety of alternate means
of informing the vmblic of Commission prorosals. A staff committee hag been formed and
its prefiminary findings in this matter should he prenared shortly. .

24Ty Algenasing that fmpact, the Court sald: “These diclates [regarding mnaldpra_tion
of the mwbliv’s imterest] shonld apnly with even greater foree whera the Comamission’s
rile has as bresd an imnaet on the public 25 the Prime Time Access Rule. The rule Airectly
afferts what millions of Americans watch on televieinn for an hour every night and,
inAirectly. may affect all nrime time programming.’ 302 T, 24 at 257,

% The total namber of parties that had participated in the Prime Time Acresg Rnle
procecding at the time nf the conrt’s orinion was significantly less than 100. Ses Prime
Time Access Pule, 44 F.O.C. 24 1081, 1161 (Appendix B). Even this number was nof held
to be “insufficient as a matter of law.” 302 F. 24 at 258,
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appear to us that we have “utterly failed” to develop an adequate
record and thus the Coalition’s threshold procedural arguments must
be rejected.

Amendment of the Fules _ ‘

65. The text of the rule amendments which we are adopting is set
forth in Appendix B. : : S :

€6. It should be observed that, while we have, among other things,
adopted and expanded the substance of the rule change proposed in
the Nozive, we have somewhat altered the organization of paragraph
(e} of 7337, so that (e) together with paragraph (a) establish the
basic interference standards which all applications for new facilities,
or for major changes in existing facilities must meet. Since increases
n power of existing stations and changes in frequency of existing sta-
tions are majer changes, which henceforth will be subject only to these
standards, applications for increased power or changes in frequency
will be acceptable if they meet the requirements of (a), and of (e), if
appropriate. ' ' ' - .

67. We have revised the langnage of paragraph (e) and succeeding
subparagraphs to eliminate the employiment of the phrase “other than
(lass TV stations,” which, it appears, has been a source of misnnder-
standing in the past. . B o .

68, Present, Note 6 of § 73.87 which deals with the circumsgtances in
which an FM channel is to be considerasd “available” or “not availabls”
to serve a particular community has been amplified to identitfy the point
in time st which a newly assigned channel is to be deemed “available.”

69, In determining the number of transmission facilities available to
a particular community, the treatment of stations proposed in pending
applications for that comumunity becomes a matter of sometimes eritical
importance. We are adding a new Note 8 which defines the status of
such proposed stations in accerdance with previous Commission prec-
edent in similar matters. S
. 70. In rather common usage, a broadeast station is a “transmission
facility” for the community to which it is licensed, and provides a
“transmission service” for that community. Since these terms, while
employed in the section, are not elsewhere In the rules, we consider if,
advisable to define them herein. We havé appended a new Note 9 for
this purpose. : N . B

71. The implementation of these rule amendments should provide
many cpportunities, unavailable since the adoption of the restrictive
amendments of 1964, for the assignment of new standard broadcast sta-
tions, and the expansion of facilities of existing stations, and can be
expected to result in an increased flow of applications seeking new or
augmented facilities. We are unable to forecast the rate at which such
applications may be filed, and, accordingly, anticipate whether the
Commission’s processing stail will be able to dispose of these applica-
tions without inordinate delays. In the event a Jarge backlog of unproc-
essed applications appears to be developing to the point where it is
administratively burdensome, we may find it necessary to impose meas-
nres controlling the rate of applieation filine. These measures will
probably involve the declaration of “open’ and “closed” seasons for the
filing of applications. If it becomes necessary to institute such measures,
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they will be temporary in nature, and advance notice will be given, so
all parties will have ample time to complete and submit any applica-

tiong which are in preparation.

79. Accordingly, IT IS ORDERED, That effective Angust 22, 1073,
Part 73 of the Rules and Regulations I8 AMENDED as set forth in
Appendix B hereto. Authority for this action is found In Sections 4 (1}
and 203 (x) of the Communications Act of 1934, as amended.

73. I IS5 FURTHER ORDERED, That this proceeding IS

TERMINATED.

Feoerar, Comaromicarroms Conenrrssronw,

Vivcent J. Murniws, Secretary. -

APPENDIX A

The following is a lisf, in alphabelical order, of the parties filing comments-in
this Docket. The numbers in parentheges which follow some names indicate the
pnumbar of separate comments filed by those parties, . .

Adler Communications Co,, Inc.

AHPB Broadeasting Corporation

Annapolis Broadeasting Corporation

Artlite Broadeasting Company

Agliehoro Breadeasting Company

Association for Broadeast Engineer-
ing Standards, Inc. (2}

Association of Federal Communiea-
tiong Consuiting Engineers

BEdward G, Atsinger, 11T

Auburn Broadeasters, Inc. -

Baker Broadeasting Company

Bangor Broadeasting Corporation

Batavia Broadeasting Corporation

Beacon Broadcasting Corporation

Lawrence Behr Associates, Ine.

Belo Broadceasting Corporation

Benay Corporation

Serge Bergen

I, W Bie .

Big Brother/Big Sister

Placksburg-Christiansburg
cagting Company - .

Bloomington DBroadcasting <Corpora-
tion .

Boman Broadeasting, Inc.

Booih and Freret

Roger P. Brand{

Jack L. Breece

Bride Broadcasting, Inc.

Broadeast House Inc.

Brokensword Broadcasting Co.

Call of Houston, Inc, .

Camphbel]l Broadcasting Corporation

Central Nebraska Broadcasting Com-
pany, Ine.

Christian Enterpriges, Incorporated

The Cirele Corporation

Clear ©Channel Broadcasting Serv-
ice (2) :

Clinch Valley Broadcasting Company

Cloverleaf Broadcasting Corporation

Coastal Broadeasting Corporation

Cohen and Dippeil, P.C.

Commonwealth Broadeasters, Ine.

Communications Properties, Ine. (4)

Broad-

Communico Broadcasting (2} )

Community Broadeasters Association,
Inc, (2) R

Contemporary Media, Ine,

Coxbin Times-Tribune

Cogmopolitan Enterprises of Victoria,
Inc.

Cove Broadeasting Comgpany, Inc.

Ogear Leon Cuellar

A, (E)arl Cullum, Jr., and Asscciates

4

Richard Calpepper .

DAL Broadcasting Company {(3)

Dairyland Managers Inc.

Deep South Radio, Inc.

Dome Broadcasting, Inc.

Donbleday Broadeasting Company,
Ine. :

Fagle Enterprises, Inec.

Edgefield-2aluda Radio Company, Ine.

Faueational FM Assoclates

¥l Dorado Broadeasting Company

RElektra Broadcasting Corporation

FEureka Broadeasting Company, Ine.

Fverbach Breoadcasting Co., Inc, )

Fairbanks Broadecasting Company of
Massachusetts, Ine.

Tairview {Tenn.)} High School

Fetzer Broadcasting Company

Walter L. P'ollmer, Inc.

Forjay Broadeasting, Inc.

Fort Wayne Broadeasting Co., Inc.

Gaffney Broadcasting, Inc.

Emanuel Garrett

Garrett Broadeasting Service (2)

Gatorland Broadeasting, Ine.

Golden Wast Broadeasters, Inc.

(olden West Broadceasters

Curt Gowdy Broadcasting Corp.

Gowity Florida Broadeasting

Grace/Wolpin Broadcasting Company

Grass Reots American, Ine. -

Great Southern Broadeasting Com-
pany, Inc.

Great Trails Breadcasting Corpora-
ticn ) .
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