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Before the
Federal Communications Commission 

Washington, D.C. 20554

ET Docket No. 92-9

In the Matter of

Redevelopment of Spectrum to RM-7981 
Encourage Innovation in the RM-8004 
Use of New Telecommunications 
Technologies

MEMORANDUM OPINION AND ORDER
(Proceeding Terminated)

Adopted: March 8, 1994; Released: March 31, 1994

By the Commission: Commissioners Ouello and Barrett 
issuing seperate statements.

INTRODUCTION
1. By this action, the Commission refines and clarifies 

the rules and policies adopted to make spectrum available 
for emerging telecommunications technologies. At previous 
stages of this proceeding, we took the following actions: 1) 
allocated spectrum for emerging technologies at 2 GHz that 
could be used by new services, such as the personal com 
munications services (PCS); 1 2) reallocated five fixed micro 
wave bands and adopted associated rules to accommodate 
existing 2 GHz fixed microwave users;2 and 3) adopted 
provisions intended to provide reasonable access to 2 GHz 
spectrum by new services. 3 In this Memorandum Opinion 
and Order, we respond to twelve petitions for reconsider 
ation or clarification that address a variety of issues related 
to these actions. These modifications and clarifications con 
clude our actions to allocate spectrum that can be used for 
emerging technologies. Such new technologies are expected 
to contribute to the development of the national informa 
tion infrastructure and to serve the need for ubiquitous 
wireless access to voice and data communications. These 
developments will provide new services to the public, cre 
ate new jobs and foster effective competition in the global 
market.

BACKGROUND
2. In this proceeding the Commission allocated 220 MHz 

in the 1850-1990, 2110-2150, and 2160-2200 MHz bands (2 
GHz bands) for emerging technologies and adopted a regu 
latory framework that will allow this spectrum to be shared 
by new services and the existing fixed microwave services 
that currently use these frequencies. In those instances

where both of these services cannot share this spectrum, 
existing 2 GHz facilities can be relocated to other spec 
trum. The regulatory framework is intended to provide 
licensees of services using emerging technologies with ac 
cess to 2 GHz frequencies in a reasonable timeframe and, 
at the same time, prevent disruption to existing 2 GHz 
operations and minimize the economic impact on the exist 
ing licensees.

3. In the First Report and Order and Third Notice of 
Proposed Rule Making (First R&O), the Commission adopt 
ed the emerging technology allocation. It also set forth a 
regulatory framework that encourages incumbent 2 GHz 
licensees to negotiate voluntary relocation agreements with 
an emerging technology service licensee or unlicensed de 
vice manufacturer when frequencies used by an existing 2 
GHz facility are needed to implement the emerging tech 
nology. Should voluntary relocation negotiations fail, the 
emerging technology service provider or unlicensed device 
manufacturer or representative could request involuntary 
relocation of the existing facility. In such a case, the emerg 
ing technology service provider must:

1) guarantee payment of all costs of relocating to a 
comparable facility, including all engineering, equip 
ment, and site costs and FCC fees, as well as any 
reasonable additional costs;

2) complete all activities necessary for placing the 
new facilities into operation, including engineering 
and frequency coordination; and
3) build and test the new microwave (or alternative) 
system.

4. In the Second Report and Order (Second R&O), the 
Commission reallocated five bands: 3.7-4.2 GHz (4 GHz); 
5.925-6.425 GHz (lower 6 GHz); 6.525-6.875 GHz (upper 6 
GHz); 10.565-10.615/10.630-10.680 GHz (10 GHz); and 
10.7-11.7 GHz (11 GHz) to the private operational and 
common carrier fixed microwave services on a co-primary 
basis and prescribed channelization plans and technical 
rules to govern their use.4 The existing 20 MHz channel 
plan was maintained at 4 GHz and a 1.25 MHz-based plan 
was adopted at 6, 10, and 11 GHz. The Commission found 
that these channeling plans would be equitable to all man 
ufacturers, would efficiently satisfy the spectrum require 
ments of low capacity 2 GHz licensees by permitting 
lower-cost equipment to be used, and would reduce the 
potential for interference to satellite operations at 4 GHz. 
The Second R&O also adopted Part 21 coordination proce 
dures and Part 94 interference standards in all bands.

5. In the Third Report and Order (Third R&O), the 
Commission completed the details of a transition plan to 
enable new service providers to share with or relocate 
incumbent facilities to other spectrum. 5 It provided sepa 
rate relocation policies for frequencies to be used by li 
censed emerging technology services and for those to be 
used for unlicensed devices. For licensed services, a fixed 
two-year period commencing with the Commission's accep 
tance of applications for emerging technologies was adopt-

1 First Report and Order and Third Notice of Proposed Rule 
Making, ET Docket No. 92-9, 7 FCC Red 6886 (1992).
2 Second Report and Order, ET Docket No. 92-9, 8 FCC Red

6495 (1993).
3 Third Report and Order and Memorandum Opinion and Or 
der , ET Docket No. 92-9, 8 FCC Red 6589 (1993).
4 Note 2, supra.
5 Note 3, supra.
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ed. During this period negotiation over the terms of 
relocation is encouraged but not required. After this fixed 
period expires, an emerging technology licensee may ini 
tiate a one-year period for mandatory negotiations with the 
fixed microwave licensee. For unlicensed devices, a single 
one-year mandatory negotiation period was adopted that 
will commence with the initiation of negotiations by man 
ufacturers of unlicensed devices or their representatives. 
For both licensed services and unlicensed devices, after 
expiration of the mandatory negotiation period, involun 
tary relocation of the fixed microwave facilities may be 
sought if agreement is not reached by the parties. In all 
instances of involuntary relocation, the emerging technol 
ogy provider will be required to pay all costs associated 
with the relocation.

6. In the Third R&O we also clarified the types of 2 GHz 
public safety facilities that are exempt from mandatory 
relocation. Finally, we authorized the grant of tax certif 
icates to incumbent fixed microwave licensees for any sale 
or exchange of property in connection with voluntary 
agreements for relocation concluded during the fixed two- 
year voluntary negotiation period.

7. In this Memorandum Opinion and Order, we address 
three petitions for reconsideration and clarification of the 
Commission's Second R&O6 and nine petitions for reconsi 
deration and clarification of the Commission's Third R&O.1 
With regard to the Second R&O, the petitioners address the 
following issues:

  the deadline of July 15, 1994, by which manufacture 
must cease manufacture or importation of microwave 
equipment that does not meet the new digital efficiency 
standards in bands above 3 GHz;
  use of alternate channels or frequency pairings;
  4 GHz band channeling plan;
  use of the 6425-6525 MHz (6.4 GHz) Local Television 

Transmission Service (LTTS) band for general common 
carrier operations;
  technical issues that include maximum power limits, 

antennas standards, and automatic transmit power control 
(ATPC); and
  use of the 1710-1850 MHz government band for 

relocation of non-government fixed microwave facilities. 8

8. The petitioners request that the Commission clarify or 
reconsider the following issues of the Third R&O:
  redefining the public safety fixed microwave facilities 

eligible for exemption from mandatory relocation;
  authorizing tax certificates only during the two-year 

voluntary negotiation period for licensed emerging technol 
ogy services;
  permitting reaccommodation of incumbents within the 

2 GHz bands;
  specifying that acceptance of applications for emerging 

technology services "triggers" the two-year voluntary nego 
tiation period;
  using the government band adjacent to the 2 GHz band 

for relocating fixed microwave licensees; and
  applying the relocation rules to the 1970-1990 and 

2160-2180 MHz bands. 9

Finally, on our own motion, we reconsider whether public 
safety fixed microwave facilities should continue to be 
exempt from mandatory relocation if their spectrum is 
needed by an emerging technology provider.

DISCUSSION

Second Report and Order Issues
9. Equipment Manufacturing Deadline. In the Second 

R&O, to ensure efficient use, the Commission adopted 
minimum digital data rates for each channel bandwidth of 
the higher fixed microwave bands made available for 
relocation of incumbents. The Commission adopted a 
3.5-year transition period ending June 1, 1997, after which 
all new equipment for these bands must meet the specified 
data rates. Further, to minimize the use of equipment that 
does not meet the new efficiency standards, the Commis 
sion prohibited the manufacture or importation of such 
equipment after July 15, 1994. 10

10. In its petition for reconsideration. Digital Microwave 
Corporation (DMC) requests that the Commission elimi 
nate the deadline of July 15, 1994."for the prohibition of 
the manufacture and importation of equipment that does

6 Petition for Clarification or Partial Reconsideration filed by 
Comsearch on October 22, 1993; Petition for Partial Reconsider 
ation filed by Digital Microwave Corporation (DMC) on Sep 
tember 13, 1993; and Petition for Partial Reconsideration filed by 
Western Tele-Communications, Inc. (WTCI) on October 21, 
1993.
7 Petition for Reconsideration filed by Apple Computer (Apple) 
on September 13, 1993; Petition for Reconsideration and Partial 
Clarification filed by Association of American Railroads (AAR) 
on October 4, 1993; Petition for Clarification and/or Reconsider 
ation filed by the American Association of State Highway and 
Transportation Officials Special Committee (AASHTO) on 
Communications on September 17, 1993; Petition for Reconsi 
deration filed by AMSC Subsidiary Corporation (AMSC) on 
October 4, 1993; Petition for Partial Reconsideration filed by 
Forestry-Conservation Communications Association (FCCA) on 
October 4, 1993; Petition for Clarification or Reconsideration 
filed by Public Safety Communications Council (PSCC) on Sep 
tember 29, 1993; Petition for Partial Reconsideration filed by 
Public Safety Microwave Committee (PSMC) on October 4, 
1993; Petition for Clarification and/or Reconsideration filed by 
Unlicensed PCS Ad Hoc Committee for 2 GHz Microwave

Transition and Management (UTAM) on October 4, 1993; Peti 
tion for Clarification and/or Partial Reconsideration filed by 
Utilities Telecommunications Council (UTC) on October 4, 
1993.
8 Reaccommodation of incumbents in the 1710-1850 MHz gov 
ernment band is addressed by petitions to both the Second R&O 
and the Third R&O. This issue will be addressed below in the 
DISCUSSION section under the Third R&O.
9 UTAM in its reply comments at 6 requests that the Commis 
sion clarify that when unlicensed PCS interests pay to relocate a 
microwave licensee's facilities that operate in both the 
unlicensed band and another band, the emerging technology 
entities seeking to commence operations on the frequency 
cleared by the unlicensed PCS interests are expected to reim 
burse the unlicensed PCS interests a proportionate share of the 
relocation cost. This request responds to the PCS allocation 
within the emerging technology bands. This subject is within 
the scope of the PCS proceeding not this emerging technology 
proceeding. See Second Report and Order, GEN Docket No. 
90-314, 8 FCC Red 7700 (1993).
10 This deadline will not apply to equipment manufactured for 
export.
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not meet the new efficiency standards." DMC argues that 
this deadline was not addressed in this proceeding prior to 
the Second R&O and was not envisioned by the interested 
parties as part of the 3.5-year transition period that was 
agreed to by the manufacturers after difficult and lengthy 
deliberation. DMC claims that such a deadline will create 
an economic hardship for DMC because it recently intro 
duced an entirely new product line designed to meet the 
requirements of the old rules. It states that considerable 
costs were involved with developing and marketing this 
new equipment and that it now faces significant job reduc 
tions and financial losses despite having acted in good faith 
in designing equipment that complies with existing FCC 
rules.

11. Both the Fixed Point-to-Point Communication Sec 
tion of the Telecommunications Industry Association (TIA) 
and Harris Corporation - Farinon Division (Harris) sup 
port DMC's request that the manufacture and importation 
deadline of July 15, 1994, be eliminated. 12 Harris argues 
that this requirement effectively reduces the transition pe 
riod from 3.5-years to ten months. It states that companies 
generally strive to keep inventories to a "zero" level in an 
effort to reduce costs, and therefore, that they effectively 
will have to halt sales of affected equipment on July 15, 
1994. Harris asserts that manufacturers make substantial 
investments in R&D and establishment of production lines 
for new products in advance of actual sales and that the 
3.5-year transition period is essential to recoup these invest 
ments.

12. Alcatel Networks Systems, Inc. (ANS) opposes 
DMC's request. 13 It argues that the Commission's timetable 
is fair, does not burden manufacturers, and that implemen 
tation of the July 15, 1994 cut-off is necessary to ensure 
that inefficient radios do not proliferate as available spec 
trum decreases. It claims that the deadline provides manu 
facturers more than adequate notice before production 
must stop. ANS claims that this deadline corresponds to 
the standard industry production cycle. In reply comments, 
Harris counters ANS's claims that there is not any typical 
product life cycle for the microwave industry and again 
argues that the July 15, 1994 cut-off date will harm micro 
wave service users and manufacturers. 14

13. The Commission adopted the more stringent data 
rate requirements and associated transition periods to pro 
mote efficient use of the bands above 3 GHz. These re 
quirements ensure that there will be adequate spectrum in 
those bands to accommodate the incumbent fixed micro 
wave users required to move from the 2 GHz bands and 
that adequate spectrum is available for fixed microwave 
growth.

14. We also were concerned, however, that manufactur 
ers of equipment and users of these bands not be unduly 
burdened by our more efficient data rate requirements for 
new equipment. Our intent was to allow manufacturers to

recoup some of their investment in the implementation of 
recent equipment that complies with our former rules. The 
3.5-year transition plan was an attempt to balance these 
conflicting interests. Further, we believed the one-year 
deadline for the manufacture and importation of equip 
ment that does not meet the new efficiency standards 
would permit manufacturers to meet the near-term equip 
ment needs of users and exhaust inventories prior to the 
June 1, 1997 deadline.

15. We now are persuaded by the comments that the 
July 15, 1994 deadline may unduly burden those manufac 
turers that recently have developed products that comply 
with the old rules, particularly if the manufacturer main 
tains a low or "zero" inventory. While we continue to 
believe that the 3.5-year transition period is reasonable, 
after reviewing the comments we conclude that the "cut 
off" of July 15. 1994, for the manufacture and importation 
of equipment that does not meet the new standards should 
be extended two additional years, to July 15, 1996. We will 
continue to require that all equipment applied for, au 
thorized, and placed in service after June 1, 1997, meet the 
efficiency requirements adopted in the Second R&O. We 
believe that changing the one-year deadline will provide 
manufacturers flexibility in discontinuing product lines 
that do not meet the new standard but will maintain our 
goal to transition to more spectrum-efficient equipment 
within a reasonable time period.

16. Frequency Pairing. In the Second R&O, the Commis 
sion reallocated five bands above 3 GHz to the private 
operational and common carrier fixed microwave services 
on a co-primary basis and adopted specific channelization 
plans for each. 15 The Commission also adopted changes in 
Parts 21 and 94 of its rules that allowed variances to the 
channeling plans. 16 Specifically, we stated that "Fixed,sys 
tems licensed, in operation, or applied for in the 6525-6875 
and 10,550-10,680 MHz bands prior to July 15, 1993 are 
permitted to use channel plans in effect prior to that date, 
including adding channels under those plans. 17

17. Comsearch addresses two issues regarding the chan 
neling plans and variances to the plans. 1 * First, it requests 
that the Commission administer the frequency pairings as 
preferred, but not mandatory. It argues that there are situ 
ations, such as long haul circuits, that require multiple 
frequencies in which other pairings may be more spectrum 
efficient than those listed. Comsearch argues that, at the 
least, language similar to Section 94.15(d) should be added 
to Part 21. Second, Comsearch requests clarification of 
the kind of changes to a system that will be authorized 
under the old plans, as provided for in Sections 21.701(1) 
and 94.65(q). Specifically, it asks if new paths which con 
nect to an existing system will be allowed to use the old 
channeling plan used by the existing system and how the 
Commission will resolve situations in which interference 
from the surrounding environment requires use of the old 
channel plans.

11 DMC petition at 2, note 6 supra.
12 TIA at 1 and Harris at 2.
13 ANS at 3.
14 Harris reply at 3.
15 The frequency bands reallocated are: 3.7-4.2 GHz (4 GHz); 
5.925-6.425 GHz (lower 6 GHz); 6.525-6.875 GHz (upper 6 GHz); 
10.565-10.615/10.630-10.680 GHz (10 GHz); and 10.7-11.7 GHz 
(11 GHz).

16 See 47 C.F.R. §§ 21.701(1) and 94.65(q).
17 Second Report and Order, supra note 2 at 62.
18 Comsearch petition, supra note 6 at 4.
19 The language from Section 94.15(d) to which Comsearch 
refers is as follows: "... Operations on other than the listed 
frequencies may be authorized where it is shown that the 
objectives or requirements of the interference criteria prescribed 
in Section 94.63 could not otherwise be met to resolve the 
interference problems." ...
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18. Comsearch's request that the new frequency pairings 
not be mandatory was supported by ANS and Pacific Bell 
and Nevada Bell (PB/NB).20 PB/NB argues that the exis 
tence of operations using the old frequency pairings in the 
same spectrum block, will result in situations in which the 
new mandatory pairings cannot be used.

19. We believe that using the adopted frequency pairings 
will facilitate efficient use of the spectrum. However, we 
recognize that there will be locations, especially in con 
gested areas, where new links cannot be coordinated if the 
new frequency pairings are used but which could be co 
ordinated if a frequency pair inconsistent with the new 
rules could be used. Therefore, we will consider on a 
case-by-case basis authorizing frequency pairings inconsis 
tent with the rules upon a significant showing that the 
adopted frequency pairing plan would preclude the re 
quested link. Additionally, we will include language in 
Section 21.701(m) similar to Section 94.15(d) to provide 
for these unique situations. We again encourage use of the 
new frequency plan wherever possible because its use gen 
erally will provide for the most efficient use of the spec 
trum. However, as already provided in our Rules, systems 
existing in the subject bands prior to July 15, 1993, may 
modify existing links and add new links under the old 
frequency pairing plans. 21

20. 4 GHz Band Channeling Plan. In the Second R&O, 
the Commission concluded that the existing 20 MHz chan 
neling plan for the 4 GHz band, 3.7-4.2 CHz, should not 
be modified. This decision was made to protect existing 
satellite operations that share this band with the point- 
to-point fixed microwave service. However, the Commis 
sion did authorize private fixed microwave licensees in 
addition to common carrier licensees to use the band un 
der the current channeling plan. Unfortunately, the chan 
neling plan published in the Appendix of the Second R&O 
inadvertently reflected a 280 MHz separation between 
transmit and receive frequencies, and this error under 
standably has caused some confusion on the part of the 
commenters.

21. In their respective petitions, Comsearch and Western 
Tele-Communications, Inc. (WTCI) request that the Com 
mission clarify its intent with regard to the 4 GHz band.22 
They note the inconsistency between maintaining the 20 
MHz channeling plan and adopting a 280 MHz separation 
between transmit and receive channels instead of the 20 
MHz separation provided in the old interleaving channel 
plan. Comsearch further suggests that our common carrier 
rules be modified to include the 4 GHz band so that 
existing licensees would be grandfathered and not have to 
modify their operations. WTCI states that the channeling 
plan would require existing licensees to change their equip 
ment, resulting in unnecessary cost, further coordination, 
and interference difficulties with respect to satellite oper 
ations and it requests that the old channeling plan be 
reinstated.

22. PB/NB support Comsearch and WCTI. 23 However, 
ANS opposes modification of the 4 GHz channelization 
plan. It argues the channeling plan published in the Ap 
pendix of the Second R&O must be retained because it is 
consistent with new system requirements and with all other 
microwave frequency plans. 24

23. In the Second R&O, we concluded that the existing 
20 MHz channel plan should not be modified. We made 
this decision so that the currently licensed satellite oper 
ations that share this band would not be subject to the 
potential of interference from fixed microwave operations. 
However, the rules section of the Second R&O did not 
correspond with the text of the Second R&O. We will, 
therefore, correct the channeling plans to reflect the origi 
nal 20 MHz separation between transmit and receive fre 
quencies.25

24. With regard to ANS's support of the 280 MHz 
separation, we continue to believe that the 20 MHz separa 
tion should be maintained. The 280 MHz separation would 
increase the potential of interference from fixed microwave 
operations to the currently licensed satellite operations 
sharing this band. Further, it is not clear from ANS's 
comments why they believe that the 20 MHz separation is 
inconsistent with the other channeling plans. Therefore we 
are denying ANS's request.

25. 6425-6525 MHz Band. The 6425-6525 MHz band 
currently is allocated to the fixed service and is used for 
common carrier Local Television Transmission Service 
(LTTS), which is used to provide Electronic News Gather 
ing (ENG), television remote pick-up, and non-broadcast 
video services. In its petition, WTCI requests that the Com 
mission issue a Further Notice of Proposed Rule Making to 
allocate the 6425-6525 MHz band for general common 
carrier use. 26 WTCI argues that this band is lightly used 
and vacant in many areas and that there is no reason to 
continue reserving this 100 MHz of spectrum for LTTS. 
ANS supports WTCI's request to allocate additional spec 
trum for microwave use. 7 PB/NB opposes the request, 
arguing that the LTTS band provides a useful service that 
will be destroyed if the current restrictions on the band's 
use are removed.28 PB/NB argue that the band is used 
extensively and that sharing is not possible because the 
nature of the LTTS service requires that links be estab 
lished in a matter of hours. According to PB/NB, this short 
notice requirement does not allow for the extensive prior 
coordination which would be required if other fixed micro 
wave operations were allowed in the band. Further, PB/NB 
claim that, if the band is authorized for general fixed 
microwave use, it will become saturated and will preclude 
LTTS use.

26. We believe that the LTTS provides a useful service 
and that sharing this band with fixed microwave operations 
would significantly restrict the usefulness of this band for 
LTTS operations. Further, we believe that the five bands 
we have provided in this proceeding will accommodate 
both incumbent fixed microwave operations that must be 
relocated from the 2 GHz bands and future fixed micro-

20 ANS at 8 and PB/NB at 1.
21 See 47 C.F.R. §§ 21.701(1), 94.65(q).
22 WTCI petition at 7 and Comsearch petition at 5, note 6 
supra.
23 PB/NB at 2.

24 ANS at 6.
25 47 C.F.R. §§ 21.701(d), § 94.65(g).
26 WTCI petition, supra note 6 at 5.
27 ANS at 5.
28 PB/NB at 3.
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wave growth. Consequently, we will not initiate a Further 
Notice of Proposed Rule Making proposing to reallocate 
this band for general common carrier and private fixed 
microwave use at this time.

27. Other Technical Issues. Our purpose is to facilitate 
the relocation of incumbent fixed microwave operations 
that must relocate from the 2 GHz fixed microwave bands, 
not to address the technical standards governing fixed mi 
crowave operations generally. However, in reallocating the 
five bands to the private operational and common carrier 
fixed microwave services on a co-primary basis it was nec 
essary to adopt technical rules to govern their use. There 
fore, where necessary the Commission proposed and 
adopted standards for maximum authorized power, antenna 
standards, and automatic transmit power control (ATPC). 
The Commission stated in the Second R&O that it cur 
rently is reviewing the technical rules in Parts 21 and 94 
and in the near future anticipates issuing a proposal to 
update and consolidate these rules.

28. In its petition, Comsearch requests the Commission 
to reconsider the maximum power authorized in the 4 
GHz, 10 GHz, and 11 GHz bands and the antenna stan 
dards for the 6 GHz band.29 WTCI requests that we reconsi 
der the ATPC rules and allow for up to a 10 decibel (dB) 
increase in power, instead of the 3 dB adopted. 30 Both 
petitions are supported by ANS. 31

29. In this proceeding we have made minimal changes to 
existing technical standards, all of which we believe are 
necessary to allow for the immediate implementation of 
fixed microwave service in the subject bands. We agree 
with the petitioners that the technical rules governing fixed 
microwave operations in these bands should be reviewed 
and updated to reflect advances in technology as well as 
recent changes in our regulatory structure. However, we 
believe these issues are best addressed in a proceeding 
dedicated to that purpose rather than being addressed in 
piecemeal fashion in this and other proceedings. Therefore, 
we are deferring consideration of technical issues regarding 
maximum authorized power, antenna standards, and ATPC 
to a future proceeding, to be initiated shortly.

Third Report and Order Issues
30. Public Safety Exemption. In the First R&O, the Com 

mission exempted licensees of incumbent public safety fa 
cilities from involuntary relocation. In the Third R&O, we 
clarified the definition of public safety. The Commission's 
purpose in each decision was to ensure that essential safety 
of life and property communications services are not dis 
rupted or otherwise disadvantaged.

31. In response to the First R&O, Apple Computer (Ap 
ple) and Rolrn stated that allowing public safety facilities to 
remain in the band allocated to the provision of unlicensed 
devices would severely handicap, if not prohibit, imple 
mentation of unlicensed devices in these bands. 32 They 
argued that all incumbent facilities, including public safety, 
should be subject to relocation.

32. In response to the petitions for reconsideration of the 
Third R&O, American Personal Communications (APC) 
notes that public safety microwave paths comprise a large 
percentage of incumbents in major markets. Similarly, 
Cox notes that in the Los Angeles MTA 25 percent of the 
incumbent microwave facilities appear to be licensed to 
governmental entities including public safety entities. 34 Cox 
argues that a 20 or 30 MHz allocation to each PCS licensee 
may prove inadequate for the introduction of PCS because 
of the public safety exemption. Cox claims that licensees 
may be unable to deploy PCS if they do not succeed in 
relocating a significant number of microwave incumbents. 
Both APC and Cox emphasize that relocation is not puni 
tive or unfair. They note that incumbent licensees will not 
have to relocate unless requested to do so by an emerging 
technology licensee that will pay all costs of relocation. 
These parties note that no relocation will be required 
unless communications equal to or better are provided the 
current licensee at no cost and with no disruption to 
communications.

33. Unlicensed PCS Ad Hoc Committee for 2 GHz Mi 
crowave Transition and Management (UTAM) also ex 
presses concern that voluntary relocations by exempt 
licensees likely will require payment above actual 
relocation costs. UTAM states that unlicensed PCS equip 
ment manufacturers are particularly vulnerable to excessive 
demands because complete clearing of the band is required 
before nomadic devices can be deployed. UTAM concludes 
that delays in reaching voluntary relocation agreements 
with exempt microwave licensees will result in delays in 
unlicensed PCS deployment. 35

34. On our own motion, upon reconsideration, we con 
clude that it would be in the public interest to subject all 
incumbent facilities, including public safety, to mandatory 
relocation if an emerging technology provider requires the 
spectrum. Of particular concern is providing adequate 
spectrum for operation of licensed services in major urban 
areas where there are a large number of incumbent public 
safety fixed microwave facilities and for operation of 
unlicensed PCS devices. It has been recognized by incum 
bent fixed microwave and PCS interests alike that it will 
not be possible for PCS and fixed microwave to operate in 
the same geographic area on the same frequency without 
interfering with each other. Upon review, and after consid 
ering these additional comments, we are now convinced 
that PCS service may be precluded or severely limited in 
some areas unless public safety licensees relocate. In this 
regard, in previous decisions, we believe that we underes 
timated the difficulty that PCS will have in sharing spec 
trum with the incumbent public safety licensees. Allowing 
all public safety facilities to remain in the band indefinitely 
would defeat our primary goal in this proceeding of pro 
viding usable spectrum for the implementation of emerging 
technologies.

35. We believe that certain public safety entities warrant 
special consideration because previously they have been 
excluded from involuntary relocation and because of the

29 Comsearch petition, supra note 6 at 2. 
so \vTCI petition, supra note 6 at 8.
31 ANS at 6.
32 Apple, Comments to the Third Notice of Proposed Rule 
Making at 5-7; Rolm Comments to the Third Notice of Proposed

Rule Making at 2-3.
33 APC at 12-13.
34
35

Cox at 6-9. 
UTAM at 11-12.

1947



FCC 94-60 Federal Communications Commission Record 9 FCC Red No. 9

sensitive nature of their communications. Therefore, we 
are adopting for the public safety entities previously 
exempt, a relocation plan consisting of a four year 
voluntary negotiation period followed by a one-year man 
datory negotiation period.36 This policy, summarized below, 
will not disadvantage incumbent public safety operations 
required to relocate. 37

- All relocation costs will be paid entirely by the 
emerging technology licensee. These costs include all 
engineering, equipment, and site costs and FCC fees, 
as well as any reasonable additional costs.

- Relocation facilities must be fully comparable to 
those being replaced.

- AH activities necessary for placing the new facilities 
into operation must be completed before relocation, 
including engineering and frequency coordination.

- The new communications system must be fully 
built and tested before the relocation itself 
commences.

- Should the new facilities in practice prove not to be 
equivalent in every respect, within one year the pub 
lic safety operation may relocate back to its original 
facilities and stay there until complete equivalency 
(or better) is attained.

36. Public Safety Definition. In the Third R&O, we clari 
fied the definition of public safety licensees operating 2 
GHz facilities that would receive special treatment in the 
relocation process. The facilities within this exception were 
defined as those Part 94 facilities licensed on a primary 
basis under Section 90.19 Police Radio Service; Section 
90.21 Fire Radio Service; Section 90.27 Emergency Medi 
cal Radio Service; and Subpart C of Part 90, Special Emer 
gency Radio Services; and on which a majority of 
communications are used for police, fire, or emergency 
medical services operations involving safety of life and 
property. Additionally, licensees of other Part 94 facilities 
licensed on a primary basis under the eligibility require 
ments of Part 90, Subparts B and C, may request similar 
special treatment upon demonstrating that the majority of 
the communications carried on those facilities are used for 
operations involving safety of life and property. Our pur 
pose in providing special treatment in the relocation pro 
cess to some licensees was to ensure that essential safety of 
life and property communications services are not dis 
rupted.

37. In their respective petitions, American Association of 
State Highway and Transportation Officials Special Com 
mittee on Communications (AASHTO), Public Safety 
Communications Council (PSCC), Public Safety Microwave 
Committee (PSMC), and Forestry-Conservation Commu 

nications Association (FCCA) contend that the Commis 
sion adopted an overly narrow definition of "public safety." 
The petitioners argue that the Commission should reconsi 
der its decision to exclude facilities licensed to local gov 
ernments if the majority of their communications are not 
used for police, fire, or emergency medical operations in 
volving safety of life and property.38 The petitioners claim 
that all operations currently listed under Part 90, Subpart 
B, including highway maintenance operations, forestry-con 
servation and other local government operations, support 
operations that deal with safety of life and property. The 
petitioners claim that the Commission has created an artifi 
cial distinction among public safety systems by assigning 
different levels of importance to such systems and that all 
applicants eligible under Part 90, Subpart B, should be 
treated the same because the vast majority of licensees in 
both groups are state or local governments responsible for 
providing safety of life and property services.

38. In comments to the petitions, the Association of 
Public-Safety Communications Officials-International 
(APCO) and Utilities Telecommunications Council (UTC) 
support broadening the definition.39 On the other hand, a 
number of proponents of Personal Communications Ser 
vices (PCS) oppose changing the definition of public safety. 
They state that changing the definition to include more 
facilities will increase relocation costs and delay implemen 
tation of PCS.40 These parties argue that the rules already 
ensure that existing systems are fully protected by our 
requirement that incumbent licensees will have all 
relocation costs paid by the PCS licensees. 41 Apple and 
UTAM also express concerns with implementation of 
unlicensed PCS operations. They argue that because the 
sale of many unlicensed devices must be delayed until the 
unlicensed band is cleared of existing operations, expand 
ing the definition of public safety entities will delay the 
introduction of unlicensed devices.42

39. In reply comments, PSMC states that those opposing 
its petition have overstated the impact of broadening the 
definition to include all state and local government li 
censees.43 It claims that most local government commu 
nications systems are used for protection of life and 
property, and that the Commission's narrow definition of 
public safety will generate unnecessary disputes and have a 
negative impact on 2 GHz government microwave facilities, 
which represent only a small minority of all such facilities.

40. As discussed in the Third R&O, facilities licensed to 
entities eligible under Part 90, Subpart B, provide commu 
nications for a variety of different services. We concluded 
that the facilities to be afforded special treatment should be 
narrowly defined and limited to only those facilities on 
which a majority of communications are used for police, 
fire, or emergency medical services operations involving

36 The Five year relocation plan applies to all public safety 
facilities as defined both in spectrum allocated for licensed 
services and allocated for unlicensed devices. The voluntary 
period will start with the Commission's acceptance of applica 
tions from emerging technology providers and the mandatory 
period will start at the request of the emerging technology 
provider.
37 The obligations of the emerging technology provider when 
relocation is involuntary are set out in the First R&O, supra

Note 1 at 12.
38 See Petitions of AASHTO at 2, PSCC at 2, PSMC at 1, and 
FCCA at 2, note 7 supra.
39 APCO at 1 and UTC at 11.
40 American Personal Communications (APC) at 11 and Cox 
Enterprises, Inc. (Cox) at 2.
41 Telocator at 5.
42 Apple at 1 and UTAM at 10.
43 PSMC Reply at 2.
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safety of life and property. We found that public safety and 
special emergency radio service operations that do not 
meet this criterion do not warrant special treatment.

41. We continue to believe that special treatment in the 
relocation process should be reserved for only those facili 
ties as we have defined them. Special treatment in the 
relocation process for facilities that provide only limited 
communications for safety of life and property would nega 
tively impact implementation of services employing new 
technologies. Again we note that all incumbent licensees 
required to relocate have adequate safeguards to protect 
their operations. The requirements for relocation ensure 
that relocated entities will be provided with comparable 
facilities permitting equivalent communications services at 
no cost to the existing licensees and that such facilities will 
be provided without any disruption of service. We are 
according special treatment, in the form of an extended 
voluntary relocation period, only to those licensees within 
the definition adopted in the Third R&O, which we hereby 
affirm. Accordingly, we will maintain our definition of 
public safety facilities subject to the extended relocation 
period addressed above. 44

42. Tax Certificates. In the Third R&O, the Commission 
authorized the grant of tax certificates for any sale or 
exchange of property made in connection with voluntary 
agreements to relocate fixed microwave facilities during the 
designated two-year period for voluntary negotiations be 
tween incumbents and emerging technology providers.

43. Apple, Association of American Railroads (AAR), 
UTAM, and UTC all request that the Commission expand 
its tax certificate policy so that it applies equally to both 
licensed and unlicensed PCS.45 UTAM states that the one- 
year mandatory negotiation period for incumbents in spec 
trum allocated for unlicensed PCS operations appears to 
exclude incumbent licensees from eligibility for tax certif 
icates.46 It argues that the incentive of tax certificates may 
serve as an inducement for early relocation in the bands 
that need to be cleared as expeditiously as possible to allow 
for the implementation of unlicensed PCS devices.

44. In addition, UTC states that the adopted policy is 
unfair to incumbent licensees that are located in bands or 
areas of the country where emerging technologies do not 
develop during the initial two-year negotiation period.47 
Therefore, it argues that tax certificates should be awarded 
for any voluntary agreements entered into during both the 
initial two-year period and the one-year mandatory negotia 
tion period. AAR argues that all incumbent licensees 
forced to relocate, no matter when or regardless of from 
which band, should be eligible to receive tax certificates.

45. There is broad support in the comments for authoriz 
ing the grant of tax certificates to incumbents that enter 
into voluntary agreements during the mandatory one-year 
negotiation period that are licensed in spectrum allocated 
for unlicensed devices or in geographic areas where emerg 
ing technologies do not develop in the initial two-year 
period in spectrum allocated for licensed services.48 Only 
APC opposes any change from the current policy. Specifi 
cally, APC argues that our rules already provides 
incumbents full compensation for relocation and that the 
tax certificates should not be made a part of this compensa 
tion, but instead should be used as a reward for 
incumbents that reach agreement during the voluntary ne 
gotiation period.49 APC claims that, if tax certificates are 
granted beyond the voluntary negotiation period, there will 
be no added incentive to reach agreement in a timely 
manner and expedite the deployment of PCS.

46. In the Third R&O, we authorized the grant of tax 
certificates to further our policy of encouraging voluntary 
agreements to relocate fixed microwave facilities during the 
initial two-year period. However, we agree with the 
commenters that tax certificates should be used to facilitate 
incumbent relocation from the unlicensed band and in 
geographic areas that are not developed by emerging tech 
nologies within the two-year voluntary negotiation period. 
Accordingly, we are modifying our policy to authorize the 
grant of tax certificates to incumbent fixed microwave op 
erators that negotiate voluntary agreements during either 
the voluntary or mandatory negotiation period. We will 
not grant tax certificates to incumbents forced to relocate 
or that reach agreements after the mandatory negotiation 
period. We agree with APC that tax certificates should be 
used as an incentive to encourage the early relocation of 
fixed microwave facilities. This policy as modified will 
facilitate voluntary agreements, which in turn will facilitate 
the implementation of both licensed and unlicensed PCS.

47. fn-band Retuning. In the Third R&O, the Commission 
adopted a policy of generally not permitting incumbent 
microwave operations to relocate within the 2 GHz band. 
While such relocation could be accomplished in many 
cases by making modifications to the incumbents' existing 
equipment, such as retuning it to another nearby frequen 
cy, we concluded that allowing relocation within the band 
for other fixed microwave facilities would not be in the 
public interest because in most cases the incumbent li 
censee eventually would be required to move to another 
band. Any such intervening relocation would increase the 
overall cost of relocating the incumbent fixed microwave 
facilities; increase the cost to licensed emerging technology 
providers by increasing the number of fixed microwave 
facilities that they may have to pay to relocate; and burden

44 We are aware that some fixed microwave operators un 
reasonably may refuse to enter into relocation agreements and 
instead delay provision of emerging technology services by re 
quiring Commission consideration of their specific circum 
stances. We note that the Commission has a number of means 
at its disposal to discourage such actions when a request for 
mandatory relocation is before it. For example, in an egregious 
case of non-cooperation we could consider requiring the emerg 
ing technology provider to pay less than the full cost of 
relocation, or even none of the cost. Inasmuch as when a case is 
referred to us for decision the total agreement would be subject 
to our decision, we believe parties have a clear incentive to 
voluntarily reach reasonable agreements.
45 AAR also requests clarification on how the tax certificates

will operate if the incumbent licensee uses only a portion of the 
payment to relocate its facilities. The Commission will grant tax 
certificates to facilitate implementation of its policy. The tax 
certificates will be for the full value of the compensation re 
ceived. However, we note that the tax certificates will be subject 
to all applicable regulations of the Internal Revenue Service.
46 UTAM petition at 3, note 7 supra.
47 UTC petition at 6, note 7 supra.
48 American Telephone and Telegraph Company (AT&T) at 8 
and MCI Telecommunications Corporation (MCI) at 5.
49 APC at 18.
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incumbents with two relocations instead of one. However, 
recognizing the need of public safety licensees not to dis 
rupt essential safety of life and property communication 
services, we authorized relocation within the 2 GHz band 
for incumbent public safety facilities upon an adequate 
showing that such a relocation will not adversely affect the 
operations of the public safety incumbent, or any other 
fixed microwave incumbent or emerging technology/PCS 
licensee.

48. Apple requests that the Commission reconsider its 
decision not to permit general in-band retuning of incum 
bent facilities or, at a minimum, to permit such retuning 
among parties who so desire it. 50 Apple states that provid 
ing the option of retuning is vital to the prompt develop 
ment of unlicensed PCS devices because unlicensed 
data-PCS cannot share spectrum with fixed microwave op 
erations without causing interference to incumbent facili 
ties. Thus, it claims that the entire unlicensed band will 
have to be cleared before unlicensed data-PCS devices may 
be implemented. Unless the Commission allows retuning, 
Apple argues the cost of clearing the band could preclude 
the development of data-PCS and other nomadic technol 
ogies. It claims that the cost of retuning is small in com 
parison to the cost of relocating to another band and that 
retuning would not burden the incumbents because they 
would have essentially the same facilities with comparable 
reliability. Further, it argues that the party that pays ini 
tially for the incumbent facilities to be retuned should be 
responsible for any future required relocations to other 
bands. Apple also requests that if the Commission does not 
allow for retuning of incumbent facilities without restric 
tion, it should at least permit retuning in appropriate 
circumstances by parties who desire it and not restrict the 
option of retuning to public safety incumbents.

49. Further, Apple requests that when consent is re 
quired to retune a public safety facility from the unlicensed 
band that such consent should not be allowed to be with 
held unreasonably. It argues that only one holdout could 
delay or destroy the introduction of nomadic unlicensed 
devices. Finally, Apple requests the Commission to des 
ignate a specific date one year after the close of the man 
datory negotiation period by which all microwave 
incumbents will be relocated from the unlicensed band and 
also to adopt a dispute resolution process that will resolve 
all disputes within six months of the close of the man 
datory negotiation period. It argues that the current 
relocation process is open-ended and that it may take years 
to resolve any appeals of involuntary relocations.

50. Apple's retuning proposal is strongly opposed by 
several commenters. 51 American Telephone and Telegraph 
Company (AT&T) and UTC argue that Apple does not 
provide any new facts or arguments that would justify 
reconsideration. Rather, according to these parties, Apple 
merely raises claims that have already been considered and 
rejected by the Commission. 52 MCI states that Apple has

not demonstrated the feasibility of its plan to "repack" the 
1850-1990 MHz band.53 Specifically, it states that no dem 
onstration has been made that any significant portion of 
the existing 2 GHz radios is capable of being retuned. Cox 
argues that Apple's approach is impractical and fails to 
take account of the chain reaction that retuning would 
have on microwave licensees that might otherwise be 
undisturbed.54

51. APC, Cox and MCI state that even if retuning were 
demonstrated to be feasible, it would further encumber the 
licensed PCS band, cause delay, increase the cost of im 
plementing licensed PCS services, and expose incumbent 
microwave licensees to a two-step relocation process. They 
claim that it would be inefficient to move microwave 
incumbents to other portions of the 2 GHz frequency band 
when they must ultimately relocate elsewhere. Cox also 
argues that even if the entity that pays for retuning the 
incumbent's facility remains responsible for any subsequent 
out-of-band moves, the intermediate step would still in 
crease the overall transition cost and delay the implementa 
tion of PCS.

52. UTAM supports Apple's request for consensual 
retuning in appropriate circumstances. 55 Specifically, it 
contends that when all interested parties reach a satisfac 
tory, voluntary agreement to retune microwave facilities as 
either an interim or permanent measure, the public inter 
est would be served by allowing that agreement to be 
effectuated. API supports retuning only in cases in which 
permanent 2 GHz government spectrum is available. 56

53. APC states that Apple's request that the Commission 
adopt a "reasonableness" standard for granting retuning 
consent by the incumbent or the affected PCS licensee is 
unworkable.57 It argues that Apple offers no solutions as to 
what constitutes reasonableness, how a reasonableness 
showing could be made, or how to resolve disputes con 
cerning these matters. In reply comments, Apple argues 
that the Commission, or an arbitrator or mediator, could 
assess the rejection of the retuning proposal in light of the 
basic principles governing relocation, such as technical 
comparability, cost, and interference posed by the 
relocation.58

54. In response to Apple's request that the Commission 
set a specific date by which incumbents in the unlicensed 
bands would be required to be retuned or relocated and 
adopt a dispute resolution process, UTC states that the 
Commission has established a mechanism to promote use 
of marketplace forces in the transition of these bands to 
emerging technologies and has set strict timetables for both 
voluntary and mandatory negotiations. Therefore, UTC 
urges, the procedures requested by Apple are 
unnecessary. 59 Further, it argues that Apple's suggestion 
that all microwave incumbents be required to be relocated 
one year after the mandatory negotiation period is un-

50 Apple petition at 3, note 7 supra. Apple filed a separate 
"Emergency Petition," in GEN Docket 90-314, that addresses 
related issues such as the amount of spectrum to be allocated to 
unlicensed PCS, how that spectrum should be divided among 
unlicensed PCS devices, and implementation of unlicensed PCS. 
These issues will be addressed in GEN Docket 90-314.
51 APC at 2, American Petroleum Institute (API) at 7, AT&T 
at 1, Cox at 8, MCI at 2, and UTC at 12.
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54
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57

58
59

AT&T at 3 and UTC at 12.
MCI at 2.
Cox at 8.
UTAM at 13.
API at 7.
APC at 9.
Apple reply at 5.
UTC at 6-8.
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reasonable because it would be virtually impossible to com 
plete negotiations with all the licensees in the spectrum 
designated for unlicensed operations in one year.

55. The Commission's primary goals in this proceeding 
are to provide usable spectrum for emerging technologies 
in a timely manner and to provide for reaccommodation of 
incumbent operations when necessary with a minimum of 
disruption to those operations. We believe that it is possible 
for some degree of sharing to exist between emerging tech 
nologies and fixed microwave operations in these bands, 
particularly as emerging technologies are developing. How 
ever, we believe that in the long term these bands will be 
required primarily for emerging technologies, particularly 
in urban areas. Therefore, it is inconsistent with our goals, 
as a general policy, to encourage new or relocated fixed 
microwave use of these bands. Specifically, we believe that 
retuning in general will be detrimental to our goals, be 
cause most retuned fixed microwave facilities ultimately 
would be required to move to another band. In these cases, 
retuning would increase the overall cost of relocating the 
incumbent fixed microwave facilities; it would increase the 
number of fixed microwave facilities that other emerging 
technology providers would have to relocate, which would 
delay implementation of service in the band to which the 
incumbent facility was temporarily moved to; and it would 
burden incumbents with two relocations instead of one. 
Further, in cases where the current equipment is incapable 
of being retuned, it would be necessary to purchase new 
equipment, which would result in little saving of time or 
money in the relocation process. Therefore we will not 
mandate relocation within the 2 GHz band.

56. We believe, however, that some retuning may be 
possible, particularly in rural areas where all of the spec 
trum allocated for emerging technologies may not be need 
ed. We believe that allowing such retuning would facilitate 
the clearing of spectrum in these cases and that such 
clearing may lead to quicker implementation of PCS ser 
vices in these bands. Therefore, we will allow relocation 
within the 2 GHz band where all interested parties agree to 
the retuning of the incumbent's facilities. "All interested 
parties" includes the incumbent licensee, the emerging 
technology provider or representative requesting and pay 
ing for the relocation, and any emerging technology li 
censee of the spectrum to which the incumbent's facilities 
are to be retuned.

57. We are concerned, however, about requiring the 
entity that requests and pays for the retuning to remain 
responsible for any subsequent relocation to other spec 
trum as suggested by Apple. Specifically, we are concerned 
that adopting such a policy may be difficult or impossible 
to enforce, particularly if the entity requesting and paying 
for the original relocation goes out of business before any 
subsequent moves are required. Further, we are concerned 
that such a policy may create an incentive to the emerging 
technology provider assigned the spectrum to which the 
incumbent's facilities were moved to relocate unnecessarily 
the incumbent's facilities a second time because the cost 
would be born by the original entity requesting the move. 
We believe that a better policy would be for the affected 
parties themselves to agree upon responsibility for any 
future moves in the relocation agreements. For example,

either the emerging technology provider that requested the 
original relocation, the emerging technology licensee on 
the spectrum to which the fixed microwave facilities will 
be relocated, or the fixed microwave licensee could pay for 
any future relocations. This approach would leave to the 
parties to the retuning the responsibility to determine the 
allocation of costs for any future move by the incumbent, 
should the need arise. Further, we are prohibiting any 
retuning to emerging technology spectrum that is not yet 
allocated to a specific new service, specifically, the 
1970-1990, 2110-2130, and 2160-2180 MHz bands.

58. We will not adopt a specific date for the relocation of 
all incumbent facilities from the unlicensed band as re 
quested by Apple. We believe that the relocation frame 
work adopted in this proceeding is sufficient to allow for a 
timely relocation of the incumbent facilities from the 
unlicensed bands. However, if it becomes apparent that 
additional measures are required by the Commission to 
facilitate the implementation of unlicensed PCS we will 
reconsider this decision at that time.

59. Initiation of the two-year voluntary negotiation period. 
In the Third R&O, we stated that the fixed two-year period 
for voluntary negotiations will commence with our accep 
tance of applications for emerging technology services and 
the one-year mandatory negotiation period for unlicensed 
spectrum will commence when an unlicensed equipment 
supplier or representative initiates a written request for 
negotiation with a specific licensee.

60. AAR and UTC request clarification as to when the 
two-year negotiation period commences for the various 
spectrum blocks and markets to be served by emerging 
technologies. 60 UTC notes that 60 MHz of spectrum, the 
1970-1990, 2110-2130, and 2160-2180 MHz bands, were not 
designated for PCS. UTC argues that commencement of a 
voluntary negotiation period for this spectrum should not 
be tied to acceptance of applications for PCS and requests 
clarification that the triggering event for the two-year 
voluntary negotiation period is the acceptance of the for 
mal requests for frequency assignment and licensing that 
occurs after the selection of tentative licensees. UTC claims 
this clarification is necessary to spare incumbent licensees 
the inconvenience of engaging in futile negotiations with 
unsuccessful emerging technology license applicants.

61. API and MCI generally support AAR and UTC's 
request.61 API claims the current rules could eliminate 
opportunity for voluntary negotiations and argues that the 
voluntary negotiation period should commence on the date 
of acceptance of requests for frequency assignment and 
licensing in each specific market following the selection of 
tentative licensees. MCI proposes that the starting date for 
the voluntary negotiation period be the date a public no 
tice is issued by the Commission announcing "tentative 
selectees" for a given PCS service area and frequency 
block. APC and Cox oppose the requests, stating that the 
starting time for the two-year negotiation period should 
remain the same as when competitive bidding applications 
are accepted.62 They argue that waiting until licenses have 
been awarded will delay the clearing of the allocated bands. 
APC argues that the competitive bidding process will en-

60 AAR petition at 5 and UTC petition at 3, note 7 supra.
61 API at 4, MCI at 5, and AAR Reply at 2.
62 APC at Wand Cox at 11.
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sure that only qualified and serious parties apply for PCS 
licenses and that PCS applicants will have the incentive to 
negotiate meaningful and serious agreements.

62. Apple takes no position on initiating the two-year 
voluntary period but requests the Commission to clarify 
that if providers of unlicensed PCS products need to 
relocate facilities from the bands allotted for licensed ser 
vice due to potential adjacent channel interference, the 
one-year mandatory negotiation period applicable to 
unlicensed service, rather than the two-plus-one year pe 
riod applicable to licensed services, should govern the 
relocation.63

63. The transition framework adopted in this proceeding 
attempts to balance the need to provide usable spectrum 
for emerging technologies as quickly as possible against 
causing disruption to the incumbent operations. We believe 
the two-tier negotiation process provides incumbents with 
adequate protection in the relocation process, even in rural 
areas where spectrum may not be required immediately for 
emerging technologies. Therefore, we continue to believe 
that in order to facilitate the implementation of PCS in a 
timely manner, the two-year voluntary negotiation period 
should begin in all areas upon the receipt of applications 
for the emerging technology service. However, to avoid 
ambiguity as to the exact date on which the voluntary 
negotiation period will begin, we will issue a public notice 
specifying this date. We also note that this period is for 
voluntary negotiations, and therefore that incumbents are 
not required to negotiate until licensees have been des 
ignated if they so choose.

64. With regard to Apple's request to clarify which nego 
tiation period is applicable when it is necessary for a PCS 
licensee or representative of the unlicensed devices to nego 
tiate with a fixed microwave licensee whose operations are 
in spectrum adjacent to that of the PCS provider, we 
conclude that the transition schedule of the entity request 
ing the move will apply. 64 For example, if a representative 
for unlicensed devices needs to relocate a fixed facility that 
is operating in spectrum allocated for licensed PCS, the 
transition schedule for spectrum allocated for unlicensed 
devices (one-year involuntary) will apply.

65. Relocation to the 1710-1850 MHz Government band. 
In the Third R&O, we stated that our staff is working with 
the National Telecommunications and Information Admin 
istration (NTIA) to establish procedures to accommodate in 
the adjacent government fixed band at 1710-1850 MHz 
those non-government 2 GHz fixed microwave facilities 
that technically cannot be accommodated in higher bands. 
We noted that NTIA has agreed to provide limited, con 
ditional access to government spectrum on a case-by-case 
basis.

66. AAR states that relocating incumbent facilities to the 
1710-1850 MHz government band is in the best interest of 
both incumbents and PCS providers.65 Therefore, it re 
quests the Commission to urge NTIA to make 50 MHz of 
spectrum available for relocation of incumbent facilities as 
part of the 200 MHz of government spectrum which NTIA 
is required to make available for non-government use by 
the Omnibus Budget Reconciliation Act of 1993. 66 AAR's 
proposal is supported by Apple, MCI, and PSMC. 67

67. The Commission's staff is continuing to work with 
NTIA to make government spectrum available for 
relocation of existing 2 GHz operations. Further, we be 
lieve NTIA will make a good faith effort to accommodate 
as many as possible of the links recommended for 
relocation by the Commission. We will request that special 
consideration be given to reaccommodating links that are 
technically difficult to accommodate elsewhere, including 
those that operate in bands allocated for unlicensed ser 
vices, those of public safety services, and those that require 
long paths.

68. Implementation of the Relocation Rules in the 
1970-1990 and 2160-2180 MHz Bands. AMSC Subsidiary 
Corporation (AMSC) requests that the relocation rules 
adopted in this proceeding not apply to the 1970-1990 and 
2160-2180 MHz bands. AMSC states that these bands were 
allocated internationally at the 1992 World Administrative 
Radio Conference to the mobile satellite service (MSS) and 
plans to petition to have them allocated to MSS domesti 
cally in the near future. AMSC argues that the relocation 
rules adopted in this proceeding were developed for local 
markets and terrestrial technologies and that they may not 
be feasible for MSS, which operates nationwide or, in some 
cases, worldwide.

69. This proceeding establishes relocation rules for the 
emerging technologies bands and does not address what 
types of services should be authorized in these bands. Oth 
er rule making proceedings, such as 2 GHz PCS, address 
specific services. Thus, AMSC's request is beyond the scope 
of this proceeding and therefore is not being adopted but 
may be considered in a later proceeding that addresses 
MSS.

PROCEDURAL MATTERS
70. Ordering Clauses. Accordingly, IT IS ORDERED, 

that the petitions for clarification or reconsideration filed 
to the Second R&O by Comsearch, Digital Microwave Cor 
poration, and Western Tele-Communications, Inc. and the 
petitions for clarification or reconsideration filed to the 
Third R&O by the American Association of State Highway 
and Transportation Officials Special Committee on Com 
munications, Public Safety Communications Council, Pub 
lic Safety Microwave Committee, Forestry-Conservation

63 Apple at 5.
64 See Second Report and Order in GEN Docket No. 90-314, 
note 108, 8 FCC Red 7700 (1993).
65 In response to the Second R&O, WTCl argues in its petition 
for reconsideration that use of the 1710-1850 MHz band to 
reaccommodate incumbents should be encouraged, as the cost to 
modify existing 2 GHz facilities to this band would be minimal 
and could be accomplished expeditiously.
66 Pursuant to the Omnibus Budget Reconciliation Act of 
1993, Pub. L. No. 103-66 enacted on August 10, 1993, the Sec 
retary of Commerce must identity and transfer to the Commis 
sion not less than 200 megahertz of government spectrum for

non-government use. All of the spectrum to be transferred must 
be below 5 GHz, and one-half must be below 3 GHz; not less 
than 50 megahertz of the 200 megahertz must be recommended 
for immediate reallocation within six months of enactment, 25 
megahertz of which must be below 3 GHz. NTIA made its 
initial spectrum recommendation on February 10, 1994, see U.S. 
Department of Commerce, Preliminary Spectrum Reallocation 
Report (Special Publication 94-27, February 1994) 
67 Apple at 3, MCI at 2, and PSMC reply at 3.
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Communications Association, Association of American 
Railroads, Unlicensed PCS Ad Hoc Committee for 2 GHz 
Microwave Transition and Management, Utilities Telecom 
munications Council, Apple Computer, and AMSC Subsid 
iary Corporation ARE GRANTED to the degree stated 
above and are DENIED in all other respects.

71. Further, IT IS ORDERED, that Parts 21, 22, and 94 
of the Commission's Rules and Regulations ARE AMEND 
ED as specified in the Appendix, effective 30 days after 
publication in the Federal Register. This action is taken 
pursuant to Sections 4(i), 7(a), 303(c), 303(g), and 303(r), 
of the Communications Act of 1934, as amended, 47 U.S.C. 
Sections 154(i), 157(a), 303(c), 303(g), and 303(r).

72. IT IS FURTHER ORDERED, that this proceeding is 
TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton 
Acting Secretary

nology provider or representative requesting and pay 
ing for the relocation, and any emerging technology 
licensee of the spectrum to which the incumbent's 
facilities are to be relocated.

(b) Domestic Public Fixed Radio licensees in bands 
allocated for licensed emerging technology services 
will maintain primary status in these bands until two 
years after the Commission commences acceptance of 
applications for an emerging technology "services, 
and until one year after an emerging technology 
service licensee initiates negotiations for relocation of 
the fixed microwave licensee's operations or, in 
bands allocated for unlicensed emerging technology 
services, until one year after an emerging technology 
unlicensed equipment supplier or representative ini 
tiates negotiations for relocation of the fixed micro 
wave licensee's operations. When it is necessary for 
an emerging technology provider or representative of 
unlicensed device manufacturers to negotiate with a 
fixed microwave licensee with operations in spectrum 
adjacent to that of the emerging technology provider, 
the transition schedule of the entity requesting the 
move will apply.

Appendix: Final Rules

I. Part 21 of Title 47 of the Code of Federal Regulations 
is amended as follows:

PART 21 - DOMESTIC PUBLIC FIXED RADIO SER 
VICES

1. The authority citation in Part 21 continues to read:

AUTHORITY: Sees. 1, 2, 4, 201-205, 208, 215, 218, 303, 
307, 313, 314, 403, 404, 410, 602; 48 Stat. as amended, 
1064, 1066, 1070-1073, 1076, 1077, 1080, 1082, 1083, 1087, 
1094, 1098, 1102; 47 U.S.C. 151, 154, 201-205, 208, 215, 
218, 303, 307, 313, 314, 403, 404, 602; 47 U.S.C. 552.

2. Subpart B is amended by revising Sections 21.50(a) 
and 21.50(b) to read as follows:

§ 21.50 Transition of the 2.11-2.13 and 2.16-2.18 GHz 
bands from Domestic Public Fixed Radio Services to emerg 
ing technologies.

(a) Licensees proposing to implement services using 
emerging technologies (ET Licensees) may negotiate 
with Domestic Public Fixed Radio Service licensees 
(Existing Licensees) in these bands for the purpose of 
agreeing to terms under which the Existing Licensees 
would relocate their operations to other fixed micro 
wave bands or to other media, or alternatively, would 
accept a sharing arrangement with the ET Licensee 
that may result in an otherwise impermissible level 
of interference to the existing licensee's operations. 
ET Licensees may also negotiate agreements for 
relocation of the Existing Licensees' facilities within 
the 2 GHz band in which all interested parties agree 
to the relocation of the Existing Licensee's facilities 
elsewhere within these bands. "All interested parties" 
includes the incumbent licensee, the emerging tech-

3. Subpart C is amended by revising Section 21.120(e) to 
read as follows:

§ 21.120 Authorization of transmitters.

*****

(e) After July 15, 1996, the manufacture (except for 
export) or importation of equipment employing digi 
tal modulation techniques in the 3700-4200, 
5925-6425, 6525-6875, 10,550-10,680, and 
10,700-11,700 MHz bands must meet the minimum 
payload capacity requirements of Section 
21.122(a)(3).

4. Subpart I is amended by revising Section 21.701(d) 
and adding Section 21.701(m) to read as follows:

§ 21.701 Frequencies.

(d) 3,700 to 4,200 MHz. 20 MHz maximum authorized 
bandwidth.

20 MHz bandwidth channels:

Transmit
(receive)
(MHz)
3710
3730
3790

Receive
(transmit)
(MHz)
3750
3770
3830
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3810 
3870 
3890 
3950 
3970 
4030 
4050 
4110 
4130 
n/a

3850
3910
3930
3990
4010
4070
4090
4150
4170
4190 1

1 This frequency may be assigned for unpaired use.

licensee initiates negotiations for relocation of the 
fixed microwave licensee's operations or, in bands 
allocated for unlicensed emerging technology ser 
vices, until one year after an emerging technology 
unlicensed equipment supplier or representative ini 
tiates negotiations for relocation of the fixed micro 
wave licensee's operations. When it is necessary for 
an emerging technology provider or representative of 
unlicensed device manufacturers to negotiate with a 
fixed microwave licensee with operations in spectrum 
adjacent to that of the emerging technology provider, 
the transition schedule of the entity requesting the 
move will apply.

(m) In the 3700-4200, 5925-6425, 6525-6875, 
10,550-10,680, and 10,700-11,700 MHz bands point- 
to-point operations on other than the listed frequen 
cies may be authorized where it is shown that the 
objectives or requirements of the interference criteria 
prescribed in Section 94.63 could not otherwise be 
met to resolve the interference problems.

*****

II. Title 47 of the Code of Federal Regulations, Part 22, 
is amended to read as follows:

1. The authority citation continues to read as follows:

AUTHORITY: 47 U.S.C. 154, 303, unless otherwise noted, 
and 307, unless otherwise noted.

2. Subpart B is amended by revising Sections 22.50(a) 
and 22.50(b) to read as follows: § 22.50 Transition of the 
2.11-2.13 and 2.16-2.18 GHz bands from Public Mobile 
Service to emerging technologies.

(a) Licensees proposing to implement services using 
emerging technologies (ET Licensees) may negotiate 
with Public Mobile Service licensees (Existing Li 
censees) in these bands for the purpose of agreeing to 
terms under which the Existing Licensees would 
relocate their operations to other fixed microwave 
bands or to other media, or alternatively, would ac 
cept a sharing arrangement with the ET Licensee that 
may result in an otherwise impermissible level of 
interference to the existing licensee's operations. ET 
Licensees may also negotiate agreements for 
relocation of the Existing Licensees' facilities within 
the 2 GHz band in which all interested parties agree 
to the relocation of the Existing Licensee's facilities 
elsewhere within these bands. "All interested parties" 
includes the incumbent licensee, the emerging tech 
nology provider or representative requesting and pay 
ing for the relocation, and any emerging technology 
licensee of the spectrum to which the incumbent's 
facilities are to be relocated.

(b) Public Mobile Service licensees in bands allocated 
for licensed emerging technology services will main 
tain primary status in these bands until two years 
after the Commission commences acceptance of ap 
plications for an emerging technology service, and 
until one year after an emerging technology service

*****

III. Title 47 of the Code of Federal Regulations, Part 94, 
is amended as follows:

PART 94 - PRIVATE OPERATIONAL-FIXED MICRO 
WAVE SERVICE

1. The authority citation in Part 94 continues to read:

AUTHORITY: Sees. 4, 303, 48 Stat., as amended, 1066, 
1082; 47 U.S.C. 154, 303, unless otherwise noted.

2. Subpart C is amended by revising Sections 94.59(a), 
94.59(b), 94.59(f), 94.65(g), and 94.81(c) to read as follows:

§ 94.59 Transition of the 1.85-1.99, 2.13-2.15, and 
2.18-2.20 GHz bands from Private Operational-Fixed Micro 
wave Service to emerging technologies.

(a) Licensees proposing to implement services using 
emerging technologies (ET Licensees) may negotiate 
with Private Operational-Fixed Microwave Service li 
censees (Existing Licensees) in these bands for the 
purpose of agreeing to terms under which the Exist 
ing Licensees would relocate their operations to other 
fixed microwave bands or to other media, or 
alternatively, would accept a sharing arrangement 
with the ET Licensee that may result in an otherwise 
impermissible level of interference to the existing 
licensee's operations. ET Licensees may also negotiate 
agreements for relocation of the Existing Licensees' 
facilities within the 2 GHz band in which all inter 
ested parties agree to the relocation of the Existing 
Licensee's facilities elsewhere within these bands. 
"All interested parties" includes the incumbent li 
censee, the emerging technology provider or repre 
sentative requesting and paying for the relocation, 
and any emerging technology licensee of the spec 
trum to which the incumbent's facilities are to be 
relocated.

(b) Private Operational-Fixed Microwave Service li 
censees, with the exception of public safety facilities 
defined in paragraph (f) of this section, in bands 
allocated for licensed emerging technology services 
will maintain primary status in these bands until two 
years after the Commission commences acceptance of 
applications for an emerging technology service (two- 
year voluntary negotiation period), and until one 
year after an emerging technology service licensee
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initiates negotiations for relocation of the fixed mi 
crowave licensee's operations (one-year mandatory 
negotiation period) or, in bands allocated for 
unlicensed emerging technology services, until one 
year after an emerging technology unlicensed equip 
ment supplier or representative initiates negotiations 
for relocation of the fixed microwave licensee's oper 
ations (one-year mandatory negotiation period). 
When it is necessary for an emerging technology 
provider or representative of unlicensed device man 
ufacturers to negotiate with a fixed microwave li 
censee with operations in spectrum adjacent to that 
of the emerging technology provider, the transition 
schedule of the entity requesting the move will apply. 
Public safety facilities defined in paragraph (f) of this 
section will maintain primary status in these bands 
until four years after the Commission commences 
acceptance of applications for an emerging technol 
ogy service (four-year voluntary negotiation period), 
and until one year after an emerging technology 
service licensee or an emerging technology 
unlicensed equipment supplier or representative ini 
tiates negotiations for relocation of the fixed micro 
wave licensee's operations (one-year mandatory 
negotiation period).

(f) Public safety facilities subject to the four-year 
voluntary and one-year mandatory negotiation 
periods, are those that the majority of communica 
tions carried are used for police, fire, or emergency 
medical services operations involving safety of life 
and property. The facilities within this exception are 
those Part 94 facilities currently licensed on a pri 
mary basis pursuant to the eligibility requirements of 
Section 90.19, Police Radio Service; Section 90.21, 
Fire Radio Service; Section 90.27, Emergency Medi 
cal Radio Service; and Subpart C of Part 90, Special 
Emergency Radio Services. Licensees of other Part 94 
facilities licensed on a primary basis under the eli 
gibility requirements of Part 90, Subparts B and C, 
are permitted to request similar treatment upon dem 
onstrating that the majority of the communications 
carried on those facilities are used for operations 
involving safety of life and property.

3730 
3790 
3810 
3870 
3890 
3950 
3970 
4030 
4050 
4110 
4130 
n/a

3770
3830
3850
3910
3930
3990
4010
4070
4090
4150
4170
4190 1

1 This frequency may be assigned for unpaired use.

*****

§ 94.81 Authorization of microwave equipment.

(c) After July 15, 1996, the manufacture (except for 
export) or importation of equipment employing digi 
tal modulation techniques in the 3700-4200, 
5925-6425, 6525-6875, 10,550-10,680. and 
10,700-11,700 MHz bands must meet the minimum 
payload capacity requirements of Section 
21.122(a)(3).

§ 94.65 Frequencies.

(g) 3,700 to 4,200 MHz. 20 MHz maximum autho 
rized bandwidth.

20 MHz bandwidth channels:

Transmit 
(receive) 
(MHz)

3710

Receive
(transmit)
(MHz)

3750
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Separate Statement
of 

Commissioner James H. Quello

Re: In the Matter of Redevelopment of Spectrum to Encourage 
Innovation in the Use of New Telecommunications Technologies, 
ET Docket No. 92-9 (RM-7981 & RM-8004)

I agree with the conclusion in this Memorandum Opinion and 
Order that the incumbents, including public safety entities, 
in the 1.8 - 2.2 GHz band will likely experience difficulty 
sharing this frequency band with the new entrants, including 
PCS providers. I have concerns about the process by which the 
Commission came to this conclusion and the procedure for 
relocating these critical public safety communication service 
providers. In light of our previous decision to grandfather 
indefinitely a narrowly defined class of public safety 
entities, I believe that this Commission should have apprised 
the public safety community of this impending change. The 
Commission staff could have worked with representatives of the 
police, fire, and emergency medical communications providers 
to explore other options such as transition timeframes and, in 
some cases, technical ability to share the band. I am hopeful 
that the combination of a voluntary and mandatory five-year 
total period of negotiation together with the requirement that 
the new entrants pay for alternative communications systems 
acceptable to the displaced public safety providers will 
ameliorate the disruptive effects of their eventual removal 
from this spectrum band. Nevertheless, these procedures may 
not be adequate in every situation. For example, in rural 
communities it may be possible to design new PCS systems 
around the less densely used existing public safety 
communications microwave links, while in heavily congested 
urban environments complete relocation of public safety 
equipment may be the only technically viable option. Before 
removal of public safety from the new technology band, the 
Commission must assure the public safety community that there 
is spectrum available for their relocation and that the 
transition will not cost public safety entities additional 
money or disrupt the provision of their essential services.
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SEPARATE STATEMENT

OP 

COMMISSIONER ANDREW C. BARRETT

RE: REDEVELOPMENT OF SPECTRUM TO ENCOURAGE INNOVATION IN THE USE 
OF NEW TELECOMMUNICATIONS TECHNOLOGIES [ET DOCKET 92-9]

Today, we adopt an Order which clarifies and refines the 
availability of spectrum for emerging technologies. This action 
on reconsideration generally provides more flexibility for moving 
incumbent fixed-microwave users within or from emerging 
technology bands, and provides more flexibility for relocation 
band channel pairings. I write separately to express my concern 
that the five-year relocation plan for public safety entities 
does not result in any harm to their ability to continue to 
operate or serve the public in any way. Although I support the 
various relocation safeguards for public safety entities 
delineated in this reconsideration Order, it is not my intent to 
support any actions which will harm or interrupt public safety 
operations. Thus, if public safety entities, as defined by this 
reconsideration Order, believe that additional procedural 
safeguards are required to support their ability to operate 
without disruption/ then I will closely review the need for 
further reconsideration in this regard. When the Commission 
undertakes decisions such as this on its own motion, particularly 
where it reverses a prior Order, then I am prepared for the 
possibility of additional action upon further reconsideration. 
I will monitor the response to this reconsideration Order in 
order to assess the need for such action here.
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